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PREFACE 


TO   THE    SECOND   EDITION. 


Of  the  qudliiy  of  the  matter  contained  in  this  book,  we 
leave  those  who  may  consult  it— either  for  the  purposes  of 
criticism  or  instruction — to  determine  for  themselves.  They 
can  judge  better  than  we.  At  least,  the  judgment  each  may 
form  will  probably  be  more  satisfactory  to  himself  than  would 
our  judgment.  As  to  the  qucmtiiy  of  matter,  we  take  leave  to 
state,  that  the  first  edition  consisted  of  394  pages,  of  which  the 
tevt^  that  is,  the  code  of  procedure,  supplementary  act,  and 
rules  of  court,  occupied  143  pages,  and  the  notes  251  pages. 
In  the  present  edition,  the  text  occupies  143  pages,  and  the 
notes  447  pages.  As  some  of  the  notes  to  the  first  edition  are 
not  re-produced  in  this — ^being  rendered  unnecessary  by  reason 
of  subsequent  legislation,  rules,  or  decisions — and  as  for  like 
reasons  some  of  the  notes  to  the  first  edition  are  abridged,  we 
are  within  the  truth,  when  we  assert  that  the  present  edition 
contains  250  pages  of  new  matter.  This  new  matter  is  in  the 
small  sized  type,  and  one  page  in  the  small  sized  type  contains 
nearly  double  the  amount  of  matter  comprised  in  a  page  of  the 
text. 

We  will  add  that  many  errors,  both  literal  and  in  matters 
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of  sabfltance,  which  appeared  in  the  first  edition,  are  corrected 
in  this ;  also,  that  an  entirely  new  and  very  foil  index  has  been 
prepared  for  this  edition. 

Our  thanks  are  due  to  D.  B.  Eaton  and  D.  W.  Beadle, 
Esquires,  of  this  city,  forsuggestions  of  which  we  have  availed 
ourselves ;  also,  to  the  Honorable  Mr.  Justice  Selden,  for  a 
copy  of  his  opinion  in  the  case  of  Dow^  v.  Sbtchhiss. 

New  Tobk,  Oct.  1852. 
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INTRODUCTION. 


Thb  Btatute  known  as  ^^The  Code  of  Procedure/'  was 
passed  April  12, 1848,  and  went  into  operation  July  1,  1848. 
It  contained  391  sections,  and  continued  in  operation  in  the 
form  as  passed,  until  the  Ist  of  May,  1849,  and  was  during  that 
period  known,  and  has  ever  since  been  generally  known  and 
distinguished  as  ^'The  Code  of  1848." 

The  code  of  procedure,  (with  some  few  exceptions,)  applied 
only  to  actions  commenced  after  it  took  effect ;  but  by  an  act 
passed  April  12, 1848  {Law9  of  1848,  p.  666,)  amended  by  an 
act  passed  April  11, 1849  {Laws  cf  1849,  p.  705,)  certain  sec- 
tions of  the  code  of  procedure  were  applied  to,  actions  at  law 
and  suits  in  equity  then  pending,  and  provision  was  made  for 
the  determination  of  suits  then  existing,  and  for  holding  courts 
in  die  first  judicial  district.  In  the  latter  respect  it  was  amended 
by  laws  of  1852,  p.  591.  This  act  is  known  as  the  supplement 
to  the  code,  and  as  the  '*  supplementary  act."  Actions  and  suits 
which  were  pending  on  July  1st,  1848,  have  since  that  day 
been  known  and  designated  as  ^^  eoEfistmg  emU;^^  and  the  sections 
of  the  code  which  the  ^^  supplementary  act"  applied  to  such 
suits  are :  Sections  72, 121, 169  to  176,  both  inclusive,  315,  888, 
292  to  802,  both  inclusive,  823  to  881,  both  inclusive,  888  to 
347,  both  inclusive,  851  to  871,  both  inclusive,  890  to  899,  both 
inclusive,  402,  406  to  415,  both  inclusive,  417,  and  418. 

On  April  11, 1849,  an  act  was  passed  amending  ^^  the  Oode 
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of  Procedure,"  which  took  effect  May  1,  1849,  (4  Pr.  JR.  41,) 
and  continued  in  force  until  July  80, 1851.  This  act  altered 
the  wording  of  a  majority  of  the  sections  in  ^'  the  Oode  of  1848," 
added  entirely  new  sections,  and  contained  in  all  473  sections. 
While  this  latter  act  remained  in  force  it  was  generally  known 
and  designated  as  the  "  Amended  Code."  It  has  since  been 
more  customary  to  designate  it  as  the  code  of  1849,  to  distin- 
guish it  from  subsequent  amendments. 

By  a  statute  passed  at  the  session  of  the  Legislature  held  in 
1851,  section  49  of  the  code  of  1849  was  repealed,  and  section 
47  of  the  same  code  was  amended.    (Laws  of  1851,  p.  8.) 

By  a  subsequent  act  of  the  same  session  of  1851,  an  amend- 
ment was  made  to  the  following  sections  and  subdivisions  of 
sections  of  the  code  of  1849 :  Sections  11, 18, 14, 16,  24,  80,  31, 
68  (subd.  8,  9),  66,  57,  60,  61,  62,  64  (subd.  11),  68,  74, 99, 100, 
101,  111,  113, 114,  116, 122,  126, 130, 131, 132.  134,  136, 186, 
138, 139,  142  (subd.  2),  149, 162, 153, 166,  167,  158,  162, 172, 
173, 174, 179  (subd.  8),  188,  198,  231,  244,  246  (subd.  2,  8)V 
252,  255,  258,  259,  268,  264,  265,  268,  269,  272,  278,  278,  281 
(subd.  2),  282,  284,  287,  291,  292, 297,  298, 302, 306,  307  (subd. 
6),  317,  339,  348,  349,  358,  854,  366,  871,  384,  885,  397,  399, 
459,  460,  470.    See  Zaw8  of  1851,  p.  876. 

This  act  passed  10  July,  1851,  took  effect  30  July,  1861,  and 
its  application  to  actions  then  pending  was  prescribed  iind  lim* 
ted  by  section  459. 

The  30th  section  of  the  code  of  procedure  was  again  amend- 
ed  by  an  act  passed  at  the  session  of  the  Legislature  held  in 
1862.  {Laws  of  1852,  p.  41.)  And  at  a  later  period  of  the 
same  session,  amendments  were  made  to  sections,  11, 13, 80, 88, 
«4, 101, 116, 140, 149,  150,  158,  167,  168, 178,  244,  246,  262, 
258,  255,  264,  265,  268,  272,  274,  278,  281,  287,  307,  317,  848, 
349,  363,  354,  369,  860,  867, 397, 401, 460, 470,  and  471.  (Laws 
ofl852,  p.  661.) 
These  amendments  passed  April  16,  and  took  effect  May  6, 
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1852.  Other  amendmentB  to  the  provisions  contained  in  the 
code  of  propednre  have  in  effect,  bat  not  expressly^  been  made 
by  other  enactments,  namely : 

To  section  9  by  laws  of  1852,  p.  471. 

To  section  10  by  laws  of  1848,  p.  283 ;  laws  of  1849,  p.  27 ; 
ii^.117;  ii^.150;  t».4S5;  laws  of  1850,  p.  9;  t».20;  laws  of 
1851,  p.  308. 

To  section  11  by  laws  of  1860,  p.  148. 

To  sections  18  and  16  by  laws  of  1849,  p.  484,  and  laws  of 

1850,  p.  45. 

To  section  18  by  laws  of  1849,  p.  117. 

To  section  21  by  laws  of  1852,  p.  591. 

To  section  28  by  laws  of  1850,  p.  9 ;  tb.  20. 

To  section  27  by  laws  of  1849,  p.  27. 

To  sections  29  and  80  by  laws  of  1849,  p.  292,  and  laws  of 

1851,  p.  22. 

To  section  31  by  laws  of  1849,  p.  Ill,  and  laws  of  1851,  p. 
822 ;  ib.  825 ;  tb.  906. 

To  section  38  by  laws  of  1848,  p.  84;  A.  92;  ib.  481 ;  ib. 
490;  »&.497;  laws  of  1849,  p.  165 ;  ^.168;  ib.  170;  t}.186; 
ib.  485 ;  tb.  487 ;  laws  of  1850,  p.  208 ;  «&.  148 ;  laws  of  1851, 
p.  8 ;  A.  907 ;  laws  of  1852,  p.  89. 

To  section  45  by  laws  of  1852,  p.  89. 

To  lection  65  by  laws  of  1852,  p.  647. 

To  section  66  by  laws  of  i  852,  p.  471 ;  «i.  51 ;  laws  of  1851, 
pp.  271,  870,  957. 

To  section  67  by  laws  of  1849,  p.  28. 

Secti<mB  471  and  472  of  the  code  of  procedure,  expressly 
limit  the  application  of  the  code  to  certain  statutory  provisions. 
These  are  enumerated  in  a  note  to  section  471,  on  page  4Aipo9$, 
In  addition  to  these,  it  has  been  held  that  the  code  of  procedure 
has  not  repealed  the  provisions  of  law  existing  when  that  act 
took  effect : — 

As  to  the  mode  of  commencing  actions  in  justices'  courts,  p. 
48,  poH  ; 
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Section  46  of  Judiciary  act  of  1847,  p.  108,  past; 

Section  81  of       "         «  "    ]?.S77,pogt; 

As  to  amendments,  pp.  188, 194,  jp^/ 

As  to  proceedings  for  contempts,  pp.  201,  854,  444,  past  / 

As  to  injunctions,  not  materially,  p.  226^post; 

As  to  attachments,  p.  837,  past ; 

As  to  double  costs  ?  p.  838,  past ; 

As  to  attachments  against  foreign  corporations,  p.  244,  past ; 

As  to  costs  on  partition,  p.  342,  past ; 

As  to  attorney  buying  causes  of  action  to  sue  thereon,  p. 
387,^^/ 

As  to  champerty  and  maintenance,  pp.  888,  past ; 

As  to  collecting  costs  on  a  motion,  p.  854j  past* 

It  has  also  been  held  that  the  code  of  procedure  Aa«  repealed 
the  provisions  of  law  existing  when  that  act  took  effect : 

As  to  appeals  given  by  sections  6  and  10  of  the  judiciaiy 
act,  p.  24,  past ; 

As  to  terms,  p.  ZO^past; 

As  to  county  courts,  p.  SQjpast; 

As  to  courts  of  justices  of  the  peace,  p.  47,  past ; 

As  to  times  for  commencing  actions,  p.  68,  past  f 

As  to  exceptions  for  impertinence,  &c.,  p.  154,  ^>a^/ 

As  to  review  of  judgments  in  justices'  courts,  p.  877 j  past ; 

As  to  costs,  p.  837,  ,^08^/  ^ 

As  to  double  costs?  p.  SSSy  past; 

It  will  be  observed  that  some  of  the  sections  in  this  edition 
of  the  code  of  procedure,  are  twice  numbered,  as  thus — ^138, 
[116.],  while  other  sections  are  only  once  numbered ;  also  that 
some  sections  are  preceded  with  the  words  and  figures  (amend- 
ed 1849),  or  (amended  1849-1851,)  &c.,  while  others  have  no 
such  prefix;  and  further  that  some  sections  have  the  words 
^*Mfisting  suits^^  prefixed,  and  others  have  not. 

The  reason  for  these  prefixes  or  the  omission  of  them,  is  to 
give  the  reader  at  a  glance  the  history  of  each  section,  as 
thus: — 


ISTBODtronOH.  XT 

Wlien  a  section  is  only  once  numbered,  as  §  237,  it  indicates 
that  it  is  one  of  the  sections  added  in  1849. 

When  a  section  is  twice  nombered,  as  §  348  [297.]  it  indi- 
eateS)  1.  That  the  section  is  one  of  those  which  existed  in  the 
code  of  1848,  and  that  in  that  code  it  was  numbered  as  within 
the  brackets,  [    ]. 

When  the  words  ^^Mdsting  euita  "  are  prefixed  to  a  sectioUi 
they  indicate  that  the  section  is  one  of  those  which  the  provisions 
of  the  supplementary  act  apply  to  suits  pending  on  July  1, 

lo4c>* 

When  the  word  and  figures  (Amended  1849),  or  as  the  case 
may  be,  are  prefixed,  they  signify  that  the  section  was  amended 
in  the  year  or  years  which  the  figures  indicate. 

Those  disposed  to  cayil  at  the  repeated  amendments  to  the 
code,  should  reflect  on  these  words  of  Sir  James  Mackintosh : 
^*  There  is  but  one  way  of  forming  a  civil  code,  either  consistent 
with  common  sense,  or  that  ever  has  been  practiced  in  any 
country,  namely,  that  of  gradually  building  up  the  law  in  pro- 
portion as  the  facts  arise  which  it  is  to  regulate."  {IHioaurie 
on  ihs  Study  qf  the  Imm  (if  JBTaiure  oi^  For,  as 

says  Ohief  Justice  Gibson,  (S^Sar.  dk  B<m.  878)  <<  A  system 
complete  in  all  its  parts  could  not  be  struck  out  at  a  single  heat 
by  the  most  able  lawgiver  that  ever  lived." 


THE 
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AS  AMENDED,  READS  AS  FOLLOWS. 


[The  figures  within  bracketo,  placed  after  the  number  of  the  section,  are  the  num- 
ber of  the  eorrespoodiug  section  io  the  code  of  1848  ;  bat  the  nnrober  thus  placed 
ia  not  intended  to  indicate  that  the  language  of  the  sections  is  identica].] 


AN  ACT 

To  amend  the  act  entitled  ^^An  act  to  simplify  and  abridge  the 
jpracticey  pleadings^  and  proceedings  of  the  courts  of  this 
StaU;^  passed  April  12, 1848. 

Passed  April  1 1,  1849. 

The  act  entitled  ^'  An  act  to  Bimplify  and  abridge  the 
practice,  pleadings  and  proceedings  of  the  courts  of  this  State/' 
passed  April  12,  1848,  is  hereby  amended  so  as  to  read  as 
follows : 

AN  ACT 

To  simplify  and  abridge  the  practice,  pleadings,  and  proceed- 
ings of  the  courts  of  this  State. 

Whxbeas,  it  is  expedient,  that  the  present  forms  of  actions  and 
pleadings  in  cases  at  common  law  should  be  abolished,  and 
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common  pleas  for  the  citj  and  coantj  of  New  York,  in  the 
majors'  courts  of  cities,  and  in  the  recorders'  courts  of  cities, 
and  to  appeals  to  the  court  of  appeals,  to  the  supreme  court,  to 
the  county  courts,  and  to  the  superior  court  of  the  city  of  Kew 
York. 

This  section  limits  the  proTisioos  of  the  code  to  proceedings  in  suits  commenced 
after  the  code  took  effect  Merritt  t.  Wing,  4  Pr.  R.,  14.  Clark  ▼.  Crandall,  4 
Pr.  R..  127;  2  Code  Rep.,  70.  Trutcoti  t.  King^  4  Pr.  R.,  173.  Thompton  ▼. 
Btanehard^  4  Pr.  R.,  260.  Doty  y.  Brovfn^  4  Pr.  R.,  429.  The  svperior  court, 
howeyer,  proceeding  on  the  principle  that  an  appeal  is  in  soma  respects  a  new  action, 
have  held»  contrary  to  the  deobions  in  the  supreme  court,  that  in  a  suit  commenced 
before  the  code  took  effect,  in  which  an  appeal  is  brought  after  the  code  took  effect, 
this  section  extends  the  provisions  of  the  code  to  the  proceedings  and  costs  on  such 
appaaL  Xansttse  t.  Martin,  2  Sandf.  S.  G.  R.,  739,  741 ;  3  Code  Rep.,  203.  In 
Over^eera  of  Clayton  ▼.  BeedU^  1  Barb.  S.  C.  R.,.!!,  Allen,  J.,  following  the  dicta 
of  Jewett  and  Co\yen,  J  J.,  in  McDonald  y.  New  York  City  Savings^  Bank,  2  How. 
Pr.  R-,  35,  and  Moors  v.  Cooley,  2  Hill,  412,  held,  that  a  writ  of  error  was  not  a  suit 
or  action. 
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PAET  I. 


OP  THE  COURTS  OP  JUSTICE  AND  THEIR  JURISDICTION. 

TITLE      I.    Of  tbb  Couktb  in  oBNEtAL. 
II.    Of  TBS  CouBT  or  Apfbals. 
^III.    Of  thb  Supbbmb  Court  ;  Circuit  Coubts  ;  and  Courts  of  Otib 

AND   TbRMINBR, 

IV.    Of  tbb  County  Court*. 
V.    Of  tub  Superior  Court,  and  Court  of  Common  Plbas  in  tbb  Citt 

OF  New  York,  and  the  Mayors*  and  Recorders'  Courts  in 

OTBER  Cities. 
VI.    Of  tbb  Courts  of  Justior s  of  the  Peace. 
VII.    Of  Justices'  and  otber  Inferior  Courts  im  Cities. 


TITLE  I. 
Of  the  Courts  in  general. 

Section    9.    The  sevenl  eoarts. 
10.    Their  jurisdiction. 

§  9.  [9.]   (Amended  1849.)   The  several  courts.— The  fol- 
lowing are  the  courts  of  justice  of  this  State. 

1.  The  court  for  trieJ  of  impeachments. 

2.  The  court  of  appeals. 
8.  The  supreme  court. 

4.  The  circuit  courts. 

5.  The  court  of  oyer  and  terminer. 

6.  The  cotfntj  courts. 

7.  The  courts  of  sessions. 

8.  The  courts  of  special  sessions. 

9.  The  surrogates'  courts. 

10.  The  courts  of  justices  of  the  peace. 

11.  The  superior  court  of  the  city  of  New  York. 

12.  The  court  of  common  pleas  for  the  city  and  county  of 

New  York. 

13.  The  mayors'  courts  of  cities. 

14.  The  recorders'  courts  of  cities. 
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16.  The  marine  court  of  the  city  of  New  York. 

16.  The  justices'  courts  in  the  city  of  New  York. 

17-  The  justices'  courts  of  cities. 

18.  The  police  courts. 

§  10.  [10.]  Their  juriediciton  ffenerdlly. — ^Tbese  courts  shall 
continue  to  exercise  the  jurisdiction  now  vested  in  them 
respectively,  except  as  otherwise  prescribed  by  this  act. 


TITLE  n. 
The  Court  of  AppedUJ^ 

Sf cnoN  11.  Ita  juriodiotioD. 

12.  Power  of  court. 

13.  Terms.    Preference  of  cauMB. 

14.  Jadgment,  how  gi^en. 

15.  Sheriffs  to  proyide  rooms,  &o. 

16.  Conrt  may  be  adjourned. 

§  11.  [11.]  (Amended  1849,  1861,  1852.)  Jurisdiction.— 
The  court  of  appeals  shall  have  exclusive  jurisdiction  to  review 
upon  appeal,  every  actual  determination  hereafter  made  at  a 
general  term,  by  the  supreme  court,  or  by  the  superior  court 
of  the  city  of  New  York,  or  the  court  of  common  pleas  for  the 
city  and  county  of  New  York,  in  the  following  cases,  and  no 
other : 

1.  In  a  judgment  in  an  action  commenced  therein,  or 
brought  there  from  another  court ;  and  upon  the  appeal  from 
such  judgment,  to  review  any  intermediate  order  involving  the 
merits  and  necessity  of  affecting  the  judgment. 

2.  Ino/n,  order  affecting  a  substantial  rightj  made  in  such 
action^  when  siu)h  order  in  effect  determines  the  action  a/ndprsr 
vents  a  judgment^  from  which  an  ajppeal  might  he  taken. 

8.  In  a  final  order  affecting  a  substantial  right,  made  in  a 
special  proceeding,  or  upon  a  summary  application  in  an  action, 
after  judgment. 

4.  But  such  appeal  shall  not  be  allowed  in  an  action  origin- 
ally commenced  in  a  court  of  a  justice  of  the  peace,  or  in  the 
marine  court  of  the  city  of  New  York,  or  in  an  assistant 

•  See  Rulea  in  Appendix ;  and  Uwi  of  1847,  pp.  263, 306,  313, 313,  820, 329, 
425,  426,  555,  638. 
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jnstice's  court  of  this  city,*  or  in  a  justice's  court  of  any  of  the 
cities  of  this  State. 

1.  Nature  of  the  amendments. 

In  the  Code  of  1848,  this  seoiion  wai  without  the  now  second  subdivision,  and 
instead  of  the  words,  **  or  in  any  of  the  justices'  courts  of  this  State,"  had  the  words, 
*'  or  in  the  munidpal  court  of  the  city  of  Brooklyn,  or  in  a  justice's  court  of  the  cities 
H>f  Albany,  Troy,  and  Hudson,  respectively."  The  anaendment  of  1849  consisted  in 
«trikingr  out  the  words,  "the  cities  of  Albany,  Troy,  and  Hudson  respeotlTely,"  and 
aubstitnting  therefor  the  words,  "  any  of  the  cities  of  this  State."  The  amendment 
of  1851  was,  the  addition  of  the  now  second  subdivision ;  the  omiasioD,  where  the  av 
terisk  is  placed,  of  the  words  *'  or  the  municipal  court  of  the  city  of  Brooklyn ;"  and 
likewise  the  insertion,  as  a  separate  subdivision  (subdivision  4),  of  the  words  "  in 
«n  order  grantinir  a  new  trial."  The  amendment  of  1852  consisted  in  striking  out 
eubdivision  4.  While  subdivision  4  remained  in  force,  only  one  decision  is  reported 
npon  it,  and  that  is  Jfoore  v.  Weeterveli,  I  Code  Rep.  N.  S.,  415.  As  to  the  muni- 
cipal court  of  the  city  of  Brooklyn  ("  the  city  court  of  Brooklyn"),  see  Laws  of  1849, 
p.  171,  a.  6.    Laws  of  1850,  p.  148,  s.  1. 

3,  Additumal  jurisdietian  of  Court  of  Appeals. 

In  addition  to  the  jurisdiction  conferred  by  this  section,  this  court  has  jurisdiction 
of  all  cases  pending  in  the  late  court  for  the  correction  of  errors  on  the  first  Monday 
•of  July,  1847,  and  on  that  day  transferred  to  this  court  by  the  constitution,  and  now 
remaining  undetermined.  (Laws  of  1847,  p.  322,  s.  12.)  See  Section  460  of  this 
«ode,  and  note.  * 

3.    Wording  of  eection^  how  construed. 

By  this  section,  the  court  has  authority  to  review  only  actual  determinations  of 
the  inferior  court,  that  is,  questions  npon  which  the  inferior  court  haa  actually  pass- 
€d^  per  Alien,  J.,  Raynor  v.  Clark,  3  Code  Rep.,  230 ;  7  Barb.  S.  C.  R.,  581 ;  and 
only  determinations  *'  hereafter  made^*  which  means  after  the  code  took  efiect,  per 
Bronson,  J.,  in  Rice  y.  Floyd,  1  Code  Rep.,  112;  3  Pr.  R.  366. 

In  GridUy  v.  Daggett  (1  Code  Rep.,  N.  S.,  386 ;  6  Pr.  S.,  288)  adeclsion  had  been 
made  at  special  term,  and  appealed  to  the  general  term.  At  the  general  term  no 
hearing  of  the  appeal  took  place,  but  a  judgment  was  entered  under  a  stipulation 
and  with  a  view  to  an  appeal  to  this  court.  An  appeal  was  had,  and  both  parties  aaked 
to  have  it  heard  upon  the  merits,  but  it  was  held  that  the  court  had  no  discretion. 
The  statate  is  imperative — ^there  muat  be  an  *'  acttial  determination  "  of  the  ooort 
l>elow ;  and  the  appeal  was  diamissed  for  want  of  such  actual  determination  as  the 
code  requires.  The  '*  special  proceedings  "  mentioned  in  subdivision  3  of  this  sec- 
tion, are  not  the  *' provisional  remedies"  provided  for  by  Title  VII.  of  Part  U.  of  the 
Code.    Oenin  v.  Tompkins,  1  Code  Repi  N.  S.  415. 

The  words  in  this  section,  "  brought  there  from  another  court,"  have  been  held 
to  include  suits  pending  In  the  late  conrt  of  chancery  on  the  first  Monday  of  July, 
1847,  and  transferred  to  the  supreme  court  by  force  of  the  constitution  (Art. 
ziv.  s.  5),  and  judiciary  act  (Laws  of  1847,  p.  32Si,  s.  12),  where  the  decree  was 
made  alter  the  code  took  efiect ;  and  that  suits  transferred  might  well  be  considered 
as  suits  brought.  Farm.  Loan  A  Trust  Co.  v.  Carroll^  4  Pr.  K,  211, 212 ;  2  Code 
R.,  138.    2  Corns.,  566. 

4.  When  the  appeal  is  or  is  not  gotsrned  by  the  code. 

The  right  to  review  on  appeal  to  the  court  of  appeals  a  final  order,  judgment,  or 
decree,  made  prior  to  July,  1848,  as  also  the  time  and  manner  of  prosecuting  the 
appeal,  depend  on  the  old  law.  Mayor  of  New  York  v.  SchermerAorn^  1  Code  Rep., 
109.     1  Coms.,  423. 

In  delivering  the  decision  in  the  case  last  cited,  Bronson,  J.,  says :  **  On  the  con- 
straction  which  I  have  given  to  these  statutes  (the  code  and  supplementary  act), 
when  the  matter  was  decided  before  the  1st  of  July,  the  right  to  a  review,  the  time 
within  which  the  proceeding  mutt  be  commenced,  and  the  form  of  prosecuting  it  from 
beginning  to  end,  all  depend  on  the  old  law.  The  code  says  nothing  on  the  subject 
But  when  the  matter  is  decided  after  tiie  1st  of  July,  whether  the  soit^  was  com* 
meneed  before  or  after  that  day,  the  right  to  appeal,  the  time  within  which  the  ap- 
peal must  be  taken,  and  the  mode  of  procedure,  all  depend  upon  the  code.    A  difier- 
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eot  coDttniction  might  j^ve  an  appeal  after  the  let  of  Jaly,  in  a  oaee  where  the  right 
of  appeal  had  been  loet  by  the  lapae  of  time  before  the  code  took  effect,  which  ooald 
DOt  have  been  tnteaded  by  the  framers  of  the  code." 

When  a  final  order,  judgment,  or  decree,  is  made  after  the  Ist  of  Jaly,  I8489 
whether  the  suit  was  commenced  before  or  after  that  day,  the  right  to  appeal,  &c., 
depends  upon  the  code.  Selden  ▼.  Vermilya,  1  Code  Rep.,  110.  1  Comi.,  534, 
Mayor  of  New  York  v.  Schermerkorn,  1  Code  Rep.,  109.    1  Come.,  433. 

This  section  (s.  11)  repeals  sections  5  and  10  of  the  jndiciary  act  (Laws  of  1847, 
p.  639)  giving  an  appeal  from  the  decisloos  of  the  supreme  court  granting  or  refus- 
ing a  new  trial  on  a  bill  of  exceptions.  TilUy  ▼.  Philliptj  3  Pr.  R.,  364.  1  Code 
Rep.,  in.  1  Corns.,  690.  And  see  also,  Graver  y.  Coon,  3  Pr.  R.,  341.  1  Code 
*Rep.,  96.  Selden  V.  Vermilya,  3  ?r.R.,  3^2,  1  Code  Rep.,  101.  Anon.  1  Code 
Rep.,  101 ;  therefore  in  Tilley  t.  Phillipe  (sopra),  it  was  decided  that  no  appeal  lay 
to  the  court  of  appeals  from  an  order  made  upon  a  bill  of  exceptions  under  the  jodi* 
ciary  act  of  1847,  because  such  order  was  made  after  the  1st  of  July,  1848  (the  day 
the  code  went  into  operation),  although  the  suit  had  been  commenced  before  July, 
1848.  The  conrt,  in  deciding  the  point,  said,  "I'he  code  (as.  11,  282,)  gives  this 
conrt  jurisdiction  in  certain  specified  cases,  and  '  no  othen,^  and  the  order  appealed 
from  is  not  among  the  specified  cases.  The  provisions  of  the  act  giving  the  appeal 
are  inconsistent  with  the  code  (a.  11),  and  are  consequently  repealed."  The  same 
was  held  in  Grover  v.  Coon,  and  Selden  v.  Vermilya^  {eupra).  In  Graver  v.  Cooft, 
a  writ  of  error  was  pending  in  the  supreme  court  on  the  1st  day  of  July,  1848,  on  a 
judgment  rendered  by  a  justice  of  the  peace  in  an  action  originally  commenced  in  a 
justice's  court.  On  the  20th  of  July,  1848,  the  supreme  oourt  affirmed  the  justice's 
judgments  The^ppeal  was  from  such  judgment  of  affirmance ;  and  on  motion  such 
appeal  was  dismissed,  because  the  judgment  of  affirmance  was  subsequent  to  the  1st 
of  July,  1848,  and  the  code  gave  no  appeal.  In  Selden  v.  Vermilya,  in  the  supreme 
court  an  order  had  been  ma<fo  in  September,  1847,  at  special  term,  dissolving  a  tempo- 
rary mjonction,  which  order  was  confirmed  on  appeal  to  the  general  term  in  Septem- 
ber, 1848.  An  appeal  was  taken  from  the  order  at  genera]  term,  and  dismissed  on  mo* 
tion,  because  the  otder  was  made  after  July,  1848^  and  no  appeal  from  snch  an  order 
was  authorized  by  the  code.  Again,  in  an  anonymous  case,  I  Code  Rep.,  101,  in  a 
suit  commenced  before  July,  1848,  an  order  granting  a  new  trial  waa^made  at  a 
general  term  of  the  supreme  conrt  in  November,  1848.  An  appeal  from  snch 
order  was  dismissed  on  motion,  because,  as  the  conrt  said,  '*the  11th  section  of  the 
code  confines  the  Jurisdiction  of  the  oourt  of  appeals  to  cases  inhere  judgment  has 
been  rendered  i^  the  court  below.  That  section  (s.  11)  is  in  the  first  part  of  the 
code,  wbieh  is  net  restricted  in  its  application  to  suits  commenced  before  July,  1848," 
it  consequently  repeals  section  5  of  the  judiciary  act.  But  where  an  appeal  from 
the  decision  of  the  supreme  conrt,  granting  a  new  trial  on  a  bill  of  exceptions  was 
taken  under  die  judiciary  act  before  the  code  went  Into  eflbct,  it  was  held  that  the 
court  had  authority  to  decide  such  appeal  after  the  code  took  efiect.  Butler  v. 
MUler,  3  Pr.  R.,  339.    1  Code  Rep.,  1 10. 

In  the  case  last  cited  the  ooart  said :  *<  The  code  specifies  the  eases  in  which 
there  may  be  an  appeal  to  this  court,  without  including  the  appeal  on  a  bill  of  ex- 
oepUons  provided  for  by  the  jndiciary  act  of  December,  1847,  and  abolishes  writs  of 
error  and  appeals  as  they  have  heretofore  existed.  And  further,  all  statutory  pro- 
visions inconsistent  with  the  code  are  repealed.  But  originally  these  provisions  only 
applied  to  actions  commenced  on  or  after  the  1st  day  of  July  last  (ss.  8,  391, 10,  and 
the  supplemental  code  has  only  applied  sections  271  and  2*82  to  future  proceedings 
in  suits  pending  on  that  day  (a  2),  This  appeal  was  taken  prior  to  the  first  day  of 
July,  1848;  and  we  will  have  jurisdiction  to  hear  it  Coda  (a  10).  The  act  of  De- 
cember, 1847,  when  applied  to  appeals  depending  on  the  1st  of  July,  is  not  so  incon- 
sistent with  anything  in  the  code  as  to  come  within  the  repealing  section  (388).  The 
code  makers  did  not  intend  to  take  away  any  right  which  had  already  attached  un- 
der the  old  law  ;  but  only  to  change  the  law  for  the  future. 

'*  Whether  appeals  may  still  be  brought  from  the  decision  of  the  supreme  court  on 
biHs  of  exceptions  in  cases  where  the  action  was  pending  prior  to  the  first  day  of 
July,  is  a  question  which  need  not  now  be  decided. 

**  We  are  of  opinion  that  tlv>  appeal  may  be  prosecuted  in  the  same  manner  as 
though  the  code  had  not  been  passed."  And  see  also  Spaulding  v.  Kingaland^  1 
Code  Rep.,  110;  1  Coms.,  426.  RUe  v.  Fleyd^  1  Code  Rep.,  112.  Dunlap  v. 
Edwarde^  3  Code  Rep.,  197.    3  Coms.,  341. 
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5.  It  kM  bttn  decided  that  «•  ampedl  wUl  lie  t»  the  court  of  appeals  in  ike 

follawing  eaeee. 

Where  there  was  a  yerdict  and  jad^roeDt  withoat  any  exceptions  or  prooeedinga 
intermediate  the  Terdict  and  filingr  the  jadgment  record,  and  an  appeal  waa  brought 
upon  the  jndgment  The  aoit  was  commenced  prior  to  let  July,  1848;  but  the 
Terdict  and  jndgment  were  obtained  after  that  time.   Lake  v.  Oibeout  3  Pr.  R.,  420. 

Upon  a  mere  question  of  costs.    Sherman  t.  Daggett y  3  Pr.  R.,  426. 

From  a  decision  on  a  motion  to  set  aside  a  judgment  or  decree,  either  for  irregu- 
larity or  as  matter  of  favor.    Sherman  v.  Felt,    3  Pr.  R.,  425. 

To  review  a  judgment  upon  a  report  of  referees,  upon  a  eaee  containing  merely 
the  evidence  before  the  referees,  and  the  same  i»ed  before  the  supreme  court. 
Sturgeee  v.  Merry,    3  Pr.  R.,  418. 

From  the  decision  of  the  supreme  court  on  a  caae :  there  must  be  a  bill  of  excep- 
tions or  special  verdict  So  held,  where  there  was  a  trial  in  an  action  of  ejectment, 
and  a  verdict  taken  subject  to  the  opinion  of  the  supreme  court  upon  a  case  to  be 
made — ^which  was  made,  and  the  general  term  gave  judgment  for  the  defendant  on 
the  case — ^whioh  order  was  appealed  to  this  oonrL  Wright  v.  Doaglaee.  3  Ft, 
K,  418. 

From  a  judgment,  except  upon  a  bill  of  exceptions  or  special  verdict,  presenting 
questions  of  law.  8o  held,  where  there  was  a  trial  before  a  justice,  without  a  jury» 
and  a  caee  made,  upon  which  the  general  term  denied  a  new  trial,  which  was  inoor- 
pomted  in  the  record,  and  appealed  to  this  court  Livingeton  v.  Radeliff.  3  Pr. 
K.,  417. 

From  an  order  of  the  supreme  court  at  a  general  term,  denying  a  rehearing  of  an 
order  made  at  a  special  term,  where  the  order  made  at  special  term  is  such  as  would 
not  be  reviewed  by  this  court  on  appeal  if  confirmed  by  the  general  term.  Murutii 
v.  Seymour,  1  Code  Rep.,  Ill ;  3  Pr.  R.,  340.    1  Coms.,  535. 

Thus,  where  a  motion  was  made  at  a  special  term  for  an  order  to  compel  one  of 
the  complainants  to  appear  and  submit  to  an  examination  before  a  master  to  whom 
the  cause  had  been  referred,  and  was  denied,  and  an  appeal  then  taken  to  the  gen* 
era!  term,  where  a  rehearing  was  deoied,  held,  not  an  appealable  caae  to  this  court, 
even  if  the  general  term  had  ooofirmed  the  order.    lb. 

From  an  order  on  a  rehearing  at  a  general  term  of  the  supreme  eonrt  vacating 
an  order  of  reference  to  ascertain  the  amount  of  damages  ooeasioned  by  a  temporary 
injunction.    Anon,    4  Pr.  R.,  80. 

From  an  order  setting  aaide  a  decree  of  divorce  taken  as  confessed,  and  allowing^ 
alimony.    Carj^ter  v.  Carpenter ^  2  Code  Rep.,  83.    4  Pr.  R.,  139. 

From  a  decision  on  a  motion  to  dissolve  a  temporary  injunction.  Vandewater  v. 
Keleey,  2  Code  Rep.,  8.   3  Fr,  R.,  838. 

From  the  verdict  of  a  jury  upon  a  questioa  of  fact,  npoa  the  trial  of  which  there 
is  a  question  as  to  the  cradibility  of  a  witness  by  which  it  is  sought  to  be  proved. 
Rice  V.  Floyd,  4  Pr.  R.,  27.     1  Coms.,  608. 

From  an  order  setting  ande  an  answer  as  frivolous,  and  that  the  plaintiff  have 
judgment  as  for  want  of  an  answer,  and  a  Aarther  order  that  the  defendant  submit 
to  an  examination  on  oath  concerning  his  property,  and  the  judgment  to  be  given  on 
the  complaint  It  is  not  the  final  jndgment  in  the  action.  Dunham  v.  NicSoleon^  8 
Code  Rep.,  70  ;  4  P^.  R,  140. 

Fhmi  an  order  at  special  term  without  first  being  reheard  at  general  tann. 
Chracie  v.  Piereon,  3  Pr.  R.,  218.    1  Coms.,  S28. 

On  Mvetaal  by  supreme  court  of  judgment  ef  eommon  pleas  on  bill  of  exceptions 
contained  in  the  record  an  an  appeal  under  act  of  Dea,  1847.  Fargo  v.  Breion,  3 
Pr.  R.,  294.   1  Corns.,  429. 

From  an  order  of  the  Chancellor  deciding  a  motion  to  open  the  biddings  at  a 
master's  sale.    HaxUton  v.  Wuiireman,  3  Pr.  R.,  457. 

F^rom  an  order  of  the  supreme  court  at  general  term,  reverring  a  judgment 
obtained  at  the  circuit  and  ordering  a  new  trial.  Duane  v.  'Northern  R.  R.  Co,^  3 
Code  Rep.  72.    4  Pr.  R,  364.    8  Coms.,  545. 

From  an  arder  awarding  or  refusing  an  issue  to  be  tried  at  law,  and  the  granting 
or  reftisiog  a  new  trial.    Laneing  v.  Rueeell,  4  Pr.  R.,  213. 

Are  such  orders  subject  to  review  when  the  final  order  on  the  merits  is  con* 
aidered.    Ik. 

From  a  decree  which  directs  a  reference  for  the  purpose  of  taking  an  account 
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between  the  partiei,  and  for  other  parposesa  and  reeerrea  further  directions  until  the 
comiag  in  aod  confirmation  of  the  report,  and  then,  "  that  euch  further  order  and 
decree  may  be  made  thereon  as  shall  be  just«"  It  is  not  a  final  decree,  Cruger  ▼• 
Douglas,  3  Code  Rep.,  119 ;  4  Pr.  &,  215.  Harris  v.  Clark,  2  Code,  Rep.,  47  ;  4 
Pr.  R.,  78. 

From  an  order  made  at  the  general  term  of  the  supreme  court,  oonfirmmg  an 
order  vacating  a  master's  or  receiver's  sale.  It  was  a  matter  in  the  diiscretion  of  the 
court.     Wakeman  y.  Price,  3  Code  Rep.,  186.    3  Corns.,  334. 

From  an  order  made  at  the  general  term  of  the  supreme  court  confirming  an  order 
which  denied  a  motion  to  set  aside  a  judgment  entered  on  a  warrant  of  attorney, 
before  the  code  went  into  eflTecL  DunUp  v.  Edu)ard§.  3  Code  Rep.,  197.  3  Corns, 
341. 

From  a  decision  at  the  circuit  on  a  case.  So  held  where  a  case  was  inserted  in 
the  judgment  record,  and  was  there  called  a  bill  of  exception^  but  had  not  in  lact 
boon  turned  into  a  bill  of  exceptions.    King  ▼.  DenniSj  3  Pr.  R.,  419.  3  Coma.,  189. 

From  an  order  of  the  supreme  court  at  general  term  denying  a  motion  for  a  stay 
of  proceedings  on  a  judgment,  and  for  liberty  to  move  to  set  aside  a  report  of  a  referee 
without  an  appesl,  or  for  an  order  extending  the  time  to  appeal.  JSnos  y.  Thomas^ 
5  Pr.  R.,  359. 

Where  an  acUon  was  commenced  in  a  justice's  court,  and  the  proceedings  dia- 
continued  by  reason  of  title  coming  in  quesUon,  and  an  action  for  the  same  cause  was 
commenced  in  the  old  court  of  Common  Pleas,  and  by  operation  of  law  was  trans- 
ferred to  the  supreme  court, — ^the  appeal  from  the  judgment  of  the  supreme  court,  in 
auch  action  was  dismissed,  on  the  ground  that  it  was  an  action  originally  commenced 
in  a  justice's  court.  See  Brown  y.  Brown,  6  Pra.  R.,  330.  (The  decision  seems  to 
overrule  Hyland  y.  Loomts,  3  Pra.  R.,  223.) 

The  court  cannot  review  the  decision  of  referees,  or  the  judgment  of  a  subordinate 
conzt  for  an  error  of  fact  merely,  however  dearly  the  deciaion  may  be  against  the 
testimony.    BorH  v.  Spelman,  4  Coms.,  384. 

On  an  appeal  from  a  judgment,  the  court  will  not  review  an  order  made  at  cham- 
bers, and  from  which  no  appeal  has  been  taken  to  the  general  term  of  the  court  below. 
Kanouoe  y.  Martin,  I  Code  Rep.,  N.  S.,  385.     6  Pr.  R.,  340. 

An  order  of  the  court  below  refusing  to  stay  proceedings,  until  the  determination 
of  another  controversy  involving  the  same  question,  is  not  a  proper  subject  of  review 
in  the  court  of  appeals.    James  v.  Chalmers,  1  Code  Rep.,  N.  S.,  413. 

A  refusal  of  a  referee  to  adjourn  the  hearing  before  him,  where  it  is  a  matter 
resting  in  his  diBoretion,  will  not  be  reyiewed  on  appeal.  Carpenter  v.  Haynes,  1  Code 
Rep,  N.  S.,  414. 

The  finding  of  a  referee  on  the  questions,  whether  the  pimntiff  had  performed  his 
contract,  and  whether  performance  had  been  waived,  will  not  be  reviewed  by  the  court 
of  appeals  on  appeal  from  the  judgment  of  the  supreme  court  aflirming  the  report  of 
the  referee;  because  they  are  questions  of  fact  only:  Newton  y.  Harris,  I  Code  Rep., 
N.  S.,  414  And  see  Easterly  y.  Cole,  3  Coms.,  502.  Davis  y.  Allen,  lb.  16&  The 
provision  allowing  an  appeal  from  a  **  final  order  affecting  a  substantial  right,  made 
in  a  special  proceeding,or  upon  a  summary  application  in  an  action  after  ji^gment," 
does  not  include  an  order  granting  or  refusing  a  provisional  remedy,  nor  an  order 
yacating  or  refunng  to  vacate  such  provisional  remedy,  because  such  provisional 
remedies  are  not  contemplated  by  the  words,  **  special  proceedings,"  in  subdivision 
3  of  section  11  of  the  Code.    Genin  v.  Tompkins,  1  Coide  Rep.,  N.  S„  415. 

An  appeal  ftom  a  judgment  on  a  report  of  referees,  was  dismiased  on  motion,  the 
record  not  stating  the  facts  as  found  by  the  court  below,  and  there  being  no  bill  of 
•exceptions,  but  simply  a  case  setting  forth  all  the  evidence  given  on  the  trial.  Colie 
y.  JBreion,  1  Code  Rep^  N.  S.,  416. 

6.  It  has  been  decided  that  an  appeal  will  lie  in  the  following  cases : 

Where  the  supreme  court  on  appeal  reverses  the  judgment  or  decree  of  a  subor- 
dinate court,  although  further  proceedings  were  directed  to  be  had  in  the  court  where 
the  suit  or  proceeding  originated ;  and,  therefore,  where  a  surrogate  dismiased  a  pro- 
ceeding instituted  before  him  to  bring  executors  to  account,  and  the  supreme  court, 
<m  appeal,  reversed  his  decree  with  costs,  and  directed  him  to  proceed  with  the 
Jiocount,  held,  that  an  action  would  lie  to  the  court  of  appeals.  Meseerve  v.  Sutton, 
3  Code  Rep.,  198.    3  Corns.,  546. 
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From  a  decree  At  a  general  term  of  the  snpreroe  court  reseryingr  no  queetiou; 
and  nothing  to  be  done  bnt  to  compnte  the  amount  due,  after  the  referee's  report  of 
the  amount  due  had  been  confirmed.  Stoartkaut  v.  Curtis,  3  Code  Rep.,  215.  4 
Coma.,  415. 

A  party  against  whom  a  judgment  has  been  rendered  in  the  court  below,  is  not 
prevented  from  appealing  to  the  court  of  appeals,  by  the  fact  that  he  has  paid  the 
judgment,  unless  such  payment  was  by  way  of  compromise  and  agreement  to  settle 
the  controversy.     WelU  ▼.  Danforth,  1  Code  Rep.  N.  S.,  415. 

§  12.  [12.]  Power  of  court. — ^The  court  of  appeals  m^y 
reverse,  affirm  or  modiiy  the  jadgment  or  order  appealed  from 
in  whole  or  in  part,  and  as  to  any  or  all  of  the  parties ;  and  its 
jadgment  shall  be  remitted  to  the  conrt  below,  to  be  enforced 
according  to  law. 

The  court  will  not  reverse  a  judgment  overruling  a  demurrer,  where  the  defect 
in  the  pleading  demurred  to  was  formal  and  technical  merely,  and  should  have  been 
amended  by  the  court  below.  MeCormaek  v.  Pickering,  4  Corns.,  276.  A  judg- 
ment ought  not  to  be  reversed  on  the  ground,  merely,  that  the  court  below  neglected 
to  make  a  formal  amendment,  which  might  and  ought  to  have  been  made.  lb.,  283. 

In  the  report  of  MeFarlan  v.  Wafon,  4  Pr.  R.,  128 ;  2  Code  Rep ,  69,  it  is  said 
to  have  been  decided  by  the  court  of  appeals,  that  a  remittitur  sending  the  proceed- 
ings to  the  court  below,  was  not  authorized  on  the  dismissal  of  an  appeal,  and  that 
a  remittitur  was  to  be  made  only  in  oases  where  the  court  gave  judgment  (of  affirm- 
ance or  reversal  or  any  modification  of  the  judgment  or  decree  of  the  court  below, 
aa  the  case  may  be)  upon  the  merits.  That  case  was,  however,  afterwards  alluded 
to  as  being  incorrectly  reported  in  that  respect  (4  Ft,  R.,  184,  and  post),  on  an  ap- 
peal taken  to  the  court  of  appeals  in  Sepiember,  1848 ;  the  appellant  not  having 
served  a  case  in  compliance  with  the  7th  rule  of  that  court,  which  took  effect  on 
the  1st  of  July,  1849,  the  respondent,  on  August  14, 1849,  entered  an  order  dis- 
missing the  appeal,  with  oosts.  The  cause  was  remitted  to  the  court  below.  On 
motion  to  set  aside  such  order,  the  court  on  denying  the  motion,  held,  that  the  7th 
rule  applied  to  appeals  pending  prior  to  the  adoption  of  that  rule,  and  said : 

*' After  a  return  has  been  filed,  any  order  made  which  finally  disposes  of  the  ap- 
peal, whether  upon  the  merits  or  not,  it  is  proper  to  remit  the  proceedings  to  the 
court  below.  It  is  a  mistake  to  suppose  the  court  held  otherwise  in  MeFarlan  v. 
Watwn. 

"  After  a  cause  has  been  regularly  remitted  to  the  court  below,  this  court  has  no 
jurisdiction  to  grant  relief.  The  only  remedy  is  a  new  appeal.  Newton  v.  Harris, 
I  Code  Rep.,  N.  S.,  191 ;  8  Barb.  S.  C.  R.,  603." 

Where  too  much  costs  are  charged  in  such  a  case,  the  remedy  is  by  motion  to  the 
court  below.    Dresser  v.  Brooks,  2  Code  Rep.,  130  ;  4  Pr.  R.,  207. 

Where  an  appeal  was  on  the  calendar  and  dismissed  for  a  defect  in  the  under- 
taking; it  was  held  the  proceedings  might  be  remitted,  and  the  court  said,  *^  We 
were  entirely  misunderstood  in  MeFarlan  v.  Watson.**  Langley  v.  Warner,  2  Code 
Rqx,  97. 

A  remittitur  cannot  be  made  on  the  dismissal  of  an  appeal  under  role  2  of  the 
court  of  appeals,  for  the  reason  that  no  return  has  been  filed,  for  if  no  return  be 
filed  there  is  nothing  to  remiU    4  Pr.  R.,  211,  note — See  Rules  in  the  court  of  ap» 

Seals  in  the  appendix  to  this  volume.  In  Doty  v.  Brown,  4  Pr.  R.,  429  ;  2  Code 
lep.,  3,  where  the  plaintiff  appealed  to  the  court  of  appeals,  but  the  bill  of  excep- 
tions was  alone  returned  to  the  court  of  appeals,  without  the  judgment  record,  and 
on  the  motion  of  the  defendant  the  appeal  was  dismissed  for  that  cause,  it  was  ob- 
jected in  the  court  below  (the  supreme  conrt),  that  this  section  did  not  authorize  a 
remittitur  In  such  a  case ;  but  the  court  (Mason,  J.)  said,  '*  The  determination  of  this 
question  depends  on  the  construction  of  this  (1 2th)  section ;  and  the  court  of  appeals 
have  held  in  two  cases,  that  a  remittitur  is  authorized,  and  hence  adjudged  the  very 
question  in  the  case  nnder  consideration,  and  which  it  ill  becomes  this  court  to  re- 
view.*' 

After  remittitur  filed  in  the  court  below,  the  court  of  appeals  has  no  further  ju- 
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riadiotioa  of  the  oame,  and  a  motion  in  rach  a  cue  for  an  amendmeiit  of  the  jodi^- 
mont,  ahould  bo  made  in  the  coait  below.  Praxer  t.  WeHerm,  3  Pr.  R.,  935^,  Mar* 
tin  y.  WiUon^  1  Corns.,  240  ;  bat  the  coort  does  not  loae  jariadiction  nntil  the  remit- 
titur is  actaally  filed,  as,  until  that  be  done,  the  conrt  can  order  the  remittitar  to  bo 
sent  back  so  as  to  restore  jnrisdiotion.  BwrekU  ▼.  Luce,  3  Pr.  R.,  236.  See  also, 
Dre$9er  ▼.  Brooks^  2  Code  Rep^  130  ;  4  Pr.  R.,  207. 

After  an  action  has  been  remitted  to  the  conrt  below,  and  the  remittitar  filed,  the 
conrt  below  will  not,  and  cannot,  entertain  a  motion  to  remit  the  remittitar  to  the 
appellate  oonrt,  in  order  that  a  motion  may  there  be  made  to  amend  alleged  errors  of 
that  conrt.  Selden  ▼.  Vermilya^  3  Sand.  S.  C.  R.,  683.  6  Pr  R,  41.  Althonj^h 
where  an  appeal  is  regularly  dismissed,  and  the  remittitar  sent  down,  the  appellate 
court  loses  all  control  over  the  cause ;  yet,  where  an  order  dismissing  an  appeal  is 
irregularly  obtained,  or  entered  upon  a  false  or  garbled  affidavit,  the  appellate  court 
will  doabllees  grant  relief  by  vacatiog  the  order  of  dismissal ;  bat,  so  long  aa  the 
order  of  the  appellate  court  dismissing  the  appeal  stands,  the  court  below  is  bound  by 
it,  and  has  no  power  to  make  an  order  impairing  its  force.  Newton  v.  Harris^  1  Code 
Rep.,  N.  S.  191.  8  Barb.  S.  C.  R,  603.  In  an  unreported  case,  where  the  respond- 
ent obtained  an  order  dismissing  an  appeal,  on  what  the  appellant  considered  a  j«r- 
hled  affidavit,  the  court  below  granted  an  order  staying  proceedings  on  the  judgment 
nntil  the  decision  of  a  motion  in  the  appellate  conrt  to  set  aside  the  order.  The  mo- 
tion was  noticed,  and  entertained  by  the  conrt  of  appeals.  The  remittitur  in  cases  of 
affirmance  of  the  judgment,  ordinarily  contains  a  otause,  in  these  words,  "  And  it  is 
further  onrdered  and  adjudged,  that  tne  respondeat  recover  against  the  appellant  his 
costs  of  appeal  in  this  court,  and,  also,  interest  on  the  amount  of  the  judgment  of 
the  conrt  (the  court  below),  by  way  of  damages,  for  the  delay  and 

vexation  caused  by  the  bringing  the  appeal  in  this  cause." 

In  Mord  t.  Oarner,  4  Sand.  S.  C.  R.,  677,  there  was  an  appeal  from  a  judg- 
ment of  the  superior  conrt,  the  judgment  was  affirmed,  and  the  remittitur  contains 
the  above  clause.  The  amount  of  the  judgment  and  interest  had  been  paid,  but  the 
respondent  claimed  besides  his  costs  on  the  appeal,  a  sum  equal  to  the  interest  on  the 
amount  of  the  judgment  Oakley ,  Ch.  J.,  with  the  concurrence  of  all  the  jostices 
of  the  superior  court,  said :  We  have  come  to  the  coneluaion,  not  to  allow  doublo 
interest.— **  It  is  argued,  that  as  interest  is  now  recoverable  on  all  judgments,  this 
clause  in  the  remittitar  is  nugatory  unless  it  have  the  effect  to  give  double  interest, 
and  so  we  consider  iL" 

The  judgment  of  affirmance^  is  no  more  than  a  ratification  of  what  has  already 
been  done.    3  Sme.  Sc  M.,  213. 

For  the  form  of  the  remittitur  and  manner  of  proceeding,  where  a  decree  or  or- 
der is  affirmed,  or  reversed  by  default,  see  Rules  16  and  17  of  court  of  appeals,  rules, 
in  appendix. 

§  13.  [13.]  (Amended  1851, 1852.)  r^rf?w.— There  shall  be 
four  terms  of  the  court  of  appeals  in  each  year,  to  be  held  at 
the  capitol  in  the  city  of  Albany,  on  the  first  Tuesday  of  Janu- 
ary, the  fourth  Tuesday  of  March,  the  third  Tuesday  of  June, 
and  the  last  Tuesday  of  September,  and  continue  for  as  long  a 
period  as  the  public  interest  may  require. 

I^reference  of  causes. — Additional  terms  shall  be  appointed 
and  held  at  the  same  place  by  the  court  when  the  public  in- 
terest requires  it.  The  court  may,  by  general  rules,  provide 
what  causes  shall  have  a  preference  on  the  calendar. 

This  section  In  the  code  of  1849»  was  as  follows : 

<'  There  shall  be  at  least  five  terms  of  the  court  of  appeals  in  each  year,  to  be 
held  at  such  time  and  place  as  the  court  may  appoint,  and  continued  for  as  long  a 
period  as  the  public  interests  may  require ;  additional  terms  shall  be  appointed  a&d 
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held  by  the  oonrt  when  the  paUie  intereet  reqairet  it  The  court  may,  by  general 
rules,  provide  what  canaes  shall  have  a  preference  on  the  calendar." 

Hie  amendment  of  1852  was,  snbstltntin  j^  the  lawt  for  the  third  Tuesday  in  Sep- 
tember, as  a  time  for  commencing  a  term. 

By  the  13th  rale,  criminal  causes  are  to  have  a  preference,  and  may  be  moved 
on  behalf  of  the  people  oat  of  their  order  on  the  calendar.  See  court  of  appeals, 
rules  in  appendix. 

§14.  [14.]  (Amended  1849,  1851.)  Judgment.— The  con- 
cnrrence  of  five  judges  is  necessary  to  pronounce  a  judgment. 
K  five  do  not  concur,  the  case  must  be  reheard. 

But  no  more  than  two  rehearings,  shall  be  had,  and  if,  on 
the  second  rehearing,  five  judges  do  not  concur,  the  judgment 
shall  be  a£9rmed. 

This  section  in  the  code  of  1849,  read  as  follows: 

"  The  concurrence  of  five  judges  shall  be  necessary  to  prouonnce  a  judgment. 
If  Bre  do  not  concur,  the  judgment  or  order  appealed  from  shall  be  affirmed,  unless 
the  court  order  a  rehearing."  In  the  code  of  1848^  it  read,  "The  concurrence  of 
five  judges  shall  be  necessary  to  pronounce  a  judgment  If  five  do  net  concur,  the 
appeal  shall  be  reheard.*' 

There  was  a  doubt  entertained  whether  this  secUon,  as  it  stood  prior  to  the  last 
amendment,  was  constitutional;  but  in  Mason  v.  Jone$  (3  Coma,  375,  3 Code  Rep., 
164),  the  court  of  appeals  said,  "  We  see  no  ground  for  saying  the  14th  seotiou  [of  the 
code  of  1849]  is  unconstitutional.  It  does  no  more  than  restore  the  common  law  as 
it  {bad  been  previously  understood  and  acted  on  in  this  State."  By  the  former 
practice,  upon  an  eqoal  division  of  the  court,  the  judgment  below  was  affirmed ;  but 
It  is  well  settled  that  such  an  affirmance  merely  determined  the  particular  case,  and 
left  the  questions  involved  in  it  open  for  consideration  in  any  future  case  in  which 
they  might  arise.  Bridge  v.  Joknfon,  5  Wend.,  342.  People  v.  Mayor,  Ae.,  of  New 
York  City,  S5  Wend.,  &2.  In  the  case  lastly  cited,  it  was  also  decided  that  in  oases 
where  the  court  are  equally  divided,  a  rehearmg  cannot,  in  the  absence  of  a  statutory 
authority,  be  allowed ;  and  the  rame  was  held  in  the  supreme  court  of  the  United 
States.    8ee  Martin  v.  Huniefe  Leteee,  1  Wheat.,  355. 

Where  judgment  is  pronounced  in  open  court  holden  by  eight  judges,  without 
auT  dissent  at  the  time,  neither  party  can  go  behind  euuh  public  act,  and  attack  the 
juogment  on  the  ground  of  what  may  have  taken  p!ace  among  the  judges  in  their 
private  consultations.  JIfasea  v.  Jonee^  3  Coms.,  375 ;  3  Code  Rep.,  164.  See  fur- 
ther, Oakley  v.  Aepinwall,  3  Corns.,  547. 

§  15.  Sheriff  to  provide  rooms. — ^If,  at  a  term  of  the  court 
of  appeals,  proper  and  convenient  rooms,  both  for  the  consulta- 
tion of  the  judges  and  the  holding  of  the  court,  with  furniture, 
attendants,  fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  its  business,  be  not  provided  for  it  in  the 
place  where  by  law  the  court  may  be  held,  the  court  may  order 
the  sheriff  of  the  county  to  make  such  provision,  and  the  ex- 
pense incurred  by  him  in  carrying  the  order  into  effect  shall 
be  a  county  charge. 

§  16.  (Amended  1861.)  Cburt^  where  held.— The  court  of 
appeals  may  be  held  in  other  buildings  than  those  designated 
by  law  as  places  for  holding  courts,  and  al  a  different  place  in 
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tbe  same  citj*  from  that  at  which  it  is  appointed  to  be  held. 
AdjowrnTMfnJb. — Asj  one  or  more  of  the  judges  may  adjomu 
the  comrt,  with  the  like  effect  as  if  all  were  present. 

The  ftoienclmeiit  to  this  seotion  was  the  omusion  at  the  point  where  one  asteriek  la 
placed, of  the  worda  **or  town;''  and  wbeie  two  aateriaks  are  placed,  the  worda  ^  and 
mav  in  ita  disoretion  adjoam  any  term  from  the  city  or  town  where  it  ia  appointed  to 
be  held,  to  any  other  city  or  town,*'  are  omitted.  And  see,  as  to  the  terms  of  this 
oonrt,  laws  of  1849,  p.  484,  o.  333,  as.  3,  3;  and  by  laws  of  1850,  p.  45,  ohap.  41,  it  is 
enacted :  Whenever  any  judge  of  the  court  of  appeals^  being  a  justice  of  the  supreme 
court,  shall  be  absent  fhim  the  court,  or  there  shall  be  a  reaaon  to  belicTe  that  he 
will  not  attend,  the  goyernor  shall  designate  some  justice  of  the  supreme  court  from 
the  class  of  justices  having  the  shortest  time  to  serve,  to  supply  the  place  of  such 
absent  judge ;  and  sadi  justice  shall  attend  and  be  a  judge  of  the  court  of  appeals, 
until  such  absent  judge,  or  some  one  duly  qualified  to  take  his  place,  shall  attend  the 
court  The  last  dause  of  section  two,  title  one,  chapter  three,  of  the  third  part  of 
the  Revised  Statotee  (prohibiting  judges  from  sitting  or  acting  in  certain  cases),  shall 
not  apply  to  any  judge  of  the  court  of  appeals. 


TITLE  in. 

Of  the  Supreme  Court^  Circuit  CottrtSy  and  Courts  of  Oyer 

and  Terfftiner. 

Section  17.  Exlstinff  statutory  provisions,  as  to  terms,  Ac.,  repealed. 

18.  General  terms. 

19.  Judgment,  how  given. 

20.  Special  terms,  ke. 

21.  Circuit  and  oyer  and  terminer  together. 

22.  Times  and  places  of  holding  courts. 

23.  Extraordinary  terms,  &c. 

24.  Courts,  where  beld. 

25.  Publication  of  appointment 

26.  Inability  of  judge. 

27.  Business  out  of  court. 

28.  Rooms,  Ac ,  how  furnished. 

§  17.  [15.]  (Amended  1849.)    Existing  statutory  provisions 
as  to  terms^  cfe(?.,  repealed. — ^All  statutes,  now  in  force,  provid- 

*  The  Supreme  Court.-^When  the  code  became  a  law,  the  supreme  court  lost 
none  of  its  chancery  jurisdiction.  It  is  trne^  the  distinction  between  suits  in  equity 
and  actions  at  law  was  abolished,  but  the  suit  in  equity  survived  in  the  '<  civil  action," 
per  Gridley,  J.,  in  Myer$  v.  Roibaek,  2  Code  Rep.,  13 ;  4  Pr.  R.,  88 ;  Myerw  v.  Bor* 
landf  ib.  See  Supreme  Court  Rules  in  Appendix.  The  jurisdiction  of  the  supreme 
court  and  iU  justices  is  defined  by  the  Constitution,  Art  vi..  Sec.  3-6:  2  R.  S.,  259, 
s.  1 ;  ib.,  234,  s.  60;  Laws  of  1847,  p.  323,  s.  16 ;  Laws  of  1848,  p.  282,  cap.  170 ; 


recur  to  the  jurisdiction  of  the  courts  of  queen's  bench,  common  pleas,  and  exchequer, 
in  England,  on  the  common  law  side,  and  to  that  of  the  court  of  chancery,  in  that 
country,  on  the  equity  side,  and  to  collate  with  them  the  various  modifications  which 
the  constitution  and  statutes  of  this  state  have  introduced."  This  court  has  also  ju- 
risdiction of  all  civil  actions  now  undetermined,  and  which  were  pending  in  the  late 
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ing  for  ihe  designation  of  the  times  and  places  of  holding  the 
general  and  special  terms  of  the  supreme  court,  and  the  circuit 
ooorts,  and  courts  of  oyer  and  terminer,  and  of  the  judges  who 
shall  hold  the  same,  are  repealed,  from  and  after  the  first  day 
of  July,  one  thousand  eight  hundred  and  forty-eight ;  and  the 
order  of  the  supreme  court,  adopted  July  fourteen,  one  thousand 
eight  hundred  and  forty-seven,  prescribing  the  times  and  places 
of  holding  the  general  and  special  t^rms  of  the  court,  and  the 


BSjw's  eomt  of  the  city  of  Roebeitar  on  the  SOth  of  April,  1849,  and  of  all  Uio  pro- 
wwdingi  ncidoiit  to  judgmeiito  rendered  in  that  ooort  in  thoie  aetiona  on  or  before 
that  day.  Lawa  of  1849,  p.  435,  cap.  303,  a.  5.  By  the  13ih  aabdiviaion  of  oeetion 
30  of  thia  oodo»  aotiona  in  the  ooanty  coarta  may  in  oortain  oaaee  be  tramferred  to 
the  anpreme  oourt ;  and  by  seotion  33  of  thia  code,  aetiona  in  the  superior  conzt  or  in 
the  ooort  of  eommon  plena  for  the  city  and  ooanty  of  New  Tork,  may  in  oertabi  eaaea 
be  transferred  to  the  rapreme  court 

The  jodgee  of  thia  court,  allhongfa  eleoted  in  diitrioti,  poetev  eo-ord!nate  powera 
thfooghoot  the  State.  Conat.,  art  ti.,  a.  6 ;  and  by  lawa  of  1849,  cap.  30,  p.  27 ; 
anyapecial  powen  and  jurisdiction  therelpfore  yested  and  existing  in  any  Tice- 
chanoeDor  or  judge  of  the  supreme  oourt  in  any  particular  district  or  circuit  prior  to 
the  firat  Monday  in  Jnly,  1847,  are  transferred  to,  and  ▼ested  in,  any  juatice  of  the 
anpreme  oourt,  elected  for  such  district  or  districts,  subject  to  an  appeal  to  the 
aopreme  eooit;  provided  that  nothing  in  that  act  shall  limit  or  abridge  the  powera 
and  jnriadlction  of  the  supreme  court,  as  defined  by  the  code. 

The  oonatitnlion,  art  ziv.,  s.  5,  provides  that  on  the  firat  Monday  of  July,  1647, 
jarisdioCJon  of  ^  all  suits  and  proceedings  originally  oonunenoed  and  then  pending  in 
any  oourt  of  common  pleas,"  shall  become  vested  in  the  sopreme  court.  This  sec- 
tion haa  been  held  to  mean  all  suits  originally  commenced  in  the  old  conrts  of  com- 
mon plena*  whether  the  same  have  proceeded  to  final  judffment  or  not,  provided  any 
further  judicial  action  ia  to  be  had  therein.    O'Maley  v.  Jceese,  1  Barb.  S.  C.  R.,  643. 

See  an  act  relating  to  the  powers  of  the  late  court  of  chancery  and  aupreme 
coort  in  equity,  aa  to  assignments  of  real  eatate  to  receivers  in  pnnnanoe  of  ordera 
of  such  courts.    Laws  of  1651,  cap.  163,  p.  308. 

The  ehreuit  court*. — By  lawa  of  1847,  page  326,  section  22,  it  ia  enacted  that 
these  courts  shall  have  the  same  powers,  ana  exercise  the  same  jurisdiction,  aa  that 
possessed  and  exerciaed  by  the  circuit  courta  then  existing,  so  far  as  they  were  con- 
sirtent  with  that  aot ;  and  all  laws  relating  to  the  former  circuit  conrts  were  made 
applicable  to  the  present  circuit  courts,  so  far  as  the  same  were  consistent  with  that 
act  See  further,  2  R.  S.,  40, 91, 112, 123, 126,  200, 208,  226, 266  to  272,  378, 
481, 513,  698  to  721. 

Hardly  any  step  except  to  try  or  refer,  can  be  taken  at  the  circuit  in  a  cause  pend- 
ing in  the  supreme  coort    (2  R.  8.,  201,  s.  13, 383,  s.  41 ;  const  of  1821,  art.  v.  a.  5  ; 
const  of  1846.  art  vi.  ss.  6,  9 ;  jud.  aot  of  1847,  s.  22 ;  code,  s.  9,  10,  255.)    Per. 
Hand,  J.,  in  Jfaitn  v.  7Viy2or,  1  Code  Rep«,  N.  8.,  383.    And  except  to  grant  a  new 
trJai  on  the  judge's  minutes.    Jb, 

The  courts  of  oyer  and  terminer, — ^The  jurisdiction  of  these  courts  is  prescribed 
by  2  R.  S., 270.  271,  ss.  35, 36, 37,  coast.,  art  vi.  a.  6,  ih,  art.  xvi.  s.  5,  laws  of  1847, 
p.  330,  ss.  3,  39,  ib.,  p.  332,  s.  43 ;  and  by  laws  of  1849,  n.  435,  s.  6,  jurisdiction 
waa  tranaferred  to  thia  court  in  the  County  of  Monroe;  ana  on  the  30ih  of  April, 
1849,  of  all  criminal  acts  and  proceedings  then  pending  in  the  late  mayor's  oourt  of 
the  city  of  Rochester,  and  of  all  proceedings  incident  to  judgments  rendered  in  that 
eoart  in  thoae  actions  and  prooeedinga  on  or  before  that  day. 

The  coart  of  oyer  and  terminer  in  the  city  and  county  of  New  York  may  be  held 
by  one  or  more  of  the  judges  of  the  supreme  eouri,  or  by  either  of  the  three  judges 
of  the  court  of  eommon  pleas  of  that  city  and  county,  together  with  the  mayor, 
recorder,  and  aldermen  of  that  city,  or  with  any  two  of  them.  2  R.  8.,  270,  sec. 
34,  oubd.  1.    PeopU  v.  White,  24  Wend.,  543,  545. 
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cirenit  ooiirtB  and  courts  of  oyer  and  terminer,  during  the  resi- 
due of  the  year  one  thousand  eight  hundred  and  forty-seven, 
and  for  the  years  one  thousand  eight  hundred  and  forty-eight 
and  one  thousand  eight  hundred  and  forty-nine,  and  assigning 
the  business  and  duties  thereof  to  the  several  judges  of  the 
court,  is,  from  and  after  the  first  day  of  July,  one  thousand 
eight  hundred  and  forty-eight,  abrogated,  and  the  provisions  of 
this  title  are  substituted  in  place  thereof. 

§  18.  [16.]  (Amended  1819.)  Oeneral  terms.— At  least 
four  general  terms  of  the  supreme  court  shall  be  held  annually 
in  each  judicial  district,  and  as  many  more  as  the  judges  in 
such  district  shall  appoint,  at  such  times  and  places  as  a  majors 
ity  of  the  judges  of  such  district  shall  appoint 

By  Uwi  of  1849,  cafi.  82,  p.  117,  it  \b  eoaetod  tbat  the  then  prcaent  general  tami 
of  tbe  niprenie  court  appointed  to  be  held  in  the  city  of  Albany,  and  any  fatnre  gen- 
eral term  to  be  held  in  the  nme  city,  may  be  held  at  the  capitol  or  the  city  ball,  in 
the  discretion  of  the  jndgea  holding  rach  terma.  ^ 

See  note  to  sec  20,  inira. 

§  19.  [17.]  Judgment^  how  given. — ^The  concurrence  of  a 
majority  of  the  judges  holding  a  general  term,  shall  be  neces- 
sary to  pronounce  a  judgment.  If  a  majority  do  not  concur, 
the  case  shall  be  reheard. 

§  20.  [18.]  (Amended  1849.)  Special  terme^  <fec.— There 
shall  be  at  least  two  terms  of  the  circuit  court  and  court  of  oyer 
and  terminer  held  annually  in  each  of  the  counties  of  this  State, 
and  as  many  more  terms  thereof,  and  as  many  special  terms, 
as  the  judges  of  each  judicial  district  shall  appoint  therein ; 
but  at  least  one  special  term  shall  be  held  annually  in  each  of 
said  counties.  Fulton  and  Hamilton  shall  be  considered  one 
county  for  the  purposes  of  this  section. 

special  terms  were  established  by  statute  for  the  pnrpose  of  bearing  and  deciding, 
during  the  vacations  intervening  between  the  calendar  terms,  all  such  non-ennme- 
rated  business  as  should  arise  in  the  court,  except  such  as  the  court  should  direct 
to  be  heard  in  term.  (Laws  of  1630,  p.  208,  ss.  1,  2 ;  2  R.  8.,  I24»  ss.  9,  12.)  The 
constitution,  art.  vi.  sect.  6,  prescribes  by  what  justices  the  general  and  special  terms 
shall  be  held,  but  it  leaves  their  powers  to  be  prescribed  by  the  legislatnre.''  Orif" 
Jin  ▼.  Orifith,  6  Pr.  R.,  42& 

The  distinction  between  the  power  of  the  court  at  special  and  general  terms  was 
discussed  in  the  case  of  Oraeu  ▼.  Freeland,  1  Com.,  228,  and  again  in  Jfaaoa  y. 
Jone9^  1  Code  Rep.,  N.  S.,  338.  In  the  latter  case,  Mitchell,  J.,  in  reviewing  the 
ease  of  OracU  v.  Freeland,  says :  *' Judge  Bronson  speaks  as  well  of  the  special 
term  as  of  the  general  term,  as  branches  of  tbe  sopreme  eoort,  and  grounds  his 
deoision  on  the  provision  of  the  judiciary  act  of  1847,  sec  20,  that  all  suits  in  equity 
should  be  fimt  heard  and  deteimined  at  a  special  term  of  tiie  supreme  court,  and 
that  either  party  might  then  apply  at  a  general  term  for  a  rehearing,  and  that  this 
made  it  imperative  on  the  genemi  term  to  give  it  a  rehearing,  and  that  that  fab6ar<^ 
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tag  diflbnd  ttom  the  technical  rahearinff  in  the  court  of  chtnceiy.    Jodge  Gardiner] 

JiTgiag  that  there  is  a  conctitutional  difierence  hetween  the  special  and  general 

tennS)  eonclodes  that  it  consists  in  this,  at  least,  that  the  decisions  at  the  general 

term  are  the  only  final  determination  of  the  supreme  court,  while  those  of  the  speoia 

term  are,  in  all  cases  affecting  the  merits,  subject  to  review  in  the  same  court  at  a 

general  term.    This  clearly  recognizes  that  the  special  term  is  the  supreme  court  as 

well  at  the  general  term^nd,  unless  the  law  or  the  constitution  point  out  a  limits  it 

has  the  same  powers.    Thus  appeals  from  a  Tice-ohancellor  to  the  chancellor  were, 

under  the  judiciary  act,  noticed  to  be  heard  before  the  judge  at  special  term,  though 

generally  sent  by  him  under  tbe  power  contained  in  that  act,  to  the  general  term. 

'*  That  branch  of  the  court  (tbe  special  term)  now  hears  every  question,  except 
on  appeal,  that  could  come  before  the  general  term ;  questions  as  to  the  opening  of 
streets^  as  to  granting  mandamus  or  certiorari,  and  has  even  quashed  a  certiorari  al- 
lowed ex  parte  at  the  general  term,  and  its  decision  was  not  appealed  from. 

y  The  aixteenth  section  of  the  judiciary  act  gives  to  the  supreme  court  the  same 
juriidlction  and  power  as  were  possessed  or  exercised  by  the  former  supreme  court 
and  court  of  chancery  ;  that  power  and  jurisdiction  was  given  to  the  supreme  court 
in  general  term  $  not  more  to  it,  when  sitting  at  general  term,  than  when  sitting  at 
sjieotal  term,  and  wherever  the  supreme  court  was  sitting  as  a  court,  whether  at  gen- 
eral or  special  term,  there  all  those  powers  and  jurisdictions  were  centered." 

^'The  special  term  of  this  [supreme]  court  is  a  kind  of  court  of  chancery,  having 
a  most  extensive  equity  jurisdiction.  The  old  special  term  was  restricted."  Per 
Rooaevelt^  J.,  in  Beach  v.  OUhoolyt  (not  reported). 

§  21.  [19.]  (Amended  1849.)  Circuit  and  oyer  and  termi- 
ner togetJier. — Circuit  courts,  and  courts  of  oyer  and  terminer, 
shall  be  held  at  the  same  places,  and  commenced  on  the  same 
day. 

See  as  to  curcnits,  SsCy  in  first  judicial  district,  Supplemental  Act,  Title  II., 
posL 

§  23.  [33.]  (Amended  1849.)  Times  and  places  qf  holding 
courts. — ^The  governor  shall,  on  or  before  the  first  day  of  May, 
one  thousand  eight  hundred  and  forty-eight,  by  appointment 
in  writing,  designate  the  tim  and  places  of  holding  the  gen- 
eral and  special  terms,  circuit  courts,  and  courts  of  oyer  and 
terminer,  and  the  judges  by  whom  they  shall  be  held ;  which 
appointment  shall  take  efiect  on  the  first  day  of  July  thereafter, 
and  shall  continue  until  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  forty-nine.  The  judges  of  the  su- 
preme court  of  each  district,  shall,  in  like  manner,  at  least  one 
month  before  the  expiration  of  that  time,  appoint  the  times  and 
places  of  holding  those  courts  for  two  years,  commenciDg  on 
the  first  day  of  January,  one  thousand  eight  hundred  and  fifty, 
and  so  on,  for  every  two  succeeding  years,  in  their  respective 
districts. 


aactioD  is  identical  with  section  93  of  the  code  of  1848 ;  and  under  that  sec- 
tion the  govemor  doly  desigrnated  the  time  of  holding  the  ffeneral  and  speoia]  term^ 
circuit  ooorts,  and  coarts  of  oyer  and  terminer,  and  the  judges  by  whom  they  should 
be  held ;  and  the  judges  of  the  supreme  court  appointed  the  times  and  places  of 
holding  Uioae  oourtsi  and  by  such  designation  and  appointment  a  circuit  eourt^  court 
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0/  0y«r  €nd  teffnin$r,  and'9peeial  term  was  to  be  held  is  and  for  the  county  of 
Greene  on  the  third  Monday  of  June,  1849,  by  Mr.  Jaatice  Paige.  By  an  act 
paaMd  20th  May,  1849  (Laws  of  1849,  p.  150),  the  jastioes  of  the  sapreme  eonrt 
assigned  to  hold  the  circuit  court  and  court  of  oyer  and  terminer  in  the  coanties  of 
Greene,  Ulster,  and  Schoharie,  were  aothorized  to  change  the  time  for  holding  the 
same  for  the  year  1849.  In  pnrsnance  of  this  act,  Justice  Paige  directed  that  the 
circuit  court  and  pourt  of  oyer  and  terminer  for  the  county  of  Greeoe,  should  be 
held  on  the  4th  instead  of  the  3d  Monday  in  June,  as  had  been  provided  under  the 
code.  Justice  Paige  accordingly  held  a  circuit  court  on  the  fourth  Monday  in  June, 
and  at  such  court  made  an  order,  which  purported  to  be  made  at.  and  was  entitled  as 
of,  a  special  term,  held  at,  &c,  on  the  27th  of  June,  1849  (the  Wednesday  afler.the 
fourth  Monday  in  June).  On  motion,  the  court,  at  a  general  term,  set  aside  the  Shid 
order,  on  the  ground  that  Justice  Paige  had  no  power  to  change  the  time  for  holding 
the  epecial  term,  and  that  no  special  term  was  legally  held  at  the  time  the  order  was 
made.    Bedell  y.  PoweU^  3  Code  Rep.,  61. 

§  23.  [24.]  Extraordinary  terms^  dkc, — ^The  governor  may 
also  appoint  extraordinary  general  and  sipecial  terms,  circuit 
courts,  and  courts  of  oyer  and  terminer,  whenever,  in  his  judg- 
ment, the  public  good  shall  require  it 

By  Laws  of  1850,  p.  9,  cap.  1,  it  is  enacted,  that  whenever,  from  any  cause,  any 
general  or  special  term  of  the  supreme  court,  or  any  circuit  court,  or  court  of  oyer 
and  terminer,  duly  appointed,  shall  be  in  danger  of  failing,  it  shall  be  the  dntv  of 
the  Governor  to  designate  some  justice  or  justices  of  said  supreme  court,  who  shall 
hold  said  courts  respectively. 

And  by  Laws  of  1850,  p.  20,  cap.  15,  it  is  enacted,  that  whenoTW  an  action  in 
the  supreme  court  cannot  be  brought  to  argument  and  decision  in  the  district  where 
the  same  is  pending,  by  reason  of  the  justices  of  such  district,  or  any  of  them,  hav- 
ing been  employed  as  counsel,  or  being  interested  therein,  or  of  kin  to  the  parties  or 
any  of  them,  the  court  may,  upon  special  motion,  order  such  action  to  be  brought  to 
argument  in  any  adjoining  district  to  be  specified  in  such  order ;  and  then  such  cause 
shall  be  heard  and  decid^  in  such  district 

See  section  459  of  this  ood& 

§  24.  [25.]  (Amended  1849,  1851.)  Terms,  dkc,  Where 
hdd,  Adjoui'nments. — The  places  appointed  within  the  several 
counties,  for  holding  the  general  and  special  terms,  circuit 
courts  and  courts  of  oyer  and  terminer,  shall  be  those  designa- 
ted by  statute  for  holding  county  or  circuit  courts.  If  a  room 
for  holding  the  court  in  such  place  shall  not  be  provided  by  the 
supervisors,  it  may  be  held  in  any  room  provided  for  that  pur- 
pose by  the  sheriff,  as  prescribed  by  section  twenty-eight. 

General  and  special  terms  of  the  supreme  or  county  courts 
and  circuit  courts  and  courts  of  oyer  and  terminer,  may  be  ad- 
journed to  be  held  on  any  future  day,  by  an  entry  to  be  made 
in  the  minutes  of  the  court;  and  juries  may  be  drawn  and 
summoned  for  an  adjourned  circuit  or  county  court,  or  an  ad- 
journed court  of  oyer  and  termini,  and  causes  may  be  noticed 
for  trial  at  an  adjourned  circuit  or  county  court,  in  the  same 
manner  as  if  such  courts  were  held  by  original  appointment. 

See  note  to  section  18. 
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§  35.  [26.]  PvblicaUon  of  appomtment. — Every  appoint- 
ment 80  made,  shall  be  immediately  transmitted  to  the  secre- 
tary of  state,  who  shall  cause  it  to  be  published  in  the  news- 
paper, printed  at  Albany,  in  which  legal  notices  are  required 
to  be  inserted,  at  least  once  in  each  week,  for  three  weeks  be- 
fore the  holding  of  any  court  in  pursuance  thereof.  The  ex- 
pense of  the  publication  shall  be  paid  out  of  the  treasury  of  the 
State. 

§  26.  [28.]  Inahiliiy  ofjvdge, — In  case  of  the  inability,  for 
any  cause,  of  a  judge  assigned  for  that  purpose,  to  hold  a  spe- 
cial term  or  circuit  court,  or  sit  at  a  general  term,  or  preside  at 
a  court  of  oyer  and  terminer,  any  other  judge  may  do  so. 

See  note  to  oeotion  33. 

§  27.  [30.]  (Amended  1849.)  Bwinese  out  of  court.— Tho 
judges  shall,  at  all  reasonable  times,  when  not  engaged  in  ^old- 
ing  court,  transact  such  other  business  as  may  be  done  out  of 
oourt.  Every  proceeding  commenced  before  one  of  the  judges, 
in  the  first  judicial  district,  may  be  continued  before  another, 
with  the  same  effect  as  if  commenced  before  him. 

The  jnitieee  of  the  rapreme  coart,  aKbough  elected  in  distrieti^  poeaeM  co-ordi* 
nate  powers  throughout  the  State.    Conet,  art.  vi.,  a.  6. 

"  After  judgment  has  been  rendered  in  a  cause  before  a  single  jadge  in  what 
would  before  the  code  have  been  an  notion  at  law,  he  does  not  at  his  chambers  act 
as  a  court,  except  in  eases  prescribed  by  the  statutesi  (Code,  ss.  400,  401,  247,  27, 
Jnd.  Act,  &  16.)  In  other  respectB,  the  old  distinction  between  chamber  and  term 
dntico  »  aotioae  at  law,  I  snppose,  are  retained.  (Code,  ss.  402,  469, 414.  1  Burr. 
Pr.  Clark  T.  Jud$on,  2  Barb.,  S.  C.  R.,  93.)  Sections  27  and  400  of  the  code  haye 
not  affected  the  practice  in  this  respecL  Per  Hand,  J.,  in  Mann  ▼.  Tylor,  I  Code 
Rep.,  N.  S.,  383. 

Any  special  powers  and  jtfrisdiction,  heretofore  vested  and  existing  in  any  vice- 
chancellor  or  judge  of  the  supreme  court,  in  any  particular  district  or  circuit,  prior 
to  the  Ist  Monday  of  July,  1847,  is  transferred  to  and  vested  in  any  justice  of  the 
supreme  court,  elected  for  such  district  or  districts,  subject  to  an  appeal  to  the  su- 
preme court    Laws  of  1849,  cap.  30,  p.  27. 

§  28.  [31.]  EoomSy  dko. — ^The  supervisors  of  the  several 
connties  shall  provide  the  courts  appointed  to  be  held  therein 
with  room,  attendants,  fuel,  lights  and  stationery,  suitable  and 
sufficient  for  the  transaction  of  their  business.  If  the  super- 
visors neglect,  the  court  may  order  the  sheriff  to  do  so ;  and  the 
expense  incurred  by  him  in  carrying  the  order  into  effect, 
when  certified  by  the  court,  shall  be  a  county  charge. 

By  section  51  t>f  this  code,  this  section  is  made  applicnble  to  the  superior  court  of 
the  city  of  New  York. 
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TITLE  IV. 
Of  the  Cov/nty  Courta.^ 

Skction  S9.  Repeal  of  eziating  statutea. 

30.  Jurisdiction. 

31.  General  teroM. 

32.  Jurors. 

§  29.  [32.]  appeal  of  eoaisting  statutes. — AlUtatateBnowii^ 
force,  conferring  or  defining  the  jurisdiction  of  the  county 
courts,  so  far  as  thej  conflict  with  this  act,  are  repealed  ;  and 
those  courts  shall  have  no  other  jurisdiction  than  that  provided 
in  the  next  section.  But  the  repeal  contained  in  this  section 
shall  not  affect  any  proceedings  now  pending  in  those  courts. 

§  30.  [33.]  (Amended  1849, 1851, 1852.)  cTt^m^iic^tw.— The 
county  court  has  jurisdiction  in  the  following  special  cases,  but 
has  no  original  civil  jurisdiction  except  in  such  cases : 

1.  Civil  actions  in  which  the  relief  demanded  is  the  recovery 
of  a  sum  of  money  not  exceeding  five  hundred  dollars,  or  the 
recovery  of  the  possession  of  personal  property  not  exceeding- 
in  value  five  hundred  dollars,  and  in  which  all  the  defendants 
are  residents  of  the  county  in  which  the  action  is  brought  at  the 

*  Prior  to  the  new  coDstitntion  the  eoaniy  courts  were  composed  of  a  multiplicity 
of  judges,  bat  upon  tbeir  abrogmtioD  by  the  constitution,  new  conoty  courts  were  es- 
Ubiithed  with  but  a  single  jodge,  called  a  county  jadge,  except  that  in  the  city  and 
county  of  New  York  the  county  court  is  still  composed  of  the  judges  of  the  ooart  of 
common  pleas,  and  of  the  mayor,  recorder,  and  aldermen,  as  ex  officio  judges  of  that 
court.    Const,  art.  vL,  s.  14^ 

By  laws  of  1851,  p.  22,  c.  21,  it  is  enacted,  that  the  county  courts  shall  poMcsi 
the  same  jurisdiction  in  their  respectiTe  counties  in  relation  to  the  liberties  of  jail% 
as  were  vested  in  coarts  of  common  pleas  by  the  revised  statute^  part  3,  art  iii.,  tit 
6,  cap.  7. 

By  the  constitntion,  art.  vl,  sec.  14,  the  legblature  is  empowered  to  confer  equity 
jurisdiction  in  special  cases  upon  the  county  judge. 

In  another  part  of  the  same  section  of  the  constitntion,  it  is  provided  that  *<  county 
courts  shall  have  such  jurisdiction,  in  cases  ansing  in  justices'  conrts,  and  in  special 
cases,  as  the  legislature  may  prescribe,  but  shall  have  no  original  civil  jurisdiction,. 
except  in  such  cases." 

The  55th  section  of  the  judiciary  act  of  1847,  provides,  that  executions  might  be 
issued  out  of  the  county  court  thereby  organized  to  collect  nnv  judgment  in  the  then 
present  court  of  common  pleas  of  the  same  county.  In  O^Maley  v.  Re€$e,  1  Barb.,, 
8.  C.  R.,  643,  it  was  said  that  the  legislature  did  not  intend  by  section  55  of  the  ju- 
diciary act  to  give  to  the  new  county  courts  any  judicial  power  in  relation  to  a  judg- 
ment in  a  suit  originally  commenced  in  the  old  court  of  common  pli 

See  note  at  foot  of  section  30  of  this  code. 
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time  of  its  commencement,  subject  to  the  right  of  the  supreme 
court  upon  special  motion  for  good  cause  shown,  to  remove  any 
such  action  to  the  supreme  court  before  trial. 

2.  The  exclusive  power  to  review,  in  the  first  instance,  a 
judgment  rendered  in  a  civil  action  by  a  justice^s  court  in  tiie 
-county,  or  by  a  justice's  court  in  cities,  and  to  a£Srm,  reverse, 
OT  modify  such  judgment. 

8.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the  sale 
of  mortgaged  premises  situated  within  the  county,  and  the  col- 
lection of  any  deficiency  on  the  mortgage,  remaining  unpaid 
after  the  sale  of  the  mortgaged  premises. 

4.  The  partition  of  real  property  situated  within  the  county. 

5.  The  admeasurement  of  dower  in  land  situated  within 
the  county. 

6.  The  sale,  mortgage,  or  other  disposition  of  the  real 
property,  situated  within  the  county,  of  an  infant  or  a  person 
•of  unsound  mind. 

7.  To  compel  the  specific  performance  by  an  infant  heir, 
or  other  person,  of  a  contract  made  by  a  party  who  shall  hsLre 
died  before  the  performance  thereof. 

8.  The  care  and  custody  ot  the  person  and  estate  of  a  luna- 
tic or  person  of  unsound  mind,  or  an  habitual  drunkard,  residing 
within  the  county. 

9.  The  mortgage  or  sale  of  the  real  property,  situated 
within  the  county,  of  a  religious  corporation,  and  the  disposi- 
tion of  the  proceeds  thereof. 

10.  To  exercise  the  power  and  authority  heretofore  vested 
in  such  courts  of  common  pleas,  over  judgments  rendered  by 
justices  of  the  peace,  transcripts  of  which  have  been  filed  in 
the  offices  of  the  county  clerks  in  such  counties. 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by 
statute  upon  the  late  courts  of  common  pleas  of  the  county, 
or  the  judges,  or  any  judge  thereof,  respecting  ferries ;  fisheries ; 
turnpike  roads ;  wrecks;  physicians;  habitual  drunkards ;  im- 
prisoned, insolvent,  absent,  concealed,  or  non-resident  debtors  ; 
jail  liberties ;  the  removal  of  occupants  from  State  lands ;  the 
laying  out  of  railroads  through  Indian  lands ;  and  upon  appeal 
from  the  determination  of  commissioners  of  highways ;  and  all 
other  powers  and  jurisdiction  conferred,  by  statute  which  has 
not  been  repealed,  on  the  late  court  of  common  pleas  of  the 
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eaimty,  or  on  the  county  court,  since  the  late  courts  of  conunon 
pteas  were  abolished,  exoept  in  the  trial  and  determination  of 
civil  actions ;  and  to  prescribe  the  manner  of  ezeroising  snck 
|tuisdidtion  when  the  provisions  of  any  statute  are  inconsistent 
«iitbi4b^  oiganization  of  the  county  court 
...^<^..^,remit  fines  and  forfeited  recognuanees  in  the  same 
cases  and  like  manner  as  such  power  was  given  by  law  to 
iStois  of  :common  pleas«  But  the  first  subdivision  of  this  sec- 
-tion  shall  not  apply  to  the  cbvnty  courts  of  the  counties  of 
Kings  and  Erie.  --     ;  ^ 

13.  To  grant  new  trials,  ov  affinn),inodify,  or  reverse,  judg- 
ments in  actions  tried  ill  such  eewt  upon  exceptions,  or  case 
made  subject  to  an  appeal  b  th^  "supreme  court  But  any 
action  or  proceedjing  pendinfDki  tlie  county  court,  in  which  the 
county  judge  is  tor  any  cause  incapable  of  acting,  may  be 
transferred  by  the  county  court,  to  the  supreme  court,  and 
thereupon  the  papers  therein  on  file  in  the  county  court  shall 
be  transmitted  to  the  supreme  court  in  the  same  district,  which 
shall  thenceforth  have  jurisdiction  of  such  action  or  proceeding. 

This  ■eettoo  oorrtapondt  with  seetioo  33  of  oode  1S48 ;  aid  oB  «  oljaetiiiii  beiag 
raiMd  as  to  the  coDstitatioDality  of  that  aeotioD,  the  anpreme  court  held  it  to  be  eon- 
aUtational.    Beeeher  t.  Allen,  5  Barb.  S.  C.  R.,  169. 

The  oaae  of  Beeeher  ▼.  Allen  waa  qneationed  by  an  obiter  dletam  of  Bronaan, 
Ch.  J.,  in  Qtitwold  v.  Sheldon,  1  Code  Rep.,  N.  8. 5261.  The  point  aeema  to  have 
eome  np  directly  before  the  conrt  of  appeals  in  FVeet  y.  ^brd,  1  Code  Rep.,  N.  S., 
413,  when  it  decided,  that  "  the  enactmentB  of  the  jodioiary  act  oonferringr  jnriadio- 
tion  in  civil  caaea  on  the  county  conrta  are  conatitntional.  The  term  '  apecial  oaaea,' 
aa  used  in  the  constitution,  in  referenoe  to  the  jarbdiotion  of  those  [county]  coorta^ 
does  net  mean  only  those  proceedings  which,  under  onr  statntea,  have  obtained  a 
technical  name  of  'special  proceedings;'  but  sncb  cases  aa  the  legialatore  mayape- 
cify,  eontradistingnished  from  general  jurisdiction." 

A  jadgment  of  a  county  court  for  an  amount  exceeding  the  jurisdiction  of  the 
court,  is  void.  Oriiwold  y.  Sheldon,  1  Code  Rep.,  N.  S.,  261 ;  and  therefore  a 
judgment  by  oonfearion  in  tlie  county  oonrt  for  $5,000  debt,  and  $25  damagea  and 
coata,  waa  held  to  be  void.    lb. 

It  appcan,  also,- from  the  case  of  JPVeea  ▼.  ^brd,  1  Code  Rep.,  TSf.  8.,  413,  that  hi 
an  action  in  the  county  court,  the  record  ahpuld  show  the  facts  necessary  to  ^ys  the 
conrt  jurisdiction  of  the  cauae  and  the  person  of  the  defendant. 

By  subdivision  2,  of  section  33,  of  this  code,  **  any  action  or  praeeeding  ponding 
in  any  mayor's  or  recorder's  oonrt  in  which  the  judge  is  for  any  cauae  ineapaUe  of 
acting,  may,  by  such  court,  be  transferred  to  the  county  court" 

The  county  court  has  also  juriMiction  of  appeals  from  the  dedaion  of  a  justice'a 
court  in  a  summary  proceeding  to  recover  the  poBaeaabn  of  land.  Laws  of  1849» 
cap.  193,  p.  292. 

This  section  waa  previoaaly  amended  by  laws  of  1852,  cap.  47,  p.  41. 

§  31.  [34.]  (Amended,  184&,  1851.)  When  open.  Terms.— 
The  county  court  is  always  open  for  the  transaction  of  any 
business  for  which  no  notice  is  required  to  be  given  to  an  op* 
posing  party.    At  least  two  terms  in  each  county  for  the  trial 
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of  issnes  of  law  or  fact,  and  ae  many  more  as  the  county  jndge 
shall  appoint,  shall  be  held  in  each  year  at  the  places  in  the 
counties  respectively  designated  by  statute  for  holding  connty 
or  circuit  courts,  on  such  days  as  the  county  judge  shall  from 
time  to  time  appoint,  and  may  continue  as  long  as  the  court 
deem  necessary. 

Kotice  of  such  appointment  shall  be  published  in  the  State 
paper  at  least  four  weeks  before  any  such  term,  and  also,  in  a 
newspaper,  if  any,  printed  in  the  county ;  so  nuiny  of  such 
terms  as  the  county  judge  shall  designate  for  that  purpose,  in 
such  notice,  may  be  held  for  the  trial  of  issues  of  law,  and  hear- 
ing and  decision  of  motions,  and  other  proceedings  at  which  no 
jury  shall  be  required  to  attend. 

A  donbt  M  nid  to  ezift  as  to  the  right  of  the  eoart  of  senioM  to  sit  fit  the  samo 
time  with  t&e  general  lemui  of  the  coanty  courts.  See  jadieiary  eei-{Iiaws  of  1847» 
p.  332,  B.  45).  It  IB  proTided  by  Btatate,  that  the  coart  of  aeaBione  of  the  city  and 
coDOty  of  Albany,  may  be  held  at  the  times  and  plaeea  at  which  the  general  terma 
of  the  county  courta  are  by  law  appointed  to  be  held,  and  may  continue  as  long  as 
the  court  deem  necessary.  (Laws  of  1849,  p.  ill,  cap.  76,  and  see  Laws  of  1851, 
pp.  906,  885, 822.) 

§  82.  [86,  87,  88.]  (Amended  1849.)  Jwors.—SxaoxB  for 
the  county  courts  and  courts  of  sessions,  shall  be  drawn  from 
the  jury  box  of  the  county,  and  summoned  in  the  same  manner 
as  for  the  trial  of  issues  at  a  circuit  court. 

The  rules  of  the  supreme  court  are  applicable  to  connty  courts. 


V 
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TITLE  V. 

Cfihe  Superior  Court  and  Court  of  Common  Pleas^  in  the  city 
of  Nefw  Tork^  and  the  Mayor^  and  Reoorderi  Courts  in 
other  cities. 

SionoH  33.  JuwdietioB. 

34.  CoanDon  PIom  for  New  York  to  review  eertoin  ioigmtnlM, 

35.  General  mud  special  termi. 

36.  By  whom  held. 

37.  Jodgmento,  where  giTen. 

38.  Conenrrenee  of  two  jndcee  neeeaarr. 

39.  CrieriL 

40.  Soperior  Coort,  of  whom  to  connrt. 

41.  Jmtioee  of  Superior  Cooit  to  be  eleeted. 
43.  How  Toted  for. 

4a  How  clamified. 

44  Vecanciei  how  fiDed. 

45.  Jiidgee,  their  nbriee,  &e. 

46.  Terme  of  Superior  Court 

47.  Soils  may  be  traoaferred. 

48.  JnriadictioD  of  transferred  suits. 

49.  Hearing  of  suits  transferred. 

50.  Appeal. 

51.  Section  applied. 

§  33.  [39.]  (Amended  1849—1852.)  JuriadieUon.— The  ju- 
risdictioii  of  the  snperior  coart  of  the  city  of  Kew  York,  of  the 
court  of  common  pleas  for  the  citj  and  comity  of  New  York, 
of  the  mayors'  courts  of  cities,  and  of  the  recorders'  courts  of 
cities,  shall  extend  to  the  following  actions : 

1.  To  the  actions  enumerated  in  section  one  hundred  and 
twenty-three,  and  one  hundred  and  twenty-four,  when  the  cause 
of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated,  within  those  cities  respectively : 

2.  To  all  other  actions  where  all  the  defenda/its  shall  reside, 
or  are  personally  served  with  the  summons,  within  those  cities 
respectively,  or  where  one  or  more  of  several  defendants,  joint- 
ly liable  on  contract,  reside,  or  are  personally  served  with  the 
summons,  within  those  cities  respectively ;  except  in  the  case  of 
mayors'  and  recorders'  courts  of  cities,  which  courts  shall  only 
have  jurisdiction  where  all  the  defendants  reside  within  the 
cities  in  which  such  courts  are  respectively  situated.  The  su- 
preme court  may  remove  into  that  court  any  action  brought 
under  this  subdivision  and  pending  in  the  superior  court,  or 
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court  of  common  pleas  for  the  city  and  county  of  Kew  York, 
and  may  change  the  place  of  trial  therein,  as  if  such  action 
had  been  commenced  in  the  supreme  court ;  such  order  for 
removal  and  for  change  of  place  of  trial  to  be  made  in  the 
supreme  court  upon  motion,  and  on  filing  a  certified  copy  of 
such  order  in  the  office  of  the  clerk  of  the  superior  com*t,  or  of 
the  court  of  common  pleas,  such  cause  shall  be  deemed  to  be 
removed  into  the  supreme  court,  which  shall  proceed  therein 
as  if  the  same  had  originally  been  commenced  there ;  and  the 
derk  with  whom  such  order  is  filed,  must  forthwith  deliver  to 
the  clerk  of  the  county  in  which,  by  such  order,  the  trial  is 
ordered  to  be  had,  to  be  filed  in  his  office,  all  process,  plead- 
ings, and  proceedings  relating  to  such  cause.  And  any  action 
or  proceeding  pending  in  any  mayor's  or  recorder's  court,  in 
which  the  judge  is  for  any  cause  incapable  of  acting,  may  by 
such  court  be  transferred  to  the  county  court  of  the  county ; 
and  thereupon  the  papers  on  file  in  the  mayor's  or  recorder's 
court  shall  be  transmitted  to  the  county  court;  which  shall 
thenceforth  have  jurisdiction  of  such  action  or  proceeding. 

3.  To  actions  against  corporations,  created  under  the  laws 
of  this  State,  and  transacting  their  general  business,  or  keeping 
an  office  for  the  transaction  of  business,  within  those  cities  re- 
spectively, or  established  by  law  therein,  or  created  by  or  under 
the  laws  of  any  other  State,  government,  or  country,  for  the 
recovery  of  any  debt  of  damages,  whether  liquidated  or  not, 
arising  upon  contract  made,  executed,  or  delivered  within  the 
State,  or  upon  any  cause  of  action  arising  therein. 


In  Brewtter  r.  Honigthergerj  an  action  originally  bronglit  in  the  BQperior 
eourt,  and  by  order  remoyed  into  the  enpreme  court  upon  the  authority  of  2  R.  S. 
313»M.  15, 16, 17,  and  this  eeotion  33,  Hnrlbnt  J.  held  that  the  rapreme  court  had 
power  only  to  change  the  place  of  trial,  and  that  this  eection  was  entitled  only  to  that 
coBttmotion,  and  he  vacated  the  order  for  removing  the  canee^     2  Code  Rep.,  50. 

We  belieye,  however,  that  the  construction  given  to  this  section  by  Mr.  Justice 
Hurlbut  is  not  followed  by  the  other  justices,  and  that  such  orden  are  now  made  in 
all  cases  where  suffident  cause  for  the  removal  is  adduced.  See  Carpenttr  v.  Spooner, 
3  Code  Rep.  33,  2  Sand.  S.  C.  R.,  717. 

In  Ford  y.  Babeoek,  2  Sand.  S.  C.  R.,  518,  the  superior  court,  in  denying  the 
authority  of  a  decision  of  the  supreme  court,  decided  that  the  superior  court  as  now 
constituted  is  co-ordinate  with  the  supreme  court.  The  decisions  of  the  latter  are 
not  authoritative,  although  to  be  treated  with  great  reipect ;  and  tbe  superior  court,  in 
the  cases  of  Share  y.  Skoret  2  Sandford,  8.  C.  R.,  715 ;  Anon.  2  Code  Rep., 
Waohington  Bank  of  Weoterly  v.  Palmer,  2  Sand.  S.  C.  R.,  686,  and  other  oases, 
made  decisions  adverse  to  decisions  in  the  supreme  court ;  and  in  like  manner  the 
court  of  common  pleas  for  the  city  and  county  of  New-York,  in  UilU  v.  WineUno^ 
3  Cede  Rep.,  44,  refused  to  be  bound  by  a  decision  of  the  superior  court ;  and  the 
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pnesat  ranrogite  of  the  city  of  New-Tork  hM  repeatedly,  at  we  are  mfonnedi,  reftiMd 
to  be  bound  by  a  decision  at  apeoial  term  of  the  supreme  eonrt. 

The  superior  court,  in  the  cases  of  Cashmere  r,  CroweH  1  Sandf.  S.  C.  R.,  715  ; 
1  Code  Rep.  95 ;  Cashmere  t.  De  Wolf,  2  Sandf.  S.  C.  R..  379,  olaimed  and  exer- 
cised a  concurrent  jurisdiction  with  the  United  States  Court  in  Admiraltv  over  a 
question  of  salTage,  the  case  in  other  respects  beinjr  within  the  scope  of  the  jurisdic- 
tion of  the  superior  court ;  but  that  court  has  decided  that  it  will  not  sanction  any  at- 
tempt by  fraud  and  misrepresentation  to  brin§^  a  party  within  the  jurisdiction  of  this 
court  Carpenier  ▼.  Spooner,  3  Code  Rep.  140.  2  Sand.  8.  0.  R.,  717,  3  Code 
Bep.,  S3. 

Wl^ere  a  party  was  induced  by  a  false  statement  to  come  within  the  jurisdiction 
of  this  court,  and  was  then  served  with  a.  summons  and  ooroplaiatin  an  aetioa  in  this 
court,  such  false  statement  haviog  been  made  for  that  purpose,  the  court  on  motion 
set  aside  the  serrioe.    lb. 

Where  in  an  action  in  the  oonrt  of  oomoion  pleas  lor  tks  dty  and  county  of 
New-Tork,  the  defendant  (a  non-resident)  was  served  with  the  summons  out  of  the 
jurisdiction  of  the  court,  aod  he  without  objecUon  or  reservation  gave  notice  of  ap« . 
pearance,  and  then  moved  to  set  aside  the  proceedings  fw  want  of  jurisdiotion  in 
the  court  over  his  person,  the  court  held  that  the  defendant  by  appearing  volun- 
tarily and  without  objection,  had  conferred  jurisdictioa.  Smith  v.  Dtfeer,  3  Code 
Bep.  70. 

The  21st  section  of  the  judiciary  act  of  December,  1847,  (Laws  of  1847,  p.  641, 
i.  SI),  enacts  that  the  superior  court,  and  the  court  of  common  pleaa  for  the  eity 
and  county  of  New- York,  shall  req>eotively  have  and  possess  the  same  equity 
jurisdiction  which  is  conferred  upon  the  several  county  courts  of  this  State  by 
the  thirty-first  section  of  the  judiciary  act  of  May,  1847  (Laws  of  1847,  p.  398, 
s.  31),  by  which  it  is  enacted  that  the  county  courti  shall  have  equity  jurisdiction  in 
the  followmg  cases : 

1.  For  the  foredoanre  of  mortgages,  when  the  mortgaged  premissa  an  ntnated 
in  such  county. 

2.  For  the  sale  of  real  estate  of  infants,  when  the  real  estate  is  situate  and  the 
inlSuits  reside  in  such  county. 

3.  For  the  care  and  custody  of  lunatics  and  habitual  drunkards,  residing  in  such 
tooskty, 

4.  For  the  satis&ction  of  judgments  and  decrees  on  whioh  there  shall  remain  due 
a  sum  eiceeding  075,  out  of  the  property  of  a  debtor,  when  an  execution  has  been 
returned  unsatiiAed  and  such  debtor  resides  in  such  conuty. 

5.  For  the  partition  of  lands  in  such  county. 

6.  For  the  admeasurement  of  dower  in  lands  in  such  county. 

There  appears  nothing  in  the  cede  inconsistent  with  theee  provkieos ;  and  if  the 
legislature  had  power  to  confer  this  equity  jurisdiction  on  these  courts,  it  is  presumed 
that  the  provisions  of  the  judiciaiy  act  are  still'  in  force,  and  that  the  superior  oonrt 
of  the  city  of  N'ew-York,  and  the  court  of  common  pleas  for  the  city  and  county  of 
Kew-York,  may  now  take  cognizance  of  the  mattera  enumerated  in  section  31  of  the 
judiciaiy  act  of  May,  1847. 

For  the  other  statutory  provisions,  regulating  the  superior  oourt  of  the  city  of 
New- York,  see  2  R.  S.  272,  317.  Laws  of  1847,  p.  279,  MO.  Laws  of  1848,  p^ 
497.    Laws  of  1849,  p.  487, 168.    Laws  of  1851,  p.  a    Laws  of  1852,  p.  39. 

As  to  the  common  pleas  for  the  city  and  county  of  New- York,  aee  2  R.  S.  272, 
293,  317.    Laws  of  1852,  p.  39. 

By  laws  of  1845,  p.  250,  it  is  enacted  that  the  court  of  common  pleas  for  the 
dty  and  county  of  New- York  is  to  have  jurisdiction  of  judgments  upon  recogni- 
zances docketed  with  the  county  clerk  under  laws  of  1844,  see  OUdtrtUeve  ▼.  7%« 
PeopU,  10  Barb.  S.  C.  R.  35. 

As  to  mayors'  and  recorders'  courts,  see  2  R.  8.  293, 311. 

As  to  the  mayor's  court  of  Albany,  2  R.  8.  294,  295,  ss.  5,  6.  Laws  of  1844, 
cap.  86.    Laws  of  1848,  cap.  24.    Laws  of  1851,  p.  907. 

As  to  the  mayor's  oourt  of  Troy,  Laws  of  1848,  p.  92.  Repealed.  Laws  of  1849, 
p.  165,  s.  6, 

As  to  the  recorder  of  the  ot^  of  Ticj.  By  laws  of  1849,  p.  164,  (n  4,  authority 
is  confenred  on  the  recorder  of  "[uoy  to  exercise  the  power  of  a  justice  to  the  supreme 
court  at  chambere ;  but  the  section  has  been  held  to  be  unconstitutional.  Chr\fim  ▼. 
Griffith,  6  Pr.  R.  428. 
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An  to  tbe  reeorder'a  eoait  of  Boffitlo,  tee  2  R.  S.  308,  s.  63.  Laws  of  1848,  p.  481, 
eap.  362.    Lawi  of  1850,  p.  308. 

Afl  to  the  recorder's  court  of  Oawego,  see  Laws  of  1648,  p.  490,  cap.  374,  a.  3, 
and  Lawa  of  1849,  p.  186. 

Aa  to  the  recorder's  court  of  Utioa,  see  2  R.  S.  307,  a.  89.  Lawa  of  1844,  capb 
390.    Laws  of  1846,  cap.  95. 

Aa  to  tbe  oity  coart  of  BrooUjrn,  see  laws  of  1849,  p.  170.  Laws  of  1850,  p.  148. 
Mayor's  court  of  Rochester,  abolished,  see  laws  of  1849,  p.  435. 
The  aeoood  sabdiTiaioii  of  thia  aeoiion  prior  to  the  amendment  of  18S3,  did  ^not 
contain  tbe  words  "  or  where  one  or  more  of  several  defendanti,  jointly  liable  on 
contraot,  reaide  or  are  persooally  served  with  tbe  sammons  within  tboae  eitiea  reapeo* 
tively  ;'*  and  where^  before  the  amendment  of  1852^  in  an  action  in  the  superior  court 
asainat  two  defendants,  one  a  resident  and  tbe  other  a  non-resident  of  tbe  city  of 
Kew-York,  and  the  summons  bad  been  served  on  the  resident  defendant  Ofiiy,  who 
appeared  and  anawered,  it  was  held  that  the  superior  court  had  no  jurisdiction  of  the 
action,  and  that  tbe  defendant  who  appeared  and  answered  mifbt  take  the  objection 
to  the  jurisdiction  at  any  atage  of  the  action.  Dtla/M  ▼.  WHgkif  I  Code  Re& 
N.  8.  123. 

Ill  the  matter  of  P«  Angtlia^  1  Code  Rep.  N.  8.,  349,  it  was  held  by  Bdmoftds,  J. 
that  the  court  of  common  pleaa  for  the  city  and  county  of  NewTork  had  do  juris- 
diction to  award  aa  to  the  custody  of  children  pending  an  action  in  such  court  of 
comoDon  pleas  for  a  divorce  of  the  pareota  of  auch  children ;  and  he  doubted  if  such 
conrt  of  common  plena  bad  any  juriadiotion  of  an  action  for  a  divorce  or  separation. 

It  has  been  doubted,  and  certainly  with  some  show  of  reason,  whether  the  supe- 
rior court  can  lawfully  exercise  aoy  tquiiahU  Jarisdiction.    The  term  equitable  la 
here  need  to  indicate  the  powers  of  a  court  of  chancery  oppoasd  to  the  rules  of  com- 
mon law.    Theae  powera  were  originally  claimed  and  exercised  as  a  prerogative  of 
tbe  crown,  and  tbe  court  of  ohaneery  of  the  oolony  of  New-York  so  exercised  its 
jniiadietioB.    After  the  secession  of  this  oolony  from  tbe  mother  oonntry,  the  court  of 
chancery  exercised  the  same  powen  as  before.    The  constitution  of  1777  was  silent 
on  the  subject.    The  constitution  of  1823  (art.  ▼.  sea  3),  authorised  the  legislature 
to  invest  circuit  judgei^  county  courts,  and  subordinate  courts,  with  equity  powers. 
The  superior  court  of  the  city  of  New- York  did  not  then  exist.    It  waa  established 
in  1838  (l«ws  of  1838,  p.  141),  when  it  had  original  juriadiotion  only  of  **all  local 
actions  arising  within  the  city  and  county  of  New- York,  and  all  transitory  actions, 
althoagb  the  same  might  not  have  arisen  therein."    It  bad  alao  an  appelate  juris- 
diction, but  no  equity  jurisdiction.    This  waa  the  juriadiotion  of  this  court  at  the  time 
of  the  adoption  of  the  constitution  of  1846.    By  tbe  constitution  of  1846  (art  xir. 
aee.  8),  the  offioea  of  chancellor  and  the  other  offioera  of  the  court  of  chancery  were 
«6alssi«d^  and  thus,  iniirtetltf  but  in  eflbct,  waa  abolished  the  oonit  of  chancerv  ; 
and  if  the  constitution  had  there  rested,  all  powers  of  a  court  of  chancery  in  thia 
8tate  would  have  been  extinct  or  suspended,— -they  would  have  had  no  abidiag  place^ 
and  no  person  or  court  to  administer  them.    But  tbe  constitutktn  went  Ikrt^,  ana 
located  these  powera  in  tbe  supreme  court    [Art  vL  sea  3.]    Law  and  equity  still 
remained  distinct.  By  tbe  same  constitution  [Art  vi.  sec.  14],  the  legislature  is  em- 
powered to  confer  '*  equity  jurisdiction  in  special  eases  on  the  county  judge"  and  all 
local  oonrt%  including  the  superior  ooort,  were  to  **  remain  until  otherwise  directed 
by  the  legislature  with  their  tnen  present  power  and  jurisdictions."  [Art  xiv.  sec.  11.] 
The  superior  court  had  then  no  equity  juriadiction,  and  the  constitution  did  not 
anthoriie  the  legialature  to  invest  it  with  any,  and  it  has  no  snob  jarisdiction.    8ee^ 
however,  art.  vi.,  a  5,  of  the  oonititution. 

If  the  conatitution  did  authorize  the  legislature  to  invest  this  court  with  thie 
power,  it  has  not  exercised  that  authority  except  by  oection  31  of  the  judiciary  act 
[laws  of  1847,  p.  641],  by  which  equity  powers  inch  as  were  exercised  by  county 
courts  were  conferred  on  this  court  Further  than  thia,  until  the  passage  ef  the  code, 
thb  court  never  went.  8ince  the  code,  however,  it  claima  a  general  jurisdiction  in 
cqnitv,  aa  well  in  transferred  suits  as  in  aetiona  originally  commenced  therein ;  but 
whether  they  can  lawfully  exercise  jurisdiction  in  either  case  admlii  at  least  of  a  doubt. 
Tbe  cede  evidently  intended  to  abolish  the  distinctions  between  a  legal  and  eouiuble 
juriadiotion,  as  it  did  the  distinetion  between  law  and  equity.  Chancellor  Wslworth* 
in  Amu  V.  Bluntt  3  Fkuge,  95,  says  tbe  powers  of  this  court  [the  court  of  chancery^ 
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pnMnt  rarrogate  of  the  etty  of  New-Tork  hu  repeatedly,  at  we  are  informedl,  refoaed 
to  be  bound  by  a  decision  at  apeoial  term  of  the  aapreme  eoart. 

The  snperior  court,  in  the  cases  of  Catkmere  ▼.  Crowell^  1  Bandf.  S.  C.  R.>  715  ; 
1  Code  Rep.  95 ;  CoBhmerB  t.  Dt  Wolf,  2  8andf.  S.  C.  R.,  379,  olaimed  and  exer- 
oiaed  a  concurrent  jurisdiction  with  the  United  States  Court  in  Admiralty  over  a 
qnesUoD  of  salTSge,  the  case  in  other  respects  beinjr  within  the  scope  of  the  jnrisdio- 
tioB  of  the  sapeiior  court ;  bat  that  court  haa  decided  that  it  will  Bot  sanction  any  at- 
tempt by  fraud  and  misrepresentation  to  bring  a  party  within  the  jnrisdiotion  of  thia 
oourt  Carpenter  y.  Spooner,  9  Code  Rep.  140.  2  Sand.  8.  G.  R.,  717,  3  Code 
Bep.,  S3. 

Where  a  party  was  induced  by  a  false  statement  to  come  within  the  jurisdiction 
of  this  oourt^  and  was  then  served  with  a  summons  and  oomplaiBtiD  an  action  in  thia 
oonrt,  such  fiUse  statement  having  been  made  for  that  purpose,  the  court  on  nootion 
aet  aaide  the  service.    lb. 

Where  in  an  action  in  the  oonrt  of  oemoMm  pleaa  for  the  city  and  county  of 
New- York,  the  defendant  (a  non-resident)  was  served  with  the  summons  out  of  the 
Jurisdiction  of  the  court,  and  he  without  objecUon  or  reaervation  gave  notice  of  ap* . 
pearance,  and  then  moved  to  set  aaide  the  proceedings  for  want  of  jurisdiotion  in 
the  court  over  his  person,  the  court  held  that  the  defendant  by  appearing  volun- 
tarily and  wilhoot  objection,  had  oonfened  juisdictSon.  Smith  v.  Dipeer,  3  Code 
Bep.  70. 

The  21st  section  of  the  judiciary  act  of  December,  1847,  (Laws  of  1847,  p.  641, 
a.  Si),  enacts  that  the  superior  court,  and  the  court  of  cemmon  pleaa  for  the  eity 
and  county  of  New- York,  shall  respectively  have  and  possess  the  same  etpniy 
jiurisdiction  which  is  conferred  upon  the  several  county  courts  of  this  State  1^ 
the  thirty-first  seetKm  of  the  judiciary  act  of  May,  1847  (Laws  of  1847,  p.  338, 
a.  31),  by  which  it  is  enacted  that  the  county  courti  shall  have  equity  jurisdiction  in 
the  followmg  cases : 

1.  For  the  foredoonre  of  mortgages,  when  the  mortgaged  premiaea  are  situated 
in  such  county. 

S.  For  the  sale  of  real  estate  of  infants,  when  the  real  estate  is  aitoate  and  the 
inlSuits  reside  in  such  county. 

3.  For  the  care  and  custody  of  lunatics  and  habitual  drunkards,  residing  in  such 
eonnty. 

4.  For  the  satisfaction  of  judgments  and  decrees  on  whioh  there  shall  remain  due 
a  sum  exceeding  075,  out  of  the  property  of  a  debtor,  when  an  execution  has  been 
returned  unsstimcd  and  such  debtor  resides  in  sncb  county. 

5.  For  the  partition  of  lands  in  such  county. 

6.  For  the  admeasurement  of  dower  in  lands  in  such  county. 

There  appean  nothing  in  the  cede  inconsistent  with  these  provisions;  and  If  the 
legislature  had  power  to  confer  this  equity  jurisdiction  on  these  courts,  it  is  presumed 
that  the  provisions  of  the  judiciary  act  are  still'  in  force,  and  that  the  superior  court 
of  the  city  of  N'ew-York,  and  the  court  of  common  pleas  for  the  city  and  county  of 
New- York,  may  now  take  cognizance  of  the  matters  enumerated  in  section  31  of  the 
judiciary  aet  of  May,  1847. 

For  the  other  statutory  provisions,  regulating  the  soperior  court  of  the  city  of 
New- York,  see  S  R.  S.  S7S,  317.  Laws  of  1847,  p.  S79,  5«0.  Laws  of  1848,  p. 
497.    Laws  of  1849,  p.  487, 168.    Laws  of  1851,  p.  a    Laws  of  1853,  p.  39. 

As  to  the  common  pleas  for  the  dty  and  county  of  New- York,  aee  2  R.  S.  272, 
293,  317.    Laws  of  1852,  p.  39. 

By  laws  of  1845,  p.  250,  it  is  enacted  that  the  court  of  common  pleas  for  the 
dty  and  county  of  New-York  is  to  have  jurisdiction  of  judgments  upon  reoogni* 
ttnces  docketed  with  the  county  clerk  under  laws  of  1844,  see  OildereleefM  ▼.  The 
People,  10  Barb.  S.  C.  R.  35. 

As  to  mayors'  and  recorders'  courts,  see  2  R.  8.  293,  311. 

As  to  the  mayor's  court  of  Albany,  2  R.  8.  294,  295,  as.  5,  6.  Laws  of  1844, 
cap.  86.    Lawa  of  1848,  cap.  24.    Laws  of  1851,  p.  907. 

As  to  the  mayor's  court  of  Troy,  Laws  of  1848,  p.  93.  Repealed.  Lawa  of  1849, 
p.  165,  s.  6, 

As  to  the  recorder  of  the  citv  of  Ticj,  By  laws  of  1849,  p.  164,  a  4,  authority 
la  conferred  on  the  recorder  of  Tny  to  exercise  the  power  of  a  joatiee  to  the  supreme 
court  at  chambers ;  but  the  aection  haa  been  held  to  be  unconstitutional.  Griffin  ▼. 
Griffith,  6  Pr.  R.  428. 
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salaiy  to  be  fixed  by  the  sapervisors  of  the  city  and  coiintj  of 
New  York,  and  paid  out  of  the  county  treasury. 

§  40.  Superior  Court, — ^The  superior  court  of  the  city  of  New 
York  shall,  from  the  first  day  of  May,  one  thousand  eight 
hundred  and  forty-nine,  consist  of  six  justices. 

This  section  and  ihote  which  follow  it  to  section  50  ioclusiTe,  are  taken  from  an 
act  paned  34ih  March,  1849,  aa  amended  hy  an  act  passed  lOib  April,  1849.  (Laws 
of  1849,  pp.  168, 487.) 

§  41.  Justices  to  le  elected. — Three  justices  of  such  superior 
conrt,  in  addition  to  the  justices  now  holding  office,  shall  be 
elected  by  the  electors  of  the  city  and  county  of  New  York,  at 
the  annual  charter  election  to  be  held  in  that  city  on  the  second 
Tuesday  of  April,  one  thousand  eight  hundred  and  forty-nine. 

§  42.  How  voted  for. — Such  justices  shall  be  voted  for  to- 
gether on  one  ballot,  which  shall  be  distinct  from  any  other 
ballot  at  the  same  election,  and  deposited  in  a  separate  box, 
marked  ^^  superior  court."  The  votes  shall  be  canvassed  and 
certified  in  the  same  manner  as  votes  for  the  recorder  of  the 
city  of  New  York,  and  a  certificate  thereof  shall  be  filed  with 
the  secretary  of  state. 

§  43.  Hou)  daseified. — ^The  justices  so  elected  shall,  imme- 
diately after  the  votes  are  canvassed,  be  classified  by  lot,  to  be 
publicly  drawn  by  the  register  and  clerk  of  the  city  and  county 
of  New  York,  in  the  presence  of  the  mayor  or  recorder  of  the 
city  of  New  York,  and  the  certificate  of  such  drawing  and 
classification  shall  be  signed  by  such  register  and  clerk  and  by 
the  attending  mayor  or  recorder,  and  filed  in  the  offices  of  the 
register  and  clerk.  The  classes  shall  be  numbered  first,  second, 
and  third,  according  to  the  term  of  service  of  each ;  the  first 
class  being  that  which  has  the  shortest  time  to  serve.  The  term 
of  offices  of  each  of  such  justices  shall  commence  on  the  first 
day  of  May,  one  thousand  eight  hundred  and  forty-nine ;  and 
the  term  of  the  justice  of  the  first  class  shall  expire  on  the  thirty- 
first  day  of  December,  one  thousand  eight  hundred  and  fifty- 
one  ;  of  the  justice  of  Uie  second  class,  on  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  fifty* three ;  and  of 
the  justice  of  the  third  class,  on  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  fift;(^-five.  « 

§  44.  VcuxmcieSj  how  filled. — After  the  expiration  of  the 
terms  of  office  under  such  classification,  the  term  of  office  of  all 
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the  justices  of  the  superior  court  of  the  city  of  New  York  shall 
be  six  years ;  and  any  vacancy  occurring  in  the  ofSces  created 
by  this  title,  shall  be  filled  in  the  manner  prescribed  for  filling 
vacancies  in  the  offices  of  the  present  justices. 

§  45.  Judged  salaries^  <&c. — ^The  justices  elected  pursuant  to 
this  title,  subject  to  the  provisions  contained  ia  section  forty- 
nine,  shall  have  the  same  powers  and  perform  the  same  duties, 
in  all  respects,  as  the  present  justices  of  such  superior  coutt, 
and  shall  receive  the  same  salaries  payable  in  like  manner. 

Tba  powers  of  tbeaa  jocl(|fet  are  eo-extentive  with  that  ef  the  ether  jadfea  ef  thte 
eonrt    Ht^f  ▼.  Bennett,  2  Code  Rep.,  139. 
See  LaWB  of  1853,  cap^  44,  p.  39. 

§  46.  Terms. — A  general  term  of  the  superior  court  may  be 
held  by  any  two  of  the  six  justices  thereof,  and  a  special  term 
by  any  one  of  them ;  and  general  and  special  terms,  one  or 
more  of  them,  may  be  held  at  tlie  same  time. 

<*  la  the  general  and  speeial  terms  the  oalendari  are  called  throogh  at  every  tenn, 
and  this  baa  been  the  case  from  the  time  the  special  term  was  provided  by  law. 
The  general  term  calendar  has  gradually  diminished  since  January,  1851,  aluioagh 
the  nvmber  of  trials  at  the  special  and  trial  terms  has  been  nearly  doable  that  daring 
any  previoos  period.*' — Preface  to  4  Sand.  S.  C.  JR. 

§  47.  Certain  suits  may  he  transferred. — All  civil  suits  at 
issue  at  the  time  of  the  passage  of  this  act,  that  from  and  after 
the  first  of  May,  1849,  shall  be  placed  upon  the  calendar  of  the 
supreme  court,  at  any  general  or  special  term  thereof  to  be 
held  in  the  city  of  New  York,  and  which  shall  be  in  readiness 
for  hearing  on  questions  of  law  only,  or  are  equity  cases,  may 
by  an  order  of  that  court,  or  of  the  judge  holding  such  special 
term,  be  transferred  to  the  said  superior  court  of  the  city  of 
New  York,  and  to  be  heard  at  the  general  terms  thereof. 

In  pnrsaanoe  of  this  provision  454,  causes  were  transferred  from  the  supreme 
court  to  the  soperior  court.  A  large  proportion  of  Uiese  suits  had  been  commenced 
and  were  pending  in  the  late  court  of  chancery  on  the  first  Monday  of  July,  1847, 
when  the  constitntion  went  into  effect,  and  abolished  that  court  Thb  section  was 
amended  by  an  act  passed  16th  January,  1851  (Laws  of  1651,  p.  8) ;  the  amend- 
ment consisted  in  striking  out  at  the  end  of  thu  section  the  words  ''  hereinafter  [in 
the  last  mentioned  act  called'*  hereinbefore"]  provided  for,** 

The  phrase  *<  equity  oasee  "  in  this  section  must  be  confined  to  suits  in  equity 
commenced  prior  to  July,  1848,  and  then  pendin|r  in  the  supreme  court  OiUe  ▼. 
Lyont,  1  Code  Rep.  N.  S.,  257.  The  authority  of  the  supreme  court  to  transfer 
equity  cases  to  the  superior  court  Is  therefore  limited  to  suits  in  equity  commenced 
prior  to  July,  1848,  and  then  pending  in  the  supreme  court.    lb. 

§  48?  Jwrisdiction. — ^The  said  superior  court  shall  have  ju- 
risdiction of  every  suit  so  transferred  to  it,  and  may  exercise 
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the  same  powers  in  respect  to  every  such  suit,  and  any  pro- 
ceedings therein,  as  the  supreme  court  might  have  exercised,  if 
the  suit  had  remained  in  that  court. 

§  49.  Searing  qf  transferred  etdts. — ^It  shall  be  the  special 
duty  of  the  three  justices  to  be  elected  under  the  provisions  oi 
this  title,  and  of  their  successors,  to  devote  their  time  and  labors 
for  the  term  of  two  years  from  the  first  of  May,  one  thousand 
eight  hundred  and  forty-nine,  to  the  heariug  and  determination 
of  the  suits  transferred  from  the  supreme  court ;  and  for  that 
purpose  they,  or  any  two  of  them,  shall  hold  a  general  term  of 
the  said  superior  court,  of  at  least  two  weeks  in  duration,  in 
each  month  of  the  year  except  the  mouth  of  August. 

This  Mciion  [49]  htm  been  repealed,  [Lswb  of  1851,  p.  8J  and  no  section  has 
been  aabetitoted. 

§  50.  Appeal. — ^Appeals  from  the  judgments  of  the  superior 
court  in  such  suits,  may  be  taken  to  the  court  of  appeals,  in  the 
same  manner  as  from  the  judgmento  of  the  superior  court  in 
actions  originally  commenced  therein. 

§  51.  Section  applied. — ^The  provisions  of  section  twenty- 
eight  of  this  act,  shall  apply  to  the  said  superior  court. 


TITLE  VI. 
Cf  the  Cowrie  of  Justices  of  the  Peace.* 

Skction  52.  Repeal  of  existing  provieioni. 

53.  JoriMJietion. 

54.  No  jurisdiction  in  certain  cases. 

55.  Answer  of  title. 

56.  Undertakini;.  < 

57.  Suit  discontinued. 

58.  If  nndertaking  not  given. 

59.  The  same. 

60.  New  action. 

61.  Costs. 

63.    Answer  of  title  to  one,  canse  of  action. 

63.  I>ocketing  judgments. 

64.  Roles. 

§  52.  [45.]  (Amended  1849.)  Repeal  of  existi/M/ provisions. — 
The  provisions  contained  in  sections  two,  three,  and  four,  of 

*The  codifiers  in  reporting  this  title,  observed,  that  it  was  '*  intended  to  make 
•Dch  alterations  only  in  the  justices*  courts*  acts  as  are  rendered  necessary  b^  dis- 
pensing with  the  forms  of  actioUf  by  abolishing  actions  upon  judgment^  and  by  mtro- 
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fbe  artide  of  tbe  reyifled  Btatutes  entitled  "  Of  the  jarisdictioii 
of  jnsticeB'  oourto,"  aa  amended  by  aectiona  one  and  two  of  the 
act  concerning  josticeB'  coorto,  passed  May  14, 1840,  and  the 
proYisions  contained  in  sections  59  to  66  of  the  same  aitide, 
both  indnsiTe,  are  repealed,  and  the  provisicms  of  this  title 
snbstitated  in  place  thereof.  Bat  this  repeal  shall  not  affect 
any  action  heretofore  commenced  in  a  court  of  a  justice  of 
the  peace. 

The  ofhar  lUitatory  pnmM«i»  ralatiag  to  ibcw  eoarto  are  9  R.  8^  394  to  375  ; 
LftWB  of  1846.  eap.  120,  140,  276  ;  Lews  of  1847,  e^p.  329. 

PrerioQi  to  the  eode  it  wae  nsul  io  eammoosee  Heoiiif  out  of  joitieee*  eonrto  to 
feqoife  the  defeedeat  to  anewer  to  ^' «  pUm  •/  trcfpeee  ee  Ike  emtt  /"  bet  when  the 
code  eboliehed  the  "  fivme  of  eetiofM^"  H  became  the  cmtom  to  iene  oatDmooeee 
merely  reqmtiag  tbe  defendant  '*  fe  mugwer  "  withoat  meationing  aay  action  or  pUa, 
The  nipeiior  coart,  ia  WiUimmg  v.  Price,  2  Sand.  S.  C.  R.,  229,  held  that  the  oom- 
none  to  the  marine  and  jnstices^  coarta  k  not  in  ita  form  goyerned  bj  the  |»roTiaioDS 
of  the  code.  The  coart  of  eommoo  piece  for  the  city  and  eoonty  of  New  York,  held 
that  a  aammona  in  a  jneticee'  court  which  did  not  atato  the  natare  of  the  action  the 
defendant  waa  to  answer,  waa  a  nnllity,  and  en  appeal  revecBed  a  jada ment  founded 
on  anch  aammona.  Cooper  t.  ChsmberUim,  2  Code  Rep.,  149;  and  la  aome  caeca 
not  reported.  And  see  EUie  ▼.  Merit,  ib,,  68.  In  a  oobaeqaent  caw,  Aldriek  t. 
WaiiamMon,  not  reported,  the  county  judge  of  Soffolk  county  [Judge  Rote]  re- 
Insed  to  rercrM  on  appeal  a  judgment  of  a  jostioe's  court,  became  the  summons  did 
not  state  the  nature  of  the  action :  and  we  are  informed  that  the  justices'  courts  gen- 
erally refoM  to  be  bound  by  the  deoidou  of  the  New  York  common  plena.  Thia 
point  waa  again  brought  before  the  court  of  common  plena  for  the  city  and  county  of 
New  York,  in  tbe  case  of  Bray  r.  Andrew*  ^  at  the  April  (1852)  general  term, 
present,  lagrabam  and  Woodrun,  JJ^  and  the  opinion  of  the  court  was  delivered  by 
Woodruff,  J.,  confirming  the  decision  in  the  case  of  Cooper  v.  Ckamberlaim^  and 
showing  that  that  case  was  not  in  conflict  with  Williome  t.  Price,  as  was  errone- 
ously intimated  in  the  first  edition  of  theee  notes.  We  nndeistand  the  opinion  in 
Bray  t.  ^adreiee,  iate  appear  in  the  2d  Tolume  of  the  new  series  of  tbe  Code  Re- 
ports. A  summons  stating  a  eaoae  of  action  for  more  than  $  100  it  a  nullity.  Yager 
▼.  Hannah,  6  Hill,  631.  In  justices*  court  all  defects  in  the  process  are  waived  by 
an  appearance  and  answer  without  objection.  Heilner  Y.  Barras,  3  Code  Rep.,  17. 
Harris  ▼.  C^iotn,  10  Sme.  &  M.,  563. 

§  58.  [46.]  (Amended  1849,  1851.)  Jurisdiction. — Jueticee 
of  the  peace  Bball  have  civil  jurisdiction  in  the  following  actions, 
and  no  other : 

1.  An  action  arising  on  contract  for  the  recovery  of  money 
only,  if  the  sum  claimed  do  not  exceed  one  hundred  dollars. 

2.  An  action  for  damages  for  an  injury  to  the  person,  or  to 
real  property,  or  for  taking,  detaining,  or  injuring  personal 
property,  if  the  damages  claimed  do  not  exceed  one  hundred 
dollars. 

dnclng  a  new  system  of  pleading ;"  and  per  Maaon,  J.,  this  title  "  has  retained  the 
mode  proTided  in  the  revised  statntea  for  the  commencement  of  actions,  and  which 
is  by  lummons,  warrant,  or  attachment,  and  which  three  modes  of  commencing 
actions  a§  ouch  under  the  code  constitute  the  only  manner  io  which  actions  can  now 
be  commenced  in  any  of  the  courts  of  this  State.''  Re  Fort  Plain  and  Coopentown 
Plank  Road  Co,,  ex  parte  Raneom,  3  Code  Rep.,  148. 
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3.  An  action  for  a  penalty  not  exceeding  $100. 

4.  An  action  commenced  by  attachment  of  property,  as  now 
provided  by  statnte,  if  the  debt  or  damages  claimed  do  not  ex- 
ceed one  hundred  dollars. 

5.  An  action  upon  a  bond,  conditioned  for  the  payment  of 
money,  not  exceeding  one  hundred  dollars,  though  the  penalty 
exceed  that  sum,  the  judgment  to  be  given  for  the  sum  actu- 
ally due.  Where  the  payments  are  to  be  made  by  installments, 
an  action  maj  be  brought  for  each  installment  as  it  shall  become 
due. 

6.  An  action  upon  a  surety  bond  taken  by  them ;  though 
the  penalty  or  amount  claimed  exceed  one  hundred  dollars. 

7.  An  action  on  a  judgment  rendered  in  a  court  of  a  justice 
of  the  peace,  or  of  a  justice's  or  other  inferior  court  in  a  city 
where  such  action  is  not  prohibited  by  section  71. 

8.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
fendant, where  the  amount  confessed  shall  not  exceed  two  hun- 
dred and  fifty  dollars,  in  the  manner  prescribed  by  article  8, 
title  4,  chapter  2,  and  part  3,  of  the  revised  statutes. 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase,  or 
exchange  of  personal  property,  if  the  damages  claimed  do  not 
exceed  one  hundred  dollars. 

Note  to  $uhd,  1. 

If  the  plaintiff  itate  his  demand  at  mora  than  one  hundred  dollan,  bat  claim 
damages  only  to  one  hundred,  the  justice  has  jarisdiction.  So  the  plaintiff  may  sue 
on  a  demand  ezceediog  one  hundred  dollars*  and  reduce  it  to  the  justice's  jurisdic- 
tian  by  Tolutttary  credits  or  deductions.— Ticff/e  ▼.  JIfiMlon,  (1  John.  Cas.,  25 ;  ]2 
JohosL  R.,  4:25.  Bennttt  v.  lnger$oll,  24  Wend.,  1 13).  The  plainiiff  is  not  obliged, 
when  he  commences  his  suit  to  reduce  his  demand  to  ||I00,  for  that  might  give  the 
defendant,  if  he  has  a  set-off,  an  undue  advantage.  The  parties  may  present  and 
prove  their  demands  as  they  are,  and  if  a  balance  is  found,  exceeding  the  justice's 
jnriadicttun,  the  excess  may  be  remitted,  and  judgment  taken  for  the  residue*  (Jus- 
Uoe's  Manual,  3d  ed.,  13.) 

One  indivisible  contract,  as  a  promissory  note  for  i^l^S,  or  the  sale  at  one  time  of 
several  barrels  of  pot-ashes,  cannot  be  made  ihe  foundation  of  several  suits,  so  as  to 
recover  part  in  one  suit,  and  part  in  another.  Only  one  suit  can  be  brought  «>n  an 
entire  contract  Justice's  Manual,  3d  ed.,  ]3  ;  16  Johns.  R,  121  ;  Smith  v.  JoneWt 
15  ib.,  229.  This  rule,  however,  is  only  applicable  to  hostile  suits  {Cornell  v^  Cook, 
7  Cow.,  310),  for  the  parties  may,  by  consent,  divide  a  large  demand  into  any  number 
of  smallf  r  ones,  and  the  defendaut  may  confess  separate  judgments  for  each. 

A  justice  has  no  jurisdiction  where  the  sum  total  of  the  accounts  of  bothpartleSf 
proved  to  the  satisfaction  of  the  justice,  shall  exceed  four  hundred  dollars.  But  where 
accounts  have  been  settled,  the  balance  is  the  only  subsisting  account ;  and  unless 
this  balance  and  the  subsequent  accounts  exceed  four  hundred  dollars,  the  justice  has 
jurisdiction.     (Code,  Sec.  54,  subd.,  4 ;  2  Cow.,  431.) 

The  superior  court  in  Maguire  v.  Oallagker  (2  Sand.,  S.  C.  R.,402 ;  1  Code  Rep., 
127),  held  that  a  judgment  being  an  express  contract  of  record,  assistant  justices  and 
justices  of  the  peaoe  had  jarisdiction  of  suits  upon  judgments,  they  being  actions 
arising  on  contract ;  but  the  common  pleas  of  tho  city  and  county  of  New-Tork 
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have  refuted  to  meknnwled^  the  aathority  of  the  e«M  of  Maguire  y.  Oallagher^ 
and  have  decided  that  the  7th  labdiTMion  of  this  section  ($€Ct.  53)  coDtroIs  thiosabdi- 
yiaion  (tub.  1),  and  that  a  jostieo's  court  in  the  city  of  New- York  has  no  jurisdiction 
of  an  action  on  a  judgment  of  an  assistant  justice's  court  between  the  same  parties^ 
and  brought  without  leave  of  the  court  first  obtained*  MilU  t.  Witulow,  3  Code 
Rep.  [see  note  to  section  71,  post]. 

Noie  to  aubd,  3. 

The  supreme  court  in  Pkillip9  r.  Sture  (1  Code  Rep.,  56)»  held  that  an  action 
to  recover  money  lost  at  play  is  not  an  action  for  a  penalty. 

JVofe  to  owha.  4.  See  Attachment,  in  this  code,  section  228,  Bennett  v.  Brown. 
(1  Code  Rep.  N.  a,  267.) 

Note  to  oubeL  5.  But  the  plaintiff  cannot  split  one  entire  demand  so  as  to  bring 
it  within  this  provision,  15  Johns.  R.,  229.      16  Johnsi  R,  121—136. 

Note  to  eubd.  7.     See  note  to  subdivision  1. 

Note  to  oubd.  8.  The  code  of  1848  had  no  provision  corresponding  to  that  con- 
tained in  this  subdivision ;  and  it  was  therefore  held  that  a  judgment  taken  by  con- 
fession by  a  justice  of  the  peace  for  a  sum  exceeding  0100,  while  the  code  of  1848 
was  in  force,  was  a  nullity.  Daniele  v.  Hinketon^  5  Pr.  R,  322  :  and  now  a  judg* 
ment  by  confession  for  a  sum  exceeding  $250  would  be  void,  Oriowold  v.  SkMan, 
1  Code  Rep.  N.  S.,  261. 

Note  to  eubd.  9.     All  this  was  added  by  the  amendment  in  1851, 

The  practitioner  must  bear  in  mind  that  no  such  confession  can  be  taken  or  judg- 
ment rendered  thereon,  unless  the  following  requisites  be  complied  with : 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  mbst  be  in  writing,  signed  by  the  defendant,  and  filed  with  the 
justice- 

3.  If  the  judgment  be  confessed  for  a  sum  exceeding  fifty  dollars,  the  confession 
shall  be  accompanied  by  the  affidavits  of  the  defendant  and  the  plaiutiff,  stating  that 
such  defendant  is  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  named  in 
snob  affidavit  over  and  above  all  just  demands  which  be  has  against  him,  and  that 
such  confession  is  not  mado  or  taken  with  a  view  to  defraud  any  oreditur. 

Every  judgment  confessed  without  a  compliance  with  these  provisions  will  be 
void  as  against  all  persons,  except  a  purchaser  in  good  faith  of  any  goods  or  chattela, 
lands  or  tenements,  under  such  judgment,  and  except  the  defendant  making  such 
confession. 

The  persona]  appearance  of  the  plaintiff  before  the  justice  upon  a  confession  is 
not  necessary,  unless  the  judgment  is  for  more  than  ^50 ;  and  the  want  of  such 
appearance  cannot  be  taken  advantage  of  by  the  defendant  If,  however,  the 
judgment  is  for  a  sura  exceeding  $50,  it  would  bis  necessary  that  both  parties  should 
pereonally  appear  before  the  justice,  to  make  the  requisite  affidavit.  (£dw.  Tr.,  3d 
ed.,  118.) 

But  a  creditor  having  a  demand  exceeding  050,  may  take  fK)m  his  debtor  seve- 
ral confessions,  each  for  a  sum  less  than  050,  to  the  full  amount  of  his  claim,  and 
thus  Hvoid  the  neoesKtty  of  making  the  affidavit  required  by  statute.  Cornell  v.  Cook, 
7  Cow.,  310;  2.  R  S.,  342. 

The  confession  most  be  for  a  specified  sum.  A  judgment  entered  for  such  a  sum 
as  A.  B.  should  award  is  bad,  the  confession  being  made  before  the  award  is  declared ; 
for  a  justice  has  no  power  to  enter  a  confession  for  an  uncertain  and  unliquidated 
amount.  But  a  confession  for  the  amount  of  a  note  described  so  as  to  be  capable  of 
beincr  identified,  or  for  a  sum  to  be  ascertained  by  calculation,  would  probably  be  good. 
Nicholle  v.  Hewitt,  4  Johns.  R,  423. 

The  confession  must  also  state,  how  tihe  indebtedness  confessed  arose. 

Form  of  Oonfeeeion — [Title  of  Action.]  i  hereby,  pursuant  to  the  statute, 
confess  judgment  in  this  action  for  dollars,  the  amount  due  the  said  plaintiff 

for  money  borrowed  (or  as  the  case  may  be),  besides  cost  of  suit ;  and  oonsent  that 
the  said  plaintiff  enter  judgment  against  me  accordingly. 


When  judgment  is  confessed  for  a  sum  exceeding  050  it  will  be  void  as  against 
all  persons^  except  the  defendant  and  purchasers  in  good  faith  under  the  judgment, 
unless  the  above  mentioned  affidavit  is  made.    2  R  S.,  342,  ss.  1 15,  116. 

As  the  affidavit  must  expressly  refer  to  the  confession,  the  most  convenient  prac- 
tice is  to  subjoin  or  annex  it  to  the  confession. 
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Form  of  Affidavit' — Town  of  ,  bb.    John  Doe  and 

Richard  Roe,  both  of  [insert  reBidenoea  and  oooupations  of  deponents]  the  parties 
named  in  the  above  [or]  annexed  confession  of  jadgment,  being  respectively  sworn* 
say,  and  each  for  himself  says,  that  the  said  Richard  Roe  is  honestly  and  justly  in- 
debted to  the  said  John  Doe,  in  the  sum  of  dollars  over  and 
above  all  just  demands,  which  the  said  Richard  Roe  has  against  the  said  John  Doe ; 
and  that  said  confession  of  judgment  is  not  made  or  taken  with  a  view  to  defraud  any 
creditor. 

If  there  is  more  than  one  plaintiff  or  defendant,  the  affidavit  should,  in  strict- 
ness, be  made  by  all  of  them. 

Actions  cognizable  before  a  justice  may  be  brought  against  all  town  and  county 
officers,  (2  R.  S.,  325,  a.  6^)  individually  specifying  in  the  process  and  proceedings, 
tfaeir  name  of  office ;  and  such  actions  may  be  commenced  in  the  same  manner  as 
against  individuals.  (2  R.  S^  569.)  Corporations  may  sue  and  be  sued  in  justices' 
courts — Const,  art  viii.,  a.  3,  and  which  also  defines  what  is  meant  by  the  word  cor- 
porations. Laws  of  1847,  p.  646,  s.  45,  amend  the  5th  aubd.  of  s.  4,  tiu  4,  cap.  2, 
part  3  of  the  revised  statutes,  by  striking  out  the  words  "  or  against  corporations," 
and  enact  that — 

Proceas  against  corporations  may  be  issued  aa  in  other  cases,  and  may  be  served 
on  the  presidhig  officer,  secretary,  cashier,  treasurer,  or  any  director  or  trustee  there- 
of, by  whatever  name  such  director  or  trustee  may  be  called ;  and  although  a  justice 
has  no  jurisdiction  of  a  suit  against  a  foreign  corporation,  such  corporation  may  con- 
fer jurisdiction  by  appearing  and  answering  without  objecting  to  the  jurisdiction. 
Paulding  ▼.  Hudson  Manuf.  Co.    3  Code  Rep.  223. 

Counties  and  towns  are  corporations.  An  action  against  a  county  must  be 
brought  against  its  supervisors ;  and  process  must  be  served  upon  the  chairman  or 
clerk  of  the  board.  An  action  against  a  town  must  be  brought  against  it  by  its  name, 
(2  R.  S.,  569,  s.  109);  wbere,  however,  county  and  town  officers  are  aathorized  by 
law  to  sue  by  their  name  of  office,  suits  may  be  brought  by  and  against  such  officers. 
(1  B.  S.,  376.) 

j^  A  justice  has  jurisdiction  of  every  person  found  in  the  county,  whether  a  resident 
or  not.  Every  action,  however,  must  be  brought  before  some  justice  of  the  town 
wherein  either, 

1.  The  plaintifis,  or  one  of  them,  reside;  or 

2.  Where  the  defendants,  or  fine  of  them  reside  ;  or 

3.  Before  some  justice  of  another  town,  in  the  same  county,  next  adjoining  the 
residen<»e  of  the  plaintiff  or  defendant.  (2  R.  S.  325,  s.  9.)  Except  that  where  the 
defendant  has  abeccmded  from  bis  residence,  the  action  may  be  brought  before  a  jna- 
tiee  of  the  town  in  which  such  defendant  or  his  property  may  he,  and 

If  the  plaintiffii  be  all  nou-residents  of  the  county,  or  tne  defendant  be  a  non- 
reaident  of  the  county,  then  such  action  may  bo  brought  before  any  justice  of  the 
town  in  which  such  plaintifis  or  defendants  may  be.    (2  R.  S.,  326,  a.  10.) 

§  54.  [47.]  J^o  Jurisdiction  in  certain  cases. — ^But  no  jus- 
tice of  the  peace  shall  have  cognizance  of  a  civil  action — 

1.  In  which  the  people  of  this  State  are  a  party,  excepting 
for  penalties  not  exceeding  one  hundred  dollars : 

2.  Not  where  the  title  to  real  property  shall  come  in  ques- 
tion, as  provided  by  sections  55  to  62,  both  inclusive  : 

3.  Kor  of  a  civil  action  for  an  assault,  battery,  false  impris- 
onment, libel,  slander,  malicious  prosecution,  criminal  conver- 
sation, or  seduction : 

4.  Nor  of  a  matter  of  account,  where  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  justice, 
shall  exceed  four  hundred  dollars : 
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5.  Nor  of  an  action  against  an  executor  or  administrator  as 
such. 

NotB  to  §uhd,  3. — A  jufttiee  of  the  peace  has  joriadiction  to  try  aa  action  of 
treapaM  on  the  caae  for  wilfally  neglectiog  or  refuiin;  to  iaaae  an  exeoation  on  a 
judgment  recovered  before  the  defendant  aa  a  jattioe  of  the  peace.  Van  VUek  t. 
Burroughi,  6  Barb.  S.  C.  R.,  341. 

Note  to  mbd.  4. — ^Wben  anch  proof  ia  made,  he  ia,  thereupon,  required  to  enter 
a  judgment  of  diacontinuance  againat  the  plaintiff,  widi  coats-  2  R.  S.,  333,  a.  55 ; 
10  Wend.,  559.    See  section  304,  sub.  3  of  this  code. 

The  mattera  of  account  most  be  open  and  unliquidated  (9  Cow.,  413);  thua  if 
the  plaintiff  ahould  prove  a  claim  of  $300,  and  the  defendant  payment  on  acoonnt  of 
$250,  the  ioitice  must  give  jud foment  for  the  balance.  /&  But  if  instead,  the  de- 
fendant  had  prove<f  a  set-off  to  the  amount  of  $250,  the  justice  must  have  dismissed 
the  complaint.    (10  Wend.,  555,  557  ) 

Note  to  eubd.  5. — Executors  and  administrators  may  aue,  byt  cannot  be  sued,  in 
a  jostice*s  court,  and  if  they  sue,  the  defendant  may  plead  a  set-off  if  be  have  one, 
and  if  he  prevail ,  may  have  judgment  af<ainst  soch  plaintiffli  in  their  repreaentative 
character,  which  will  be  evidence  of  a  debt  eatabliahed,  to  be  paid  in  the  oonrae  of 
adminbtratioo.    (2  R.  8.,  333,  s.  57.) 

§  55.  [48.]  Anewer  of  TiUe. — ^In  every  action  brought  in  a 
court  of  a  justice  of  the  peace,  where  the  title  to  real  property 
shall  come  in  question,  the  defendant  may,  either  with  or  with- 
out other  matter  of  defence,  set  forth  in  hi^  answer,  any  matter 
showing  that  such  title  will  come  in  question.  Such  answer 
shall  be  in  writing,  signed  by  the  defendant  or  his  attorney,  and 
delivered  to  the  justice.  The  justice  shall  thereupon  counter- 
sign the  same  and  deliver  it  to  the  plaintiff. 

This  and  the  following  aections  relating  to  this  subject,  are  taken  with  some 
alight  modification  from  2  R.  S.,231,  257,  ss.  59  to  66w 

It  is  presumed,  nothwithstanding  this  provision,  that  upon  the  delivery  of  the 
undertaking  the  action  ahall  be  discontinued.  A  discretion  ia  vested  in  the  justice  to 
decide  whether  the  matter  of  defence  set  forth  in  the  answer  does  in  fact  $how  that 
title  will  come  in  question,  and  that  if  he  is  of  opinion  that  the  answer  tendered 
does  not  show  that  title  will  come  in  question,  he  may  proceed  in  the  action. 

If  such  a  discretion  is  vested  in  th^  justice,  it  becomes  material  to  inquire  when 
it  will  be  considered  that  title  comes  in  question. 

See  Cowen's  treatise  on  justices*  courts,  vol.  1,  pp.  463  to  469,  and  vol.  2,  pp. 
372,  273,  aa  to  when  it  may  be  said  that  title  comes  in  question. 

An  issue  on  a  license  to  do  an  act  on  real  estate  which  would  otherwise  be  a 
treopaas,  does  not  present  for  trial  *'  a  claim  of  title  to  real  property."  Launitx  v. 
Barnum,  4  Sand.  S.  C.  R ,  637.  To  set  up  a  license  to  do  an  act  on  real  estate,  ia  a 
very  different  thing  from  a  claim  of  title.  (See  18  Wend.,  579.) 

In  an  action  of  treapass  for  entering  and  taking  away  rock  and  stone  from  plain- 
ti6fa  land,  where  the  defendant  by  his  answer  admits  the  plaintiff's  title,  and  allegea 
that  he  entered  purauant  to  a  contract  by  which  he  was  to  blast  and  remove  the 
cock  to  enable  the  plaintiff  to  erect  houses  on  the  land,  and  was  to  have  the  rock  aa 
j>art  of  his  compensation,  it  was  held  that  a  claim  of  title  to  real  property  did  not 
arise,  O'Reilly  v.  Daciee,  4  Sand.  S.  C.  R.,  722. 

Where  the  possession  of  wHd  land  is  put  in  issue,  the  title  is  also  in  issue,  becauae 
ihe  plaiiikff  to  ahow  possession  must  prove  his  title.  Jb. 

Title  embraces  the  right  to  the  possession,  and  every  thing  but  the  bare  naked 
poasession,  EhU  v.  Quaekenbooo,  6  Hill,  537. 

Where  a  plaintiff  in  his  complaint  averred  the  ownership  and^poasession  of  a 
piece  of  land,  and  alleged  an  entry  thereon  by  the  defendant,  with  teams  and  plongha, 
jind  the  ploughing  up  and  destroying  the  ahrnbSery,  vinea,  and  treea  growing  thereon, 
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and  tbe  defendant  in  his  answer  alleged,  that  he  entered  and  took  the  vinefl,  &o., 
by  virtue  of  an  agreement  made  between  the  plaintiff  and  the  defendant  for  the  sale 
of  the  premises  l^  the  defendant  to  the  plainiifi|  containing  certain  reservatioos,  &o., 
it  was  held  that  under  this  issue  ihe  title  to  land  oame  in  question.  Powell  t.  Ruii, 
1  Code  Rep.,  N.  8.  172. 

An  answer  setting  up  an  entry  and  claim  to  land  under  an  executor's  contract  for 
sale,  was  held  not  to  constitute  a  claim  of  title.  Dolittle  t.  Eddy,  7  Barb.  S.  C. 
R.,  75. 

§  66.  [49.]  (Amended  1861.)  UnderUz&ing  to  he  gwen. — 
At  the  time  of  answering,  the  defendant  shall  deliver  to  the 
jnstice  a  written  undertaking,  executed  by  at  least  one  suffi- 
cient surety,  and  approved  by  the  justice,  to  the  effect,  that  if 
the  plaintiff  shall,  within  thirty  days  thereafter,  deposit  with 
the  justice  a  summons  and  complaint  in  an  action  mthecotMity 
court  for  the  same  cause,  the  defendant  will,  within  ten  days 
after  such  deposit,  give  an  admission  in  writing  of  the  service 
thereof. 

Where  the  defendant  was  arrested  in  the  action  before  tlie 
justice,  the  undertaking  shall  further  provide,  that  he  will,  at 
all  times,  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action,  and  to  such  as  may  be  is- 
sued to  enforce  the  judgment  therein.  In  case  of  failure  to 
comply  with  the  undertaking,  the  surety  shall  be  liable,  pot  ex- 
ceeding one  hundred  dollars. 

The  amendment  to  this  section  was  the  insertion  of  the  word  "  county ''  for  the 
word  "  supreme." 

Where  a  defendant  omitted,  within  the  prescribed  time,  to  admit  serrice  of  a 
sammons  and  complaint  deposited  by  the  plaintiff  with  a  jnstice  of  the  peace  in  pnr- 
soance  of  this  section,  and  upon  the  plaintiff  bringing  an  action  upon  the  undertak- 
ing of  the  defendant,  deposited  with  the  justice,  the  defendant  moved  in  the  supreme 
court  for  leave  to  admit  service  of  ihe  summona  and  complaint  and  to  stay  piaintiff^a 
proceedings  on  the  undertaking, — held,  that  the  court  had  no  power  to  grant  such 
relief.  There  was  no  action  pending  until  the  service  of  the  summons  (s.  137); 
consequently  the  court  had  no  jurisdiction.  Davis  ▼.  Jonet^  3  Code  Rep.,  63. 
4  Pr.  R.,  340. 

It  seems  that  it  is  not  necessary  for  the  plaintiff  to  give  notice  to  the  defendant 
of  the  deposit  of  the  summons  and  complaint  with  the  justice ;  but  the  defendant  is 
bound  to  ascertain  for  himself  the  fact  of  the  same  having  been  deposited,  at  the  peril 
of  losing  his  right  to  answer.     lb. 

Under  the  code  of  1848,  sec.  49,  which  was  identical  with  sec,  56  of  the  code 
of  1849,  the  question  arose  whether,  in  the  action  commenced  in  the  supreme  court, 
it  was  necessary  or  proper  for  the  plaintiff  to  put  in  a  reply ;  and  it  was  held  that  a 
r^ly  was  necessary.     Royct  v.  Brown,  3  Pr.  R.,  391.    But — 

It  was  subsequently  held  under  the  code  of  1849,  that  the  case  of  Royce  v. 
Brown  was  not  applicable  to  that  code ;  and  now  where  title  is  let  up  in  a  justice's 
court  by  answer,  and  a  new  suit  is  instituted  in  the  county  court  for  the  same  cause, 
a  reply  on  the  |Mirt  of  the  plaintiff  is  not  necessary,  and  if  pnt  in  will  be  struck  oot 
on  motion,  McNamara  v.  Bitely,  3  Code  Rep.,  42.    4  Pr.  R.,  44. 

The  reason  aaeigned  for  the  decision,  was  the  different  rnles  of  pleading  which 
prevailed  under  the  codes  of  1848  and  1H49 ;  as  under  the  code  of  1849  a  reply  in  a 
justice's  court  was  not  necessary  in  any  case.    Now  no  reply  is  necessary. 

Jt  seenw,  that  Ihe  summons  or  complaint,  or  both,  in  snch  a  suit,  should  allnde  to 
the  sait  before  the  justice  by  some  appropriate  averment,    lb. 


** 
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tre  retted  in  the  cbaneellor.  These  powen  eannot  be  taken  from  bim  by  any  aet 
of  the  le^^islatQre.  When  the  office  of  chaooellor  was  aboliahed  hie  power  of  chan- 
cellor reverted  to  the  people,  and  conld  only  be  vested  in  any  other  body  by  the 
eoDstitation.  The  oonstitation  vested  these  poweri  in  the  sopreme  courts  and  except 
in  the  case  of  the  county  conrts  the  supreme  court  is  the  sole  depositee  of,  and  can 
alone  exercisCi  the  equitable  jurisdiction  of  a  court  of  chancery  in  this  Stete. 

§  84.  [40.]  (Amended  1849.)  Common  pleas  to  review  cer- 
tain jitdgmente, — ^The  court  of  common  pleas  for  the  city  and 
county  of  New  York,  shall  also  have  power  to  review  the  judg- 
ments of  the  marine  court  of  the  city  of  New  York,  and  of  the 
justices'  courts  in  that  city. 

To  set  aside  a  judgment  of  the  marine  or  justice's  court  where  the  defendant  has 
iailed  te  appear,  an  appeal  must  be  broufrht^  and  the  application  for  relief  made  upon 
the  justioe's  return  and  affidaviU.  The  cooirt  of  common  pleas  has  no  jnrisdietioa  to 
entertain  a  motion  for  relief  in  each  cases  until  the  judgment  is  before  it  on  appeal. 
DwkmU  4'  Cornell^  1  Code  Rep.  N.  S.,  S288. 

And  see  section  437  and  note. 

§  35.  [41.]  Terms. — ^The  superior  court  of  the  city  of  New 
York,  and  the  court  of  common  pleas  for  the  city  and  county 
of  New  York,  shall,  within  twenty  days,  appoint  general  and 
special  terms  of  those  courts,  respectively,  and  prescribe  the 
duration  thereof;  and  they  may,  from  time  to  time,  respective- 
ly alter  such  appointments  ;  and  hereafter  no  fee  shall  be  paid 
for  any  service  of  a  judge  of  either  of  those  courts. 

§  36.  [42.]  By  whom  held. — A  general  term  shall  be  held 
by  at  least  two  of  the  judges  of  those  courts  respectively,  and  a 
special  term  by  a  single  judge. 

§  37.  [43.]  Judgments^  where  given. — Judgments  upon  ap- 
peal shall  be  given  at  the  general  term ;  all  others,  at  the  spe- 
cial term. 

The  application  for  judgment  on  a  default  for  not  answering,  must  be  made  at 
special  term.  It  cannot  be  enteitained  at  general  term.  jRyon  ▼.  M^Cannelt,  1 
Sand.  S.  C.  R.,  709 ;  1  Code  Rep.,  93  ;  and  see  note  to  seoUon  346. 

§  38.  [44.]  Judgm^entj  how  jpronomvced. — ^The  concurrence 
of  two  judges  shall  be  necessary  to  pronounce  a  judgment  at 
the  general  term.  If  two  do  not  concur,  the  appeal  shall  be 
reheard. 

§  89.  Crier. — A  crier  shall  be  appointed  by  the  superior 
court  of  the  city  of  New  York,  and  by  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  respectively,  to  hold 
his  office  during  the  pleasure  of  the  court.    He  shall  receive  a 
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Balary  to  be  fixed  by  the  Bnpervisors  of  the  city  and  county  of 
New  York,  and  paid  out  of  the  county  treasury. 

§  40.  Superior  Court. — The  superior  court  of  the  city  of  New 
York  shall,  from  the  first  day  of  May,  one  thousand  eight 
hundred  and  forty-nine,  consist  of  six  justices. 

Thif  fection  and  those  which  follow  it  to  lectioo  50  ioclosive,  are  taken  from  an 
act  paased  24th  March,  1849|  aa  amended  by  ao  act  paaaed  lOtb  April,  1849.  (Law* 
of  1849,  pp.  168, 487.) 

§  41.  Justices  to  he  elected. — ^Three  justices  of  such  superior 
court,  in  addition  to  the  justices  now  holding  office,  shall  be 
elected  by  the  electors  of  the  city  and  county  of  New  York,  at 
the  annual  charter  election  to  be  held  in  that  city  on  the  second 
Tuesday  of  April,  one  thousand  eight  hundred  and  forty-nine. 

§  42.  How  voted  for. — Such  justices  shall  be  voted  for  to- 
gether on  one  ballot,  which  shall  be  distinct  from  any  other 
baUot  at  the  same  election,  and  deposited  in  a  separate  box, 
marked  ^^  Buperior  court.''  The  votes  shall  be  canvassed  and 
certified  in  the  same  manner  as  votes  for  the  recorder  of  the 
city  of  New  York,  and  a  certificate  thereof  shall  be  filed  with 
the  secretary  of  state. 

§  43.  How  classified. — ^The  justices  so  elected  shall,  imme- 
diately after  the  votes  are  canvassed,  be  classified  by  lot,  to  be 
publicly  drawn  by  the  register  and  clerk  of  the  city  and  county 
of  New  York,  in  the  presence  of  the  mayor  or  recorder  of  the 
city  of  New  York,  and  the  certificate  of  such  drawing  and 
classification  shall  be  signed  by  such  register  and  clerk  and  by 
the  attending  mayor  or  recorder,  and  filed  in  the  offices  of  the 
register  and  clerk.  The  classes  shall  be  numbered  first,  second, 
and  third,  according  to  the  term  of  service  of  each ;  the  first 
class  being  that  which  has  the  shortest  time  to  serve.  The  term 
of  offices  of  each  of  such  justices  shall  commence  on  the  first 
day  of  May,  one  thousand  eight  hundred  and  forty-nine ;  and 
the  term  of  the  justice  of  the  first  class  shall  expire  on  the  thirty- 
first  day  of  December,  one  thousand  eight  hundred  and  fifty- 
one  ;  of  the  justice  of  the  second  class,  on  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  fiftythree ;  and  of 
the  justice  of  the  third  class,  on  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  fifty-five.  • 

§  44.  Vaca/ndes^  how  filled. — After  the  expiration  of  the 
terms  of  office  under  such  classification,  the  term  of  office  of  all 
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the  jastices  of  the  superior  court  of  the  city  of  New  York  shall 
be  six  years ;  and  any  vacancy  occurring  in  the  offices  created 
by  this  title,  shall  be  filled  in  the  manner  prescribed  for  filling 
vacancies  in  the  offices  of  the  present  justices. 

§  45.  xTuAgei  eatariesy  <&c. — ^The  justices  elected  pursuant  to 
this  tide,  subject  to  the  provisions  contained  ia  section  forty- 
nine,  shall  have  the  same  powers  and  perform  the  same  duties^ 
in  all  respects,  as  the  present  justices  of  such  superior  coutt, 
and  shall  teeeive  the  same  salaries  payable  in  like  manner. 

The  powen  of  these  jadgee  are  e«-ezteBeiT«  witli  thai  of  the  other  jodfee  of  thb 
coort.    Hi^  T.  Bennett,  S  Code  Rep.,  139. 
See  Lawi  of  1852,  cap^  44,  p.  39. 

§  46.  Terms, — A  general  term  of  the  superior  court  may  be 
held  by  any  two  of  the  six  justices  thereof,  and  a  special  term 
by  any  one  of  them ;  and  general  and  special  terms,  one  or 
more  of  them,  may  be  held  at  the  same  time. 

**  In  the  general  and  apeeial  temie  the  oalendan  are  ealJed  throngh  at  every  tem, 
and  ihia  baa  been  the  case  from  the  time  the  special  term  was  provided  by  Uw. 
The  general  term  calendar  haa  gradually  diminisbed  since  January,  1851,  although 
the  nnmber  of  trials  at  the  special  and  trial  terms  haa  been  nearly  donUe  that  diiriog 
any  preTioas  period.*' — Preface  to  4  Sand.  S.  C,  R, 

§  47.  Certain  euits  may  he  transferred. — All  civil  suits  at 
issue  at  the  time  of  the  passage  of  this  act,  that  from  and  after 
the  first  of  May,  1849,  shall  be  placed  upon  the  calendar  of  the 
supreme  court,  at  any  general  or  special  term  thereof  to  be 
held  in  the  city  of  New  York,  and  which  shall  be  in  readiness 
for  hearing  on  questions  of  law  only,  or  are  equity  cases,  may 
by  an  order  of  that  court,  or  of  the  judge  holding  such  special 
term,  be  transferred  to  the  said  superior  court  of  the  city  of 
New  York,  and  to  be  heard  at  the  general  terms  thereof. 

In  pnrsnanoe  of  this  provision  454,  causes  were  transferred  from  the  supreme 
court  to  the  superior  court.  A  large  proportion  of  these  suits  had  been  commenced 
and  were  pending  in  the  Iste  court  of  chancery  on  the  first  Monday  of  July,  1847, 
when  the  constitution  went  into  effect,  and  abolished  that  court.  This  section  was 
amended  by  an  act  passed  16th  January,  1851  (Laws  of  1651,  p.  8) ;  the  amend- 
ment consisted  in  striking  out  at  the  end  of  this  section  the  words  ''  hereinafter  [in 
the  laat  mentioned  act  called  "  hereinbefore  *']  provided  fw^* 

The  pbraae  **  equity  oases'*  in  this  section  must  be  confined  to  suits  in  equity 
commeuoed  prior  to  July,  1848,  and  then  pending  in  the  supreme  court  OiUe  ▼. 
LyonOf  1  Code  Rep.  N.  S.,  257.  The  authority  of  the  supreme  court  to  transfer 
equity  cases  to  the  superior  court  is  therefore  limited  to  suits  in  equity  commenced 
prior  to  July,  1848,  and  then  pending  in  the  supreme  court.    Jb. 

§  487  Jurisdiction. — ^The  said  superior  court  shall  have  ju- 
risdiction of  every  suit  so  transferred  to  it,  and  may  exercise 
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the  same  powers  in  respect  to  everj  such  suit,  and  any  pro- 
ceedings therein,  as  the  supreme  court  might  have  exercised,  if 
the  suit  had  remained  in  that  court. 

§  49.  Htaring  cf  tranrferred  suits. — ^It  shall  be  the  special 
duty  of  the  three  justices  to  be  elected  under  the  provisions  oi 
this  tide,  and  of  their  successors,  to  devote  their  time  and  labors 
for  the  term  of  two  years  from  the  first  of  May,  one  thousand 
eight  hundred  and  forty-nine,  to  the  hearing  and  determination 
of  the  suits  transferred  from  the  supreme  court ;  and  for  that 
purpose  they,  or  any  two  of  them,  shall  hold  a  general  term  of 
the  said  superior  court,  of  at  least  two  weeks  in  duration,  in 
each  month  of  the  year  except  the  month  of  August. 

Th»  MctioD  [49]  has  been  repealed,  [Lawi  of  1851,  p.  8,]  and  no  section  haa 
been  aubititnted. 

§  50.  Appeal. — Appeals  from  the  judgments  of  the  superior 
court  in  such  suits,  may  be  taken  to  the  court  of  appeals,  in  the 
same  manner  as  from  the  judgmtots  of  the  superior  court  in 
actions  originally  commenced  therein. 

§  51.  Section  appUed. — ^The  provisions  of  section  twenty- 
eight  of  this  act,  shall  apply  to  the  said  superior  court. 


TITLE  VI. 
Of  the  Comis  of  Justices  of  the  Peace.* 

Section  53.  Repeal  of  existing  proTinooa. 

53.  Jorisdiotton. 

54.  Ko  jurisdiction  in  oertaln  cases. 

55.  Answer  of  title. 

56.  Undertakin/;. 

57.  Snit  discontinned. 

58.  If  nndeitaking  not  gtTen. 

59.  The  same. 

60.  New  action. 

61.  Costs. 

69.    Answer  of  title  to  one,  canse  of  action. 

63.  Docketing  jodgmenta. 

64.  Rnles. 

§  52.  [45.]  (Amended  1849.)  Repeal  of  existing  provisions. — 
The  provisions  contained  in  sections  two,  three,  and  four,  of 

*  The  codifiers  in  reporting  this  title,  observed,  that  it  was  '*  intended  to  make 
■noh  alterations  only  in  the  justices*  courts*  acts  as  are  rendered  necessary  hj  dis- 
pensing with  the  forms  of  action,  by  abolishing  actions  upon  judgmenti^  and  by  intro- 
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tbe  article  of  the  reviBed  statutes  entitled  '^  Of  the  jarisdiction 
of  justices'  courts,"  as  amended  by  sections  one  and  two  of  the 
act  concerning  justices'  courts,  passed  May  14, 1840,  and  the 
provisions  contained  in  sections  59  to  66  of  the  same  article, 
both  indusiye,  are  repealed,  and  the  provisions  of  this  title 
substituted  in  place  thereof.  But  this  repeal  shall  not  affect 
any  action  heretofore  commenced  in  a  court  of  a  justice  of 
the  peace. 

The  other  itatatory  proTisioiii  relating  to  these  eonrto  are  S  R.  8.,  894  to  375  ; 
Laws  of  1846,  cap.  120,  140,  276  ;  Laws  of  1847,  cap.  329. 

PreYions  to  the  code  it  was  nsaal  in  saramonses  issuing  out  of  jastices*  courts  to 
require  the  defendant  to  answer  to  *'  a  plea  of  tretpast  on  the  case  /"  bat  when  the 
code  abolished  the  **  forms  of  actions^"  it  became  the  custom  to  issue  sutamonsee 
merely  requiring  the  defendant  *'  to  answer  "  without  mentioning  any  action  or  plea» 
The  superior  court,  in  Willianu  y.  Price ,  2  Sand.  S.  G.  R.,  229,  held  that  the  sum- 
mons in  the  marine  and  justices^  courts  is  not  in  its  form  goyemed  by  the  provisions 
of  the  code.  The  court  of  common  pleas  for  the  city  and  county  of  New  York,  held 
that  a  summons  in  a  justices'  court  which  did  not  state  the  nature  of  tbe  action  the 
defendant  was  to  answer,  was  a  nullity,  and  on  appeal  reversed  a  judgment  founded 
on  such  summons.  Cooper  t.  Chamberlain^  2  Code  Rep.,  142,  and  m  some  cases 
not  reported.  And  see  Elite  t.  Meril^  ib,f  68.  In  a  subsequent  case,  Aldrieh  v. 
WilliamMott^  not  reported,  the  county  judge  of  Suffolk  county  [Judge  Rose]  re- 
fused to  reverse  on  appeal  a  judgment  of  a  justice's  court,  because  the  summons  did 
not  state  the  nature  of  the  action :  and  we  are  informed  that  the  justices'  courts  gen- 
erally refuse  to  be  bound  by  the  decision  of  the  New  York  common  pleas.  This 
point  was  again  brooght  before  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  in  the  case  of  Bray  v.  Andrews  ^  at  tbe  April  (1852)  general  term, 
Mesent,  Ingraham  and  Woodruff,  JJ.,  and  the  opinion  of  the  court  was  delivered  by 
Woodruff,  J.,  eonfirming  the  decision  in  the  case  of  Cooper  v.  Chamberlain^  and 
showing  that  that  case  was  not  in  conflict  with  Williame  v.  Price,  as  was  errone- 
ously intimated  in  the  first  edition  of  these  notes.  We  understand  the  opinion  in 
Bray  ▼.  Andrewe,  is  to  appear  in  the  2d  volume  of  the  new  series  of  the  Code  Re- 
ports. A  summons  stating  a  cause  of  action  for  more  than  1(1 00  is  a  nullity.  Yager 
T.  Hannah,  6  Hill,  631.  In  justices*  court  all  defects  in  the  process  are  waived  by 
an  appearance  and  answer  without  objection.  Heilner  v.  Barras,  3  Code  Rep.,  17.. 
Harris  v.  Owin,  10  Sroe.  &  M.,  563. 

§  58.  [4:6.]  (Amended  1849,  1851.)  Jurisdiction. — Jiietice& 
of  the  peace  sball  have  civil  jurisdiction  in  tbe  following  actions, 
and  no  other : 

1.  An  action  arising  on  contract  for  the  recovery  of  money 
only,  if  the  sum  claimed  do  not  exceed  one  hundred  dollars. 

2.  An  action  for  damages  for  an  injury  to  the  person,  or  to 
real  property,  or  for  taking,  detaining,  or  injuring  personal 
property,  if  the  damages  claimed  do  not  exceed  one  hundred 
dollars. 

dueing  a  new  system  of  pleading ;"  and  per  Mason,  J.,  this  title  "  has  retained  the 
mode  provided  in  the  revised  statutes  for  the  commencement  of  actions,  and  which 
IS  by  summons,  warrant,  or  attachment,  and  which  three  modes  of  commeochig 
actions  as  such  under  the  code  constitute  the  only  manner  in  which  actions  can  now 
be  commenced  in  any  of  the  courts  of  this  State.*'  Re  Fori  Plain  and  Cooperstowm 
Plank  Hoad  Co.,  ex  parte  Ransom,  3  Code  Bep.,  148. 
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3.  An  action  for  a  penalty  not  exceeding  $100. 

4.  An  action  commenced  by  attachment  of  property,  as  now 
provided  by  statnte,  if  the  debt  or  damages  claimed  do  not  ex- 
ceed one  hundred  dollars. 

5.  An  action  upon  a  bond,  conditioned  for  the  payment  of 
money,  not  exceeding  one  hundred  dollars,  though  the  penalty 
exceed  that  sum,  the  judgment  to  be  given  for  the  sum  actu- 
ally due.  Where  the  payments  are  to  be  made  by  installments, 
an  action  maj  be  brought  for  each  installment  as  it  shall  become 
due. 

6.  An  action  upon  a  surety  bond  taken  by  them ;  though 
the  penalty  or  amount  claimed  exceed  one  hundred  dollars. 

7.  An  action  on  a  judgment  rendered  in  a  court  of  a  justice 
of  the  peace,  or  of  a  justice's  or  other  inferior  court  in  a  city 
where  such  action  is  not  prohibited  by  section  71. 

8.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
fendant, where  the  amount  confessed  shall  not  exceed  two  hun- 
dred and  fifty  dollars,  in  the  manner  prescribed  by  article  8, 
title  4,  chapter  2,  and  part  3,  of  the  revised  statutes. 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase,  or 
exchange  of  personal  property,  if  the  damages  claimed  do  not 
exceed  one  hundred  dollars. 

J^ote  to  9ubd,  1. 

ir  the  plaiDtiff  state  his  demand  at  more  than  one  hundred  dollars,  bat  claim 
damages  only  to  one  hundred,  the  justice  has  jarisdiciion.  So  the  plaintiff  may  aue 
on  a  demand  ezceediofif  one  hundred  dollara.  and  reduce  it  to  the  justioe^s  jurisdio- 
tian  by  ▼oluntary  credits  or  deductions.— Tif(//«  ▼.  Afatfoff,  (1  John.  Cas.,  25 ;  12 
Johns.  EL,  425.  Bennett  ▼.  IngereoU,  34  Wend.,  1 13).  The  plaintiff  is  not  obliged, 
when  be  commences  his  suit  to  reduce  his  demand  to  KlOO,  for  that  might  give  the 
defendant,  if  he  has  a  set-off,  an  undue  advantage.  The  parties  may  present  and 
prove  their  demands  as  they  are,  and  if  a  balance  is  found,  exceeding  the  justice ^s 
joriedictiun,  the  excess  may  be  remitted,  and  judgment  taken  for  the  residue.  (Jos- 
Uoe's  Manual,  3d  ed.,  13.) 

OneiodiTisible  contract,  as  a  promissory  note  for  0125,  or  the  sale  at  one  time  of 
aaveral  barrels  of  pot-ashes,  cannot  be  made  the  foundation  of  several  suits,  so  as  to 
recover  part  in  one  suit,  and  part  in  another.  Only  one  suit  csn  be  brought  on  an 
entire  contract  Justice's  Manual,  3d  ed.,  13 ;  16  Johns.  R.,  121  ;  Smith  v.  Jonee, 
15  ib.,  329.  This  rule,  however,  is  only  applicable  to  hostile  suits  {Cornell  v<  Cook, 
7  Cow.,  310),  for  the  parties  may,  by  consent,  divide  a  large  demand  into  any  number 
of  smalltrr  ones,  and  the  defendant  may  confess  separate  judgments  for  each. 

A  justice  has  no  jurisdiction  where  the  sum  total  of  the  accounts  of  bothpartiea, 
proved  to  the  satisfaction  of  the  justice,  shall  exceed  four  hundred  dollam.  But  where 
accounts  have  been  settled,  the  balance  is  the  only  subsisting  account ;  and  unless 
this  balance  and  the  subsequent  accounts  exoeed  four  handred  dollars,  the  justice  has 
jurisdiction.     (Code,  Sec.  54,  sobd.,  4  ;  3  Ck>w.,431.) 

The  superior  court  in  Maguire  v.  Gallagher  (2  Sand.,  S.  C.  R.,402 ;  1  Code  Rep., 
127),  held  that  a  judgment  being  an  express  contract  of  record,  assistant  justices  and 
justices  of  the  peaoe  had  jurisdiction  of  suits  upon  judgments,  they  being  actions 
arising  on  contract ;  but  the  common  pleas  of  the  city  and  county  of  New- York 
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on  this  point.  Smith  or  Swift  t.  Falconer,  1  Godo  Rep.,  130 ;  3  Sand.  8. 0.  R.,  640 ; 
IluseoU  V.  Miller,  1  Code  Rep.,  133.  Everitt  ▼.  Litk,  ib,  71.  The  plaintiflfcannot 
take  jad|^ent  for  more  than  the  amount  mentioned  in  the  ■ummone.  Partridge  ▼. 
Oould,  1  Code  Rep.^  85;  and  3  Sand.  S.  C.  R.,337,iub.  noni.  Partridge  v.  Thayer. 
The  court  of  common  pleas  for  the  city  and  county  of  New  York,  held  ihat  where 
in  a  justice's  court  a  defendant  appears  and  pats  in  an  answer,  the  provisions  of  sec- 
tion 168  apply,  and  therefore  where  a  defendant  appeared  and  pat  in  an  answer  of 
payment  and  set-off,  held,  that  the  plaintiff's  demand  was  thereby  admitted,  and  did 
not  require  to  be  proved.  Young  v.  Moore,  3  Code  Rep.,  343.  See  note  to  rule  3 
of  this  section.     DeCourey  v.  Soalding,  3  Code  Rep.,  16. 

Note  to  rule  11. — The  amendment  to  this  rule  is  the  omission,  at  the  end,  of  these 
words:  "  be  fixed  by  the  court;  but  no  ameudment  shall  be  allowed  after  a  witness 
is  sworn  on  a  trial,  when  an  adjonrnment  thereby  will  be  made  necessary.'*  Jus- 
tices* courts  possess  the  same  power  as  to  amendments  as  ooorts  of  record.  Pulton 
T.  Heaton,  1  Barb,  S.  C.  R.,  553,  and  see  section  173  of  this  code. 

Note  to  rule  13. — An  attorney  at  law  may  issue  an  execution  to  enforce  the  col- 
lection of  a  judgment  rendered  by  a  justice  of  the  peace,  in  cases  where  a  transcript 
has  been  filed  and  judgment  docketed  in  the  coanty  clerk's  office.    Simkine  v.  Page, 
1  Code  Rep.,  107. 
^  Note  to  rule  14. — See  section  65  of  this  code,  and  note. 

Note  to  rule  15. — See  note  to  rule  3  of  this  section.  The  section  corresponds  to 
section  57  in  the  code  of  1848.  That  section  was  decided  not  to  extend  to  the  effeot 
and  operation  of  pleadings,  and  not  to  make  sections  143  and  148  (as.  IS  I,  137)  ap- 
plicable to  pleadings  in  justioe's  courts.  Cornell  v.  Smith,  3  Sand.,  S.  C.  R.,  390. 
but  section  168  has  been  held  to  apply  to  pleadini^s  in  justices'  coorts.  See  note  to 
section  168  of  this  code.  Prior  to  the  code  going  into  effect,  a  plea  of  puts  darrein 
continuance  was  held,  the  only  means  the  defendant  had  of  introdncing  matters  of 
defence  arising  after  the  issue  joined  and  before  the  trial.  Reeeequie  v.  Sroiensen, 
4  Barb.,  S.  C.  R.,  541 ;  and  where  a  defendant  tendered  such  a  plea  and  it  was  re- 
fused, and  he  appeared  on  the  trial  and  examined  witnesses,  it  was  held  on  appeal  that 
he  had  not  thereby  waived  his  right  to  such  plea.  lb.  It  is  presumed  that  where 
such  a  plea  would  have  been  proper,  an  amendment  of  the  answer  already  made  will 
be  allowed.    See  Houghton  ▼.  Skinner,  5  Pr.  R.,  430. 

Whenever  a  judgment  is  rendered  by  a  jnntice  against  any  party  (unless  where  it 
is  otherwise  expressly  provided),  it  must  be  with  costs  of  the  suit ;  but  the  whole 
amount  of  all  the  items  of  such  costs  are  not,  in  any  case,  to  exceed  five  dollars. 
The  costs  of  a  commission  to  examine  foreign  witnesses  may  be  taxed  in  the  judg- 
ment, although  the  same  exceed  the  sum  of  Are  dollars.    (Law%  1841,  p.  113.) 


TITLE  VII. 
Of  Justices  and  other  Inferior  Courts  in  Cities,^ 

Cbaptbb      I.  Marine  court  in  New-York  city. 

II.  Justices*  coorts  in  New-Tork  city. 

III.  Jnstices'  courts  of  cities. 

IV.  General  provisions. 

Chapter  I. 

Ma/rine  Court  of  New  York  City. 
§  65.  [58.]  (Amended  1849.)    Jurisdiction, — ^The  marine 

*  "  Both  parties  have  argued  this  point  on  the  supposition  that  the  provision  of  the 
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court  of  the  city  of  New  York  shall  have  jurisdiction  in  the 
following  cases,  and  no  other : 

1.  In  actions  similar  to  those  in  which  conrts  of  justices  of 
the  peace  have  jurisdiction,  as  provided  by  sections  53  and  54. 

2.  In  an  action  upon  the  charter  or  a  by-law  of  the  corpo- 
ration of  the  city  of  New  York,  where  the  penalty  or  forfeiture 
shall  exceed  twenty-five  dollars,  and  not  exceed  one  hundred 
dollars. 

3.  In  an  action  between  a  person  belonging  to  a  vessel  in 
the  merchant  service,  and  the  owner,  master,  or  commander 
thereof,  demanding  compensation  for  the  performance,  or 
damages  for  the  violation,  of  a  contract  for  services  on  board 
such  vessel,  daring  a  voyage  performed,  in  whole  or  in  part,  or 
intended  to  be  performed,  by  such  vessel,  though  the  sum  de- 
manded exceed  one  hundred  dollars. 

4.  In  an  action  by  or  against  any  person  belonging  to  or  on 
board  of  a  vessel  in  the  merchant  service,  for  an  assault  and 
battery  or  false  imprisonment  committed  on  board  such  vessel, 
upon  the  high  seas,  or  in  a  place  without  the  United  States,  of 
which  the  ordinary  courts  of  law  of  this  State  have  jurisdiction, 
though  the  damages  demanded  exceed  one  hundred  dollars. 
Sut  nothing  in  this  or  the  last  preceding  subdivision  of  this 
section,  shall  give  the  court  power  to  proceed  in  any  of  the 
cases  therein  referred  to,  as  a  court  of  admiralty  or  maritime 
jurisdiction. 

By  laws  of  1852,  cap.  389,  p.  647,  provision  ia  made  (sa.  1,  2,  3,  4,  5)  for  the 
election  of  three  juslioea  of  thii  court,  the  clamifioation  of  soch  jastices  and  their 
'  terma  of  office,  the  appointment  of  a  clerk,  and  the  compenaatioo  of  aach  juaticea  and 
clerk.  Seciion  6  providea  that "  the  worda  twenty-five  dollara*'  first  occurring  in  the 
134th  aection  of  the  act  entitled  **  an  act  to  reduce  aeveral  lawa  relating  particalarly 
to  the  city  of  New  York  into  one  act,''  paaaed  April  9,  1813,  ia  ao  amended  aa  to 
read  "  fifty  dollars." 

And  by  Section  8  the  court  may  iaane  commiasiona  to  take  teatimony  of  witnesses 
residing  out  of  the  city  and  county  of  New  York  and  to  be  read  on  the  trial  of  actions 
^lending  in  said  court,  in  the  same  manner  as  justices  of  the  peace  now  by  law  are 
authorized  to  do,  which  power  ia  extended  so  as  to  authorize  commissions  to  iisue  out 
of  the  State. 

And  by  Section  9.  In  all  cases  in  which  the  juripdiction  of  the  marine  coiirt  is 
now  limited,  so  that  there  can  be  no  recovery  therein  for  a  larger  amount  than  $100, 
the  jurisdiction  is  extended  so  that  in  such  actions  the  recovery  of  either  party  may 
hereafter  be  to  the  amount  of  9^50  with  the  costs  as  now  allowed  by  law  in  said 
court ;  and  in  addition  thereto  in  cases  of  default  where  the  defendant  does  not  appear 

revised  statutes  relating  to  justices'  conrts  apply  to  this  city.  By  a  section  at  the  end 
of  that  title,  it  is  expressly  provided  that  that  title  shall  not  apply  to  the  conrts  in 
New  York.  The  laws  goveruinK  these  courts  will  be  found  in  the  Sd  revised  laws  of 
1813.".    Jaekton  v.  Wheedon,  3  Code  Rep.,  186. 
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when  Buch  reoovery  shall  exceed  9100,  the  snin  of  1(5 ;  and  in  all  aach  caaea  where 
an  issue  shall  be  joined,  and  a  trial  had,  the  sam  of  |^10. 

And  by  Section  11.  If  in  any  suit  in  soch  oourt,  the  plaintiff  makee  oath  that  be 
or  she  oannoti  for  the  want  of  some  material  evidence  or  witneas,  safely  proceed  to 
trial,  the  court  may  in  its  discretion  and  upon  aach  terms  as  may  be  deemed  proper, 
postpone  the  trial  for  soch  reasonable  time  not  exceeding  three  calendar  months  aa 
will  enable  the  plaintiff  to  procure  such  evidence  or  witness. 

Id  a  case  arising  under  the  code  of  1848,  the  plwntifla  suing  in  this  oourt  were 
ordered  to  furnish  the  defendant  with  a  bill  of  particulars,  and  on  the  plaintifls  failing 
to  furnish  such  bill,  the  court  entered  a  judgment  of  non  pro*.  On  appeal  to  the 
superior  court  the  judj^ment  was  reversed,  the  court  holding  that  ainoe  the  code  took 
effect  there  was  no  longer  any  provision  or  practice  requiring  a  bill  of  particulars  to 
be  given.  Section  136  (now  158)  was  not  applicable  to  the  complaint  below.  There 
was  no  allegation  nor  any  reasonable  inference  that  the  plaintiff's  demand  consisted 
of  more  than  20  items.  It  is  clear  the  court  had  not  power  to  non  pro*,  the  plaintiff, 
for  refusing  to  deliver  a  bill  of  particulars.  Winslow  v.  Kiertki,  2  Sand.  S.  C.  R., 
304 ;  3  Code  Rep.,  201 ;  and  see  subdivision  14  of  aeotion  64. 

Where  a  non-resident  was  sued  by  a  long  summons,  and  appeared  on  the  return 
day  and  answered,  consented  to  an  adjournment,  appeared  at  the  adjournment,  and 
then  objected  to  the  jurisdiction  of  the  court,  it  was  held  that  the  objection  came  too 
late,  and  that  it  might  well  be  inferred  from  the  defendant's  acta,  that  he  had  agreed 
to  enter  an  action  without  process.    Robinson  v.  West,  1  Sand.  8.  C.  R.,  19. 

On  an  appeal  from  this  court  it  was  objected  that  the  judgment  was  not  actually 
entered  within  four  days  of  the  hearing,  the  court  said: — We  do  not  thina  the  objec- 
tion that  the  judgment  was  not  acioally  entered  until  after  four  days,  a  sufficient 
ground  of  reversal.  The  statute  requiring  justices  to  enter  judgment  in  their  dock- 
ets within  four  days,  does  not  apply  to  the  marine  oourt  The  judgment  was  pro- 
nounced within  the  period  limited  by  the  act ;  and,  although  it  may  be  ti-ue  that  the 
time  for  appealing  would  not  begin  to  run  until  the  judgment  was  actually  rendered, 
we  think  the  statute  was  sufficiently  complied  with,  Cohen  v.  Cost,  3  Code  Rep^,  23. 

To  set  aside  judgment  in  the  marine  or  justice's  courts,  where  the  defendant  has 
fiiiled  to  appear,  an  appeal  must  be  brought,  and  the  application  for  relief  made  upon 
the  justices*  return  and  affidavits.  The  oourt  of  common  pleas  has  no  jurisdiction  to 
entertain  a  motion  for  relief  in  such  cases,  until  the  judgment  is  before  it  upon  appeal, 
Donnell  v.  Cornell,  1  Code  Rep.,  N.  S.,  288. 

In  Bryan  v.  Sullivan  (not  reported)  the  superior  court  held  that  the  provisions  of 
the  revised  statutes  as  to  jusiices'  courts,  do  not  apply  to  the  marine  court.  A  party 
claiming  a  jury  trial  in  that  court,  must  demand  a  jury  on  the  day  on  which  issue  ia 
joined,  and  before  an  adjournment.  The  subsequent  amendment  of  the  pleadings 
did  not  alter  the  rjghts  of  the  parties  in  this  respect.  And  nee  Jackson  v.  Wheedon, 
3  Code  Rep.,  186. 

Chaptee  II. 

Justices*  Courts  in  N&m  York  City. 

%  66.  [59.]  (Amended  1849.)  Jurisdiction. — ^The  assistant 
justices'  courts  in  the  city  of  New  York  shall  hereafter  be  styled 
the  justices'  courts  in  the  city  of  New  York,  and  shall  have 
jurisdiction  in  the  following  cases : 

1.  In  actions  similar  to  those  in  which  justices  of  the  peace 
have  jurisdiction,  as  provided  by  sections  53  and  54. 

2.  In  an  action  upon  the  charter  or  a  by-law  of  the  corpo- 
ration of  the  city  of  New  York,  where  the  penalty  or  forfeiture 
shall  not  exceed  one  hundred  dollars. 
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See  Laws  of  1848,  o.  153,  p.  249.  The  stetnte  permitted  a  non-reeident  plaintiff 
to  aue  in  a  joetioe'e  court  by  a  short  eammoni,  having  not  leae  than  two  nor  more 
than  four  days  to  run.  He  could  also  sue  by  the  ordinary  summons,  having  not  lees 
than  six  nor  more  than  twelve  days  to  run.  Such  a  plaintiff  sued  by  a  summons 
dated  January  12,  and  returnable  Monday,  January  17 ;  and  it  was  held,  that  such 
a  summons  conferred  no  jurisdiction.  King  v.  Dowdall^  2  Sand.  S.  C.  R.,  131,  3 
Code  Rep.,  200.  An  assistant  justice  has  jnrbdiction  where  the  plaintiff  resides  in  his 
district :  thus  where  the  plaintiff  resided  in  the  eighth  ward,  being  one  of  the  wards 
fat  which  the  jostioe  was  appointed,  and  one  of  uie  defendants  resided  in  Queen's 
County,  and  the  other  in  the  twelfth  ward,  it  was  held,  the  justice  had  jurisdiction. 
Murphy  v.  Mooney,  2  Sand.  S.  C.  R.,  288, 3  Code  Rep.,  200.  But  an  assistant  justice 
dected  under  the  act  of  1848,  has  no  jurisdiction  where  the  defendant  and  one  of  the 
plaintifis  reside  in  the  city,  and  neither  of  the  parties  reside  in  a  ward  within  the  jus- 
tice's district.  Cornell  v.  Smith,  2  Sand.  S.  C.  R.,  290, 3  Code  Rep.,  201 .  Appearing 
and  pleading  without  objection,  do  not  waive  the  defect,  nor  confer  jurisdiction,  the 
statute  being  peremptory  that  the  justice  shill  dismiss  the  cause.  Jb.  Hence  an 
objection  that  a  justice's  court  has  not  jurisdiction  of  the  person  is  not  waived  by  an 
answer  omitting  to  raise  it  lb.  The  justice  need  not  wait  an  hour  after  the  time  for 
appearance  mentioned  in  the  summons,  before  proceeding  with  the  cause.  Klenek 
V.  D€Fore$t,  3  Code  Rep.,  185.    Sec.  2  R.  S.,  323. 

And  by  lows  of  1848,  p.  404,  it  is  enacted,  that  the  josUces'  courts  of  the  city  of 
New- York,  established  by  the  act  in  relation  to  justices'  and  police  courts  in  the  city 
of  New- York,  passed  March  30, 1848,  shall  be  designated  as  the  assistant  justices' 
courts  in  the  city  of  New-York,  and  such  courts  shall  be  deemed  to  be  the  courts 
referred  to  in  the  code,  as  the  assistant  justices'  courts  of  the  city  of  New- York,  and 
shall  have  the  jurisdiction  mentioned  in  section  59  (now  66)  of  that  act. 

By  an  act  passed  in  the  session  of  1852,  these  courts  are  now  styled  "  District 
Courts  in  the  city  of  New- York.*'  Laws  of  1852,  p.  471.  Clerks  in  justices's  courts 
in  the  city  of  New- York,  may  take  affidavits,  and  administer  oaths  in  said  city,  with 
the  like  effect  as  clerks  in  courts  of  record.  Laws  of  1851,  p.  370 ;  and  see  laws  of 
1851,  pp.  271—957.    Laws  of  1852,  p.  51. 

Whenever  any  action  in  said  courts  has  been  commenced  by  actual  service  of 
prooeflit  or  where  the  defendant  has  appeared,  either  party  may  have  the  testimony 
of  any  witness — who  is  about  to  leave  the  city  and  county  of  New-York,  and  will 
probably  continue  absent  when  the  testimony  is  required — taken  conditionally,  to  be 
used  on  the  trial  of  snch  action  in  the  same  manner,  and  with  like  effect,  as  provided 
by  article  i.  title  3,  chapter  7,  of  the  revised  statutes,  entitled  **  of  taking  conditionally 
the  testimony  of  witnesses,''  (Laws  of  1852,  p.  471.) 


Chapter  m. 


The  JiisAcef  Courts  of  Cities. 

§  67.  [60.]  Jurisdiction. — The  justices'  courts  of  cities  shall 
hare  jurisdiction  in  the  following  cases,  and  no  other: 

1.  In  actions  similar  to  those  in  which  justices  of  the  peace 
have  jurisdiction,  as  provided  by  sections  53  and  54. 

2.  In  an  action  upon  the  charter  or  by-laws  of  the  corpo- 
ration of  their  respective  cities,  where  the  penalty  or  forfeiture 
shall  not  exceed  one  hundred  dollars. 

8ee  as  to  these  courts  2  R.  8.,  323.    Laws  of  1848,  p.  66,  enact  that  all  the  pro- 
viatona  of  the  act  entiUed  *<  An  act  in  relation  to  fraudulent  dehtors,"  passed  March 
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30th,  1838,  shall  extend  to  jndjifinenti  rendered  before  the  jaetiees'  ooarts  of  the 
cities  of  Albftny,  Troy,  and  Hndaon. 

And  laws  of  1849,  p.  23,  enact  that  the  courts  of  jnstloee'  of  the  peace  in  the 
city  of  Rochester,  shall  have  jarisdiction  in  actions  upon  the  charter  or  by-laws  of 
said  corporation,  where  the  penalty  of  forfeitare  shall  not  exceed  KlOO.  Are  these 
provisions  repealed  ? 


Chaptkb  IV. 

General  Provisions. 

§  68.  [61.]  (Amended  1849, 1851.)  Sections  65  to  64  applir 
cable  to  this  title. — The  provisions  of  sections  55  to  64,  both 
inclusive,  relating  to  forms  of  action,  to  pleadings,  to  the  times 
of  commencing  actions,  to  the  rules  of  evidence,  to  filing  and 
docketing  transcripts  of  judgments,  to  their  effect  and  the  mode 
of  enforcing  them,  and  to  proceedings  where  title  to  real  prop- 
erty shall  come  in  question,  shall  apply  to  the  courts  embraced 
in  this  title ;  except  that  after  the  discontinuance  of  the  action 
in  the  inferior  court,  upon  an  answer  of  title,  the  new  action 
may  be  brought  either  in  the  supreme  court,  or  in  any  other 
court  having  jurisdiction  thereof;  and  except,  also,  that  in  the 
city  and  county  of  New  York,  a  judgment  of  twenty-five  dollars 
or  over,  exclusive  of  costs,  the  transcript  whereof  is  docketed 
in  the  office  of  the  clerk  of  that  county,  shall  have  the  same 
effect  as  a  lien,  and  be  enforced  in  the  same  manner  as,  and  he 
deemed^  a  judgment  of  the  court  of  common  pleas  for  the  city 
and  county  of  New  York. 

The  amendment  of  1851  was  the  insertion  of  the  words — ^*  and  he  deemed'^ 
printed  in  italic. 

The  justice  is  bonnd  to  give  a  transcript  on  demand  to  any  party  interested  in  the 
judgment,  and  on  being  paid  for  sach  transcript.  (Laws  of  1841,  p.  114.)  If  the 
justice  refuses,  a  maudamus  will  lie  to  compel  tlie  delivery  of  the  transcript.  8  Cow., 
133.  The  filing  a  transcript  deprives  the  justice  of  any  further  control  over  the 
judgment  Re  SholtSt  2  Cow.,  506.  The  transcript  may  be  made  after  the  expira- 
tion of  the  justice's  term  of  office.  Maynard  v.  Thompton^  8  Wend.,  393;  and  it 
need  not  show  jurisdiction  on  its  faca  Jackton  t.  Rowland^  6  Wend.,  666.  Jaek^ 
mm  V.  Jonr9,  9  Cow.,  182  ;  10  Cow.,  233. 

This  section  corresponds  to  section  61  in  the  code  of  1848,  and  that  section  was 
held  not  to  make  sections  143  and  148  (ss.  121,  127)  applicable  to  pleadings  in  jas- 
tice's  courts.  Cornell  v.  Smith,  2  Sand.  S.  C.  R.,  290  ;  3  Code  Rep.  201.  Bat 
section  168  has  been  held  to  be  applicable  to  pleadings  in  justices*  courts.  See  note 
to  sections  63  and  168. 

After  a  judgment  in  a  county  court  of  one  county,  if  an  execution  be  issued  into 
another  county  before  any  transcript  filed  in  that  county,  the  court  may  order  a 
transcript  to  be  filed  nufiepro  tune.    Roth  v.  Schlote,  6  Barb.  S.  C.  R.,  308. 
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PART  II. 


OP  CIVIL  ACTIONS. 


TITLE    L  TBsniFomK. 

II.  Time  of  CuiniiNoiiia  tbul 

III.  Paktiml 

IV.  Placb  of  Teul. 

V.  MllfinEE  OF   CoMMBMOnO  TBIM. 

Vf.  PLBADUraiL 

VIL  PftOTBlONAL   RCMBDlSa. 

VI I L  TftlAL   AND  JVDQMBirr. 

DL  BzBcimov  of  thb  JuiMiMurr. 

ji^  v'Ovra* 

XI.  Appbaiji 

XIL  MnOBLLANBOIW    PMOOBBDOMfl. 

XIII.  AOTIONS  IN   PaBTIOULAB  CABBiL 

XIV.  Pbotiuonb  Rblatino  to  ExMTiNa  Bum. 

XV.  GbnBBAL  FkOTBlONft 


TITLE  L 
JFbrm  qf  Oiml  Actions. 

Sbction  69.  Distinotton  between  aetioDi  Bt  law  and  salts  in  eqnity  abolished. 

70.  Parties,  how  desif  nated. 

71.  ActioDB  00  judgroentSi 
7Sl  Feigned  issues  abolished. 

§  69.  [62.]  (Amended  1849.)  Distmction  between  actions 
at  law  (md  suits  in  equity  abolished. — ^The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such  ac- 
tions and  saits,  heretofore  existing,  are  abolished;  and  there 
shall  be  in  this  State  hereafter  but  one  form  of  action  for  the 
enforcement  or  protection  of  private  rights  and  the  redress  of 
private  wrongs,  which  shall  be  denominated  a  civil  action. 

The  efiect  of  this  seotion  has  been  ranch  discnssed,  and  has  elicited  remarka  in 
several  oases.  In  Oilet  ▼.  ZifoB  (1  Code  Rep,,  N.  S.,  259).  the  ooart  of  appeala 
said,  **  The  tegislatnre,  by  this  seotion,  sought  to  acoompfish  the  object  indicated  in 
the  preamble  by  abolishing  the  distinotioos  between  law  and  equity.  They  were  to  be 
blended  and  formed  into  a  single  systenii  which  shonld  oombine  the  principles  peonliar 
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to  eaeh,  and  be  administered  tbereader  throogh  tlie  aame  forma  and  noder  the  lame 
appellation."  In  Show  t.  Jayne  (4  Pr.  R.,  1 19, 122 ;  2  Code  Rep.,  69),  Wellea,  J.,  aaid, 
It  is  a  mistake  to  sappoae  that  the  diatinction  between  law  and  equity  »  abolished ;  it 
is  only  the  distinction  of  aetiont  that  ia  abolished*  The  common  law  remains  as 
much  the  standard  of  civil  rights  as  eTsr ;  It  is  the  great  rule  of  action  for  the  citl- 
sen.  Equity  is,  as  it  alwaya  was,  auxiliary  to  the  common  law,  and  ia  never  to  be 
invoked  excepting  where  the  rules  of  law  are  found  inadequate  to  afford  such  relief 
as  the  peculiar  circumstances  of  particular  cases  demand,  and  per  Mason,  J.  While, 
however,  the  code  has  abolished  all  distinction  between  law  and  equity,  so  far  as  the 
form  of  the  action  and  the  jurisdiction  of  this  (the  supreme)  court  is  concerned,  and 
so  far  as  the  mode  of  commencing  suits  and  the  forms  of  pleadings,  &c.,  are  oon- 
eerued,  still  there  is  reoogniied  so  far  as  the  forum  (that  is  a  juy  or  the  court)  before 
which  the  trial  shall  be  bad,  to  a  certain  extent  a  distinction  still,  BtU  v.  McCarthy^ 
3  Code  Rep^  49.  Again,  Willard  says ;  "  The  code  has  abolished  the  dbtinction  of 
the  forms  of  action  which  formerly  existed ;  but,  for  the  purposes  of  costs  at  least,  it 
recognises  the  eharaoter  of  actiona  as  formerly  understood."  Uindt  v.  Mygrt^  4 
Pr.  R.,  316,  357,  and  per  Barculo,  J.— 

"Although  the  formg  of  actions  are  aboliahed,  the  princiries  which  govern  them 
aro  retained.'*    MeBtasUr  v.  Booth,  4  Pr.  R.,  427,  428  *,  3  Coda  Rep.,  1 1 1. 

Again,  Gridley,  J.,  saya  ;  **  It  should  not  be  forgotten  that  aU  aiHinctiona  be- 
tween actions  at  law  and  suits  in  equity  have  been  abolished."  Munson  v.  Hagermanj 
5  Pr.  R.,  223,  226 ;  and  aee,  alao,  per  Welles,  J.,  in  Merrifield  v.  Cooley,  5  Pr.  R., 
272,  273.  In  another  csae  (JRsio  v.  Roufy  4  Pr.  R.,  133)  Barculo,  J.,  said,  "'  The 
legal  action  of  the  code  ia  expresily  substituted  for  suits  in  equity."  In  Wooden  v. 
Waffle,  1  Code  Rep.,  N.  S.,  393,  Seldon,  J.,  said,  '<  The  constitution  establiahes  a 
distinction  between  law  and  equity,  and  the  code  recognises  this  distinction."  And 
again  in  Crary  v.  Ooodman^  9  Barb.  S.  C.  R.,  657,  it  was  held  at  general  term  that 
it  was  not  the  object  and  effect  of  the  code  to  aboUsh  all  distinction  bett^een  le«;al 
and  equitable  remediea  All  the  foregoing  cases,  except  OUee  v.  Zryea,  were  decided 
in  the  supreme  court ;  but  the  question  has  been  paved  upon  in  the  superior  court 
of  the  city  of  New  York,  and  at  a  general  term  of  that  court,  present  Oakley,  Ch.  J., 
and  Saodford  and  Pftyne,  JJ.  it  was  said : 

A  much  broader  effect  has  been  claimed  for  the  abolition  of  the  diatinction  be- 
tween lepil  and  equitable  remedies  than  was  ever  intended  by  the  Legislature.  The 
first  section  of  the  code  shows  what  was  intended  by  the  word  **  remedies.'*  It  is 
limited  lo  actions  and  special  proceedings,  and  the  declared  object  of  the  preamble  to 
the  code  is  nmply  to  abolish  the  distinction  between  legal  and  equitable  actiona. 
There  is  no  ground  for  supposing  that  there  was  any  design  to  abolish  the  distinction 
between  the  modes  of  relief  known  to  the  law  as  legal  and  equitable,  or  to  substituta 
the  one  for  the  other  in  any  case.  Those  modes  of  relief — the  jodgonent  or  the  de- 
cree— to  which  a  party,  upon  a  certain  state  of  facts,  was  entitled,  were  fixed  by  the 
law  of  the  land.  No  inference  or  deduction  from  a  statute,  nothing  short  of  a  posi- 
tive enactment,  could  change  them.  The  code  contaioa  no  such  enactment,  and 
we  do  not  perceive  in  it  any  countenance  for  an  inference  or  deduction  to  that  effect 
Linden  v.  Fritz,  3  Code  Rep.,  164  ;  5  Pr.  R.,  188, 191  ;  S.  C,  oub.  nom.  Linden  ▼. 
Hepburn,  3  Sand.  S.  C.  R.,  668.  In  the  laat  named  caae  the  important  quesiion  was 
passed  upon  as  to  the  course  to  be  pursued  where  a  party  has  co-existent  both  a  legal 
and  equitable  remedy.  In  that  caae  the  complaint  was  to  recover  possession  of  lease- 
bold  property  for  alleged  breaches  of  the  covenants  in  the  lease.  The  ooniplaint» 
after  setting  forth  the  violations  of  covenant  for  which  the  plsintiff  sought  to  recover, 
prayed  for  a  judgment  of  forfeiture  of  the  term  of  years — that  the  defendants  be  for 
that  cause  dispossessed,  and  that  the  plaintiffs  be  pot  into  possession  of  the  premises. 
It  then  prayed  for  an  injunction  to  restrain'the  defendants  from  making  alterations 
in  the  buildings,  and  from  using  them  for  retailing  liquors,  and  in  other  modes  pro- 
hibited by  the  covenants  in  the  lease.  The  court  said  :  The  forfeiture  and  re-entry 
prayed,  are  the  relief  heretofore  granted  in  the  action  of  ejectment  brought  for  the 
recovery  of  demised  premises.  The  injunction  asked»  is  purely  equitable  relief, 
heretofore  given  in  a  chancery  suit,  and  in  conformity  to  the  principlea  of  equity. 
The  ejectment  brought  to  effect  a  re-entry,  for  breaohei  of  the  condiiion  in  a  leaae^ 
has  always  been  regarded  in  the  law  aa  a  hard  action— one  etrietieeimi  jurie;  and 
the  English  chancery  reports  abound  in  cases  in  which  the  courts  of  equity  have 
been  importuned  to  relieve  tenanta  against  the  forfeitures  claimed  in  such  actiona. 
A  proceeding  like  that  before  us  would  never  have  been  thought  of  under  the  sys- 
tem of  remeidies  in  force  prior  to  the  code.    Equity  abhors  forfeitares,  and  always 
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nlieTM  agaioat  them  when  poMibletodo  ao;  and  no  man  wonid  hare  Tentured, 
under  that  system,  to  ask  her  for  one  of  ber  moot  benign  remedies,  while  in  the  same 
breath  he  demanded  from  her  a  rioorons  forfeiture  of  bis  opponent's  estate  in  the 
subject  of  the  controversy.  Does  the  code  make  any  change  in  this  respect  ?  Can 
a  plaintiff,  under  the  code,  ask  for  eq  jitable  relief  and  in  the  same  suit  demand  a 
forfeiture  f  We  are  clear  that  the  code  has  not  altered  the  rule.  It  has  abolished 
the  distinction  between  the  legal  and  equitable  remedies,  but  it  has  not  changed  the 
inherent  difference  between  legal  and  equitable  relief.  Under  die  code,  the  proper 
relief^  whether  legal  or  equitable^  will  be  administered  in  the  same  form  of  proceed* 
10^  In  some  cases,  altematiTo relief  may  be  prayed,  and  relief  be  granted  in  one  or 
the  other  form,  in  which  cases  an  action  at  law  was  necessary  before  to  attain  the 
one  form,  and  a  bill  in  equity  to  reach  the  other.  A  snit  for  specific  performance  is 
one  of  that  description.  Bnt  we  think  inconsistent  relief  can  be  no  more  asked  now 
than  it  could  be  under  the  old  system.  A  vendor  cannot  now  exhibit  a  complaint 
demanding  payment  of  an  installment  of  purchase  money  in  arrear,  and  also  forfeit- 
ufB  of  the  contract  of  sale  and  restoration  of  the  possessioni  even  if  the  contract  ex* 
prcsily  provided  for  such  payment  and  forfeiture.  There  can  be  no  better  illustra- 
tion of  our  meaning  than  this  case.  The  forfeiture  of  the  terra  is  a  relief  totally 
inconsistent  with  any  equitable  remedy.  The  lesrar  may  pursue  his  remedy  for  a  re- 
entry ;  or  proceed  for  an  injunction  and  damages,  leaving  the  tenant  in  possession.  • 
He  has  an  undoubted  option  to  do  either ;  he  cannot  do  both.  **  He  that  seeks 
equity  must  do  equity,"  is  a  maxim  which  lies  at  the  foundation  of  equity  jurisprn- 
deuce ;  and  it  is  not  at  all  affvcted  l^  any  change  of  remedies.     Jh, 

Where  legal  and  equitable  relief  were  consbtent  they  might  be  asked  for  in  one 
complaint.  Oetty  v.  Hudmn  Rwer  R.  R,  Co,,  6  Pr.  R.,  269 ;  and  see  section  167, 
and  not*  to  secUon  140. 

§  70.  [63.]  (Amended  1849.)  Parties^  how  designated.— 
In  such  action,  tlie  party  complaining  shall  be  known  as  the 
plaintiff,  and  the  adverse  party  as  the  defendant.   .  .       ?^  i  / 

§  71.  [64.]  Actions  on  judgments. — ^o  action  shall  be 
brought  upon  a  judgment  rendered  in  any  court  of  this  State, 
except  a  court  of  a  justice  of  the  peace,  between  the  same 
parties,  without  leave  of  the  court  for  good  cause  shown,  on 
notice  to  the  adverse  party;  and  no  action  on  a  judgment 
rendered  by  a  justice  of  the  peace,  shall  be  brought  in  the 
same  county  within  five  years  after  its  rendition,  except  in  case 
of  his  death,  resignation,  incapacity  to  act,  or  removal  from  the 
county,  or  that  the  process  was  not  personally  served  on  the 
defendant,  or  on  all  the  defendants,  or  in  case  of  the  death  of 
some  of  the  parties,  or  where  the  docket  or  record  of  such 
judgment  is  or  shall  have  been  lost  or  destroyed. 

ITnder  section  64  of  the  code  of  1848,  which  in  the  parts  material  to  the  qnestioi 
are  icAiUcal  with  this,  it  was  held  by  the  superior  court  that  assistant  justices'  courts 
came  within  the  description  of  justices*  courts  in  this  section  menticned.  and  that  a 
justice's  judgment  recovered  before  the  code  took  effect,  was  not  within  [section 
64  of  code  of  1848]  this  section.  Maguire  v.  Oallagher,  2  Sand.  S.  C.  R.,  402 
1  Code  Rep.  127.  The  court  of  common  pleaa.for  the  city  and  county  of  New«>  - 
Tork  have,  however,  decided  differently  in  MilU  v.  Winthno,  3  Code  Rep.,  44b. 
[lee  note  to  sub.  1  of  sec.  53,  ante.] 

Thia  section,  as  it  stood  In  the  code  of  1848,  was  held  not  to  prevent  a  judgment 
creditor,  whose  execution  was  issued  and  returned  unsatisfied  before  the  code  went 
into  effect,  from  proceeding  against  his  debtor  bv  a  complaint  in  the  nature  of  a  cred- 
itor's bill,  without  first  obtainrag  the  leave  of  the  court  in  which  the  judgment  was 
recovered,  iiuiek  v.  KeeUr,  2  Sand.  S.  C.  R.,  281 :  3  Ck>de  Rep.,  205.  Dunhtm  ▼. 
AtcAe^iSfi,  2  Sand.  &  C.  R.,  636. 
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§  73.  [65.]  EtisUng  suits.  Feigned  issues  abdUshed. — 
Feigned  issaes  are  abolished ;  and  instead  thereof,  in  casea 
where  the  power  now  exists  to  order  a  feigned  issue,  or  when  a 
question  of  fact  not  put  in  issue  by  the  pleadings  is  to  be  tried 
by  a  jury,  an  order  for  the  trial  maybe  made,  stating  distinctly 
and  plainly  the  question  of  fact  to  be  tried  ;  and  such  order 
shall  be  the  only  authority  necessary  for  a  trial. 

The  court  may  order  a  feigned  ime  in  an  aoUon  for  diyoroe  on  the  groand  ei 
adultery,  to  he  tried  by  refereea  on  consent  of  hoth  partiea.  iiiiaii.,  5  Fr.  R.,  dOd. 
and  see  1  Code  Rep.,  115.    3  Jh,,  139. 

See  rales  of  rapreme  court,  in  appendix,  rules  67,  70. 


TITLE  n. 
Time  of  commencvng  dvU  actions.* 

CHAma  I.  In  general 

XL  For  the  recovery  of  real  property. 

III.  Other  than  for  the  recovery  of  real  property, 

jy.  General  provisiona. 


Cqaptbb  I. 
Time  of  commencvng  actions  in  general. 

SaCTioii  73.    Repeal  of  existing  limitations. 

74.    Time  for  commencing  actions,  &c. 

§  73.  [66.]  (Amended  184:9.)  Repeal  of  existing  Urndtor 
tions. — ^The  provisions  contained  in  the  chapter  of  the  revised 
statutes,  entitled  ^^  of  actions  and  the  times  of  commencing 
them,''  are  repealed  ;  and  the  provisions  of  this  title  are  substi- 
tuted  in  their  stead.  This  title  shall  not  extend  to  actions  al- 
ready commenced,  or  to  cases  where  the  right  of  action  has 
already  accrued ;  but  the  statutes  now  in  force  shall  be  applica- 
ble to  such  cases,  according  to  the  subject  of  the  action,  and 
without  regard  to  the  form. 

Section  66  of  the  Ck>de  of  1848,  for  which  this  section  was  substituted,  repealed 
•eii2y  the  2d,  3d,  4th,  and  6th  articles  of  the  chapter  of  the  revised  statutes  referred  to. 


*  The  principle  of  the  statute  of  limitations  is  applicable  by  analoffv  to  demanda 
prosecuted  in  the  surrogate's  court,  without  any  eipress  provision.  Re  Ds/ocroup, 
4fees'iC    1  Bradford,  Surrogate  Rep^  1. 
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In  •iher  TMpeotri  the  MOtbiMi  m  ideoUoal.  A  qneitioii  has  ariieii,  whether  thie  flec- 
tion excludes  the  proviflion  oontaiDed  in  flection  90,  now  110 ;  and  it  was  decided  that 
tliia  flection  had  no  application  to  aecdon  90,  now  110.  Wad$worth  ▼.  Thonuu,  3 
Code  Repi,  227,  and  aee  aection  110  of  this  code,  and  note. 

§  74.  [67.]  (Amended  1849,  1861.)  Period  of  limitatim, 
aiMwer^  dkc. — Cml  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  tide,  after  the  cause  of  action  shall 
have  accrued,  except  where,  in  special  cases,  a  different  limita- 
tion is  prescribed  by*  statute,  and  in  cases  mentioned  in  section 
sevenly-three.  Bat  the  objection  that  the  action  was  not  com- 
menced within  the  time  limited  can  only  be  taken  by  answer. 


Ohaptes  n. 
Tims  of  commenoing  oustionsfor  the  recovery  of  real  jgroperty. 

SscnoM  75.    When  the  people  will  not  aue. 

76.  When  aotioo  cannot  be  bronght  by  grantee  from  the  Stata 

77.  When  aotions  by  the  people  or  their  grantees,  to  be  brought  within 

twenty  yeara 

78.  Seisin  within  twenty  yeara,  when  neoeaaary. 

79.  Seiflin  within  twenty  yeara,  when  neoeaflary  in  action  or  defence 

fonoded  on  title,  dtc 

80.  Action  after  entry,  or  right  of  entry. 

81.  Poflfleasion,  when  preanmed.  Occupation,  when  deemed  under  legal  title. 

82.  Occupation  nnder  written  instraroent,  &c. 

83.  Adverae  poflBearion,  under  written  inetrument,  dbc. 

84.  Premiflee  actually  occupied,  held  adveraely. 

85.  AdTerae  pnaflCfleion  under  claim  of  title  not  written. 

86.  Relation  of  landlord  and  tenant,  aa  aflfecting  adverfle  poBaeanon. 

87.  Deacent  caat.    Effect  o£ 

88.  Penoufl  under  diflability. 

§  75.  Wke/a  the  people  wiU  not  stce, — The  people  of  this 
State  will  not  sue  any  person  for  or  in  respect  to  any  real  prop- 
erty, or  the  issues  of  profits  thereof,  by  reason  of  the  right  or 
title  of  the  people  to  the  same,  unless, 

1.  Such  right  or  title  shall  have  accrued  within  forty  years 
before  any  action,  or  other  proceedings  for  the  same,  shill  be 
commenced ;  or  unless, 

2.  The  people,  or  those  from  whom  they  claim  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of  some 
part  thereof,  within  the  space  of  forty  years. 

See  People  ▼.  Van  RenueUtert  8  Barb.,  S.  G.  R.,  189.    People  ▼.  Arnold,  4 
Coma.  508. 
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§  76.  When  acHon  cannot  he  hrought  hy  grofitee  from  the 
l^aU. — No  action  shall  be  brought  for,  or  in  respect  to,  real 
property,  by  any  person  claiming  by  virtne  of  letters  patent,  or 
grants  from  the  people  of  this  State,  unless  the  same  might  have 
been  commenced  by  the  people,  as  herein  specified,  in  case  such 
patent  or  grant  had  not  been  issued  or  made. 

§  77.  When  actions  hy  the  people  or  their  gramteee^  to  he 
hrauyht  within  twenty  years. — When  letters  patent  or  grants  of 
real  property  shall  have  been  issued  or  made  by  the  people  of 
this  State,  and  the  same  shall  be  declared  void  by  the  determin* 
ation  of  a  competent  court,  rendered  upon  an  allegation  of  a 
fraudulent  suggestion,  or  concealment,  or  forfeiture,  or  mistake, 
or  ignorance  of  a  material  fact,  or  wrongful  detaining,  or  de- 
fective title,  in  such  case,  an  action  for  the  recovery  of  the 
premises  so  conveyed  may  be  brought  either  by  the  people  of 
this  State,  or  by  any  subsequent  patentee  or  grantee  of  the  same 
premises,  his  heirs  or  assigns,  within  twenty  years  after  such 
determination  was  made,  but  not  after  that  period. 

§  78.  Seisin  within  twenty  years^  when  necessary. — No  ac- 
tion for  the  recovery  of  real  property,  or  for  the  recovery  of 
the  possession  thereof,  shall  be  maintained,  unless  it  appear  that 
the  plaintiff,  his  ancestor,  predecessor,  or  grantor  was  seized  or 
possessed  of  the  premises  in  question  within  twenty  years 
before  the  commencement  of  such  action. 

§  79.  Seisin  within  twenty  years,  when  necessary  in  action 
or  defence  founded  on  tide. — ^No  cause  of  action  or  defence  to 
an  action  founded  upon  the  title  to  real  property,  or  to  rents  or 
services  out  of  the  same,  shall  be  effectual  unless  it  appear  that 
the  person  prosecuting  the  action,  or  making  the  defence,  or 
under  whose  title  the  action  is  prosecuted  or  the  defence  is  made, 
or  the  ancestor,  predecessor,  or  grantor  of  such  person,  was 
seized  or  possessed  of  the  premises  in  question,  within  twenty 
years  before  the  committing  of  the  act  in  respect  to  which  such 
action  is  prosecuted  or  defence  made. 

§  80.  Action  after  entry  or  right  of  entry. — ^No  entry  upon 
real  estate  shall  be  deemed  sufficient,  or  valid  as  a  claim,  un- 
less an  action  be  commenced  thereupon  within  one  year  after 
the  making  of  such  entry,  and  within  twenty  years  from  the 
time  when  the  right  to  make  such  entry  descended  or  accrued. 
§  81.  Possession  presumed.    Occupation^  when  deemed  im- 
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dsr  legal  tUle. — ^In  every  action  for  the  recovery  of  real  proper- 
ty, or  the  possessioa  thereof,  the  person  establishing  a  legal 
tide  to  the  premises,  shall  be  presumed  to  have  been  possessed 
thereof  within  the  time  reqaired  by  law ;  and  the  occnpation 
of  SQch  premises  by  any  other  person,  shall  be  deemed  to  have 
been  nnder  and  in  sabordination  to  the  legal  title,  unless  it  ap- 
pear that  such  premises  have  been  held  and  possessed  adversely 
to  such  legal  title,  for  twenty  years  before  the  commencement 
of  such  action. 

§  82.  OecupiUian  under  v>riUen  ingtrumerU, — ^Whenever  it 
shall  appear  that  the  occupant,  or  those  under  whom  he  claims, 
entered  into  the  possession  of  premises  under  claim  of  title, 
exclusive  of  any  other  right,  founding  such  claim  upon  a  writ- 
ten instrument,  as  being  a  conveyance  of  the  premises  in  ques- 
tion, or  upon  the  decree  or  judgment  of  a  competent  court, 
and  that  there  has  been  a  continued  occupation  and  possession 
of  the  premises  included  in  such  instrument,  decree,  or  judg- 
ment, or  of  some  part  of  such  premises,  under  such  claim,  for 
twenty  years, — ^the  premises  so  included  shall  be  deemed  to 
have  been  held  adversely,  except  that  where  the  premises  so 
included  consist  of  a  tract  divided  into  lots,  the  possession  of 
one  lot  shall  not  be  deemed  a  possession  of  any  other  lot  of  the 
same  tract. 

§  83.  A€h>&rse  poMeirion. — For  the  purpose  of  constituting 
an  adverse  possession,  by  any  person  claiming  a  title  founded 
upon  a  written  instrument,  or  a  judgment  or  decree,  land  shall 
be  deemed  to  have  been  possessed  and  occupied  in  the  follow- 
ing cases: 

1.  Where  it  has  been  usually  cultivated  or  improved ; 

2.  Where  it  has  been  protected  by  a  substantial  indosure ; 
8.  Where,  although  not  inclosed,  it  has  been  used  for  the 

aupply  of  fuel  or  of  fencing  timber,  for  the  purposes  of  hus- 
bandry, or  the  ordinary  use  of  the  occupant ; 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  been 
left  not  cleared,  or  not  inclosed  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improv- 
ed and  cultivated. 

§  84.  Premiiei  aotudlfy  oooupiedj  held  advereeljf* — ^Where  it 
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shall  appear  that  there  has  been  an  actnal  continued  occupa- 
tion of  premises,  under  a  claim  of  title,  exclusive  of  any  other 
right,  but  not  founded  upon  a  written  instrument,  or  a  judg- 
ment or  decree,  the  premises  so  actually  occupied,  and  no  other, 
shall  be  deemed  to  have  been  held  adversely. 

§  85.  Adverse  possession  under  daitn  not  written. — ^For  the 
purpose  of  constituting  an  adverse  possession,  by  a  person 
claiming  title  not  founded  upon  a  written  instrument,  or  a  judg- 
ment or  decree,  land  shall  be  deemed  to  have  been  poeseesed 
and  occupied  in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure ; 

2.  Where  it  has  been  usually  cultivated  or  improved. 

See  Miller  ▼.  Garloek,  8  Barb.,  S.  C.  R.,  153. 

§  86.  delation  of  landlord  and  tenamt. — ^Whenever  the  re- 
lation of  landlord  and  tenant  shall  have  ^existed  between  any 
persons,  the  possession  of  the  tenant  shall  be  deemed  the  pos- 
session of  the  landlord,  until  tho  expiration  of  twenty  years 
from  the  termination  of  the  tenancy ;  or,  where  there  has  been 
no  written  lease,  until  the  expiration  of  twenty  years  from  the 
time  of  the  last  payment  of  rent ;  notwithstanding  that  such 
tenant  may  have  acquired  another  title,  or  may  have  daimed 
to  hold  adversely  to  his  landlord.  But  such  presumptions 
shall  not  be  made  after  the  periods  herein  limited. 

§  87.  Descent  cast. — ^The  right  of  a  person  to  the  possession 
of  any  real  property,  shall  not  be  impaired  or  affected  by  a 
descent  being  cast  in  consequence  of  the  death  of  a  person  in 
possession  of  such  property. 

§  88.  Persons  tmder  disdbiUties. — If  a  person  entitled  to 
commence  any  action  for  the  recovery  of  real  property,  or  to 
make  an  entry  or  defence  founded  on  the  title  to  real  property, 
or  to  rents  or  services  out  of  the  same,  be  at  the  time  such  title 
shall  first  descend  or  accrue  either, — 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence  for  a  term  less  than  for  life,  or 

4.  A  married  woman, — 

The  time,  during  which  such  disability  shall  continue,  shall 
not  be  deemed  any  portion  of  the  time  in  this  chapter  limited 
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for  the  commencement  of  Buch  action,  or  the  making  or  snch 
entry  of  defence;  bnt  snch  action  may  be  commenced  or  entiy 
or  defence  made  after  the  period  of  twenty  years,  and  within 
ten  years  after  the  disability  shall  cease,  or  after  the  death  of 
the  person  entitled  who  shall  die  nnder  snch  disability ;  but 
snoh  action  shall  not  be  commenced,  or  entry  or  defence  made 
after  that  period. 


Chapter  III. 

Time  of  ooTnmencmg  actions  other  than/or  the  recovery  of  real 

property, 

SionoN  89.  Limitation  pNBcribed. 

90.  Twenty  yean. 

91.  Six  years. 

92.  Three  yearn. 

93.  Two  yean. 

94.  One  year. 

95.  Action  vpon  a  ovrrent  aooonnt. 

96.  Action  for  penalties. 

97.  Action  for  other  reliefl 

98.  Action  by  the  people. 

§  89.  [69.]  (Amended  1849.)  Periods  of  UmiUOion  pre- 
scribed.— ^The  periods  prescribed  in  section  74  for  the  com- 
mencement of  actions  other  than  for  the  recovery  of  real 
property,  shall  be  as  follows : 

§  90.  [70.]  (Amended  1849.)  Tvmity  y^or^.— Within 
twenty  years. 

1.  An  action  npon  a  judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  State  or  territory  within  the  United 
States. 

S.  An  action  upon  a  sealed  instrument. 

§  91.  [71.]  (Amended  1849.)  Sue  years, — ^Within  six  years. 

1.  An  action  upon  a  contract,  obligation,  or  liability,  ex- 
press or  implied,  excepting  those  mentioned  in  section  90. 

2.  An  action  upon  a  liability  created  by  statute,  other  than 
a  penalty  or  forfeiture. 

8.  An  action  ibr  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining,  or  injuring,  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of  per- 
sonal properly. 
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5.  An  action  for  criminal  conrersation,  or  for  anj  oflier  in* 
jury  to  the  person  or  rights  of  another,  not  arising  on  contract 
and  not  hereinafter  enumerated. 

6.  An  action  for  relief  on  the  ground  of  frand,  in  cases 
which  heretofore  were  solel j  oo^izable  bj  the  court  of  chan- 
cery ;  the  cause  of  action  in  such  case  not  to  be  deemed  to  have 
accrued,  until  the  discovery  by  the  aggrieved  party  of  the  facts 
constituting  the  fraud. 

A  rarrogmte't  deorae  for  a  money  fwyment  would  form  tho  ba«it  of  an  aoticn  al 
law,  and,  not  beiog  the  deoree  of  a  oonrt  of  reeord,  unleai  rait  be  brought  therein  in 
■iz  yean  the  elatnte  of  limitatione  may  be  set  up  aa  a  bar.  In  tkt  matter  of  tkt  ea- 
taU  of  DeUerois^  deeomoed,    1  Bradford's  Sarromte  Rep.,  1. 

The  fifty-firat  eeotioo  of  the  chapter  of  the  revised  statates  reUtive  to  the  limita- 
tion of  aetioa%  which  provides  that  bills  for  relief  on  the  ground  of  fraad  shall  be 
filed  within  six  years  after  the  discovery  by  the  aggrieved  party  of  the  fiusls  consti- 
tuting rach  fraud,  and  not  after  that  time,  applies  to  bills  for  relief  on  the  ground  of 
fraud  in  all  esses,  and  is  not  confined  to  esses  where  the  jurisdiction  of  equity  wsa 
exclusive.    Mayno  v.  OriouMfld,  3  Sand.,  S.  C.  R.,  4S3. 

§  92.  [72.]  (Amended  1849.)  Three  years.— Witiim  three 
years: 

1.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a 
liability  incurred  by  the  doing  of  an  act  in  his  official  capacity, 
and  in  virtue  of  his  office,  or  by  the  omission  of  an  official 
duty,  including  the  non-payment  of  money  collected  upon  an 
execution.  But  this  section  shall  not  apply  to  an  action  for  an 
escape. 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  the  party  aggrieved,  or  to  such 
party  and  the  people  of  this  State,  except  where  the  statute 
imposing  it  prescribes  a  different  limitation. 

§  93.  [73.]  7W  years. — ^Within  two  years : 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  im- 
prisonment. 

2.  An  ieustion  upon  a  statute,  for  a  forfeiture  or  penalty  to 
the  people  of  this  State. 

§  94.  [74.]  One  year. — Within  one  year : 
1.  An  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

§  95.  [75.]  (Amended  1849.)  Action  tipon  a  current  aooaunt. 
— ^In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal 
demands  between  the  parties,  the  cause  of  action  shall  be  deem- 
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ed  to  have  accraod  from  the  time  of  the  last  item  proved  in  the 
accomit  on  either  side. 

An  acooant,  in  which  pnrt  of  the  itemi  are  wiihin  eix  yean,  aod  part  of  them 
beyond  nx  yean,  ia  not  eaFod  by  the  former  Arom  the  operation  of  the  etatate  of  lim- 
itations against  the  latter,  where  there  are  no  items  of  aoooant  on  the  other  side. 
There  most  be  items  of  aooonnt  on  both  sides  to  malEe  a  mutual  account ;  and  it  is 
only  in  matoal  accounts  that  an  item  within  six  yeara  saves  those  not  within  six  yean 
fiwn  being  barred  by  the  statute.  HalUck  ▼.  Loms,  1  Sand.,  S.  C.  R.,  330 ;  and  see 
Ogden  ▼.  Astor,  4  Sand.,  S.  C.  R.»  313. 

§  96.  [76.]  Actions  for  penalties^  Ac. — ^An  action  upon  a 
statute  for  a  peoaltj  or  forfeiture,  given  in  whole  or  in  part 
to  anj  person  who  will  prosecute  for  the  same,  must  be  com- 
menced within  one  year  after  the  commission  of  the  offence ; 
and  if  the  action  be  not  commenced  within  the  year  by  a  pri- 
vate party,  it  may  be  commenced  within  two  years  thereafter 
in  behalf  of  the  people  of  this  State,  by  the  attorney-general,  or 
the  district  attorney  of  the  county  where  the  ofience  was  com- 
mitted. 

§  97.  [77.]  AcUonsfor  other  rdief. — An  action  for  relief  not 
herein  before  provided  for,  must  be  commenced  within  ten 
years  after  the  cause  of  action  shall  have  accrued. 

See  Elwo0d  t.  Diefcndorf,  5  Barb.  8.  C.  R.,  398. 

§  98.  [78.]  (Amended  1849.)  Actions  hy  the  people.— The 
limitations  prescribed  in  this  chapter  shall  apply  to  actions 
brought  in  the  name  of  the  people  of  this  State,  or  for  their 
benefit,  in  the  same  manner  as  to  actions  by  private  parties. 


Ohaptkr  IV. 
Chneral  Provisions  as  to  the  time  cf  commencing  Actions. 

Bwction    99.    When  action  deemed  commenced. 

100.  Exception,  defendant  out  of  State. 

101.  Exception,  as  to  peraon  ander  disabilitiea. 

103.  Death  of  peraon  entitled  before  limitation  expffes. 

103.  Suits  by  aliens. 

104.  Where  judgment  reyersed. 

105.  Stay  of  action  by  injunction,  Stc 

106.  Disability  mast  exist  when  right  aooraed. 

107.  Two  or  more  disabilities. 

108.  This  title  when  not  to  apply. 

109.  The  like. 

1 10.  New  prorabe  most  be  in  writing. 

§  99.  [79.]  (Amended  1849,  1861.)  When  action  deemed 
commenoed. — ^An  action  is  conjmenced  as  to  each  defendant 
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when  the  Bnmmons  is  served  on  him,  or  on  a  co-defendant, 
who  is  a  joint  contractor,  or  otherwise  united  in  interest  with 
him. 

An  attempt  to  commence  an  action  is  deemed  equivalent  to 
the  commencement  thereof,  within  the  meaning  of  this  title, 
when  the  summons  is  delivered,  with  the  intent  that  it  shall  be 
actually  served,  to  the  sheriff,  or  other  officer  of  the  county,  in 
which  the  defendants,  or  one  of  them,  usually  or  last  resided ; 
or,  if  a  corporation  be  defendant,  to  the  sheriff,  or  other  officer 
of  the  county,  in  which  such  corporation  was  established  by 
law,  or  where  its  general  business  was  transacted,  or  where  it 
kept  an  office  for  the  transaction  of  business.  But  such  an 
attempt  must  be  followed  by  the  first  publication  of  the  sum- 
mons, or  the  service  thereof,  within  sixty  days. 

Section  99  of  the  code  of  1849,  was  m  followi : 

^  An  action  ahall  not  be  deemed  oommeDoed,  within  the  meaning  of  this  title, 
onleaB  it  appear, — 

"  1.  That  the  rammons  or  other  prooeae  therein  waa  duly  aerred  upon  the  defend- 
ant%  or  one  of  them ;  or, 

"  3.  That  the  anmmona  or  other  proceaa  was  deliyered,  with  the  intent  that  it 
ahonld  be  actually  served,  to  the  aheriff  or  other  officer  of  the  connty  in  which  the 
defendanta,  or  one  of  them,  nanally  or  last  resided ;  or,  if  a  corporation  be  defendant, 
to  the  sheriff,  or  other  officer  of  the  connty  in  which  snch  corporation  was  establish- 
ed by  law,  or  where  its  general  bnsiness  was  transacted,  or  where  it  kept  an  office  for 
the  transaction  of  business. 

"  But  an  action  shall  be  deemed  commenced  for  all  purposes,  at  the  time  the  com- 

{daint  ia  rerified,  provided  that  the  summons  or  other  process  thereupon  issued  be  de* 
ivered  to  the  slieriff  or  other  officer  on  the  same  or  next  ftve  succeeding  daya,  and 
be  followed  by  the  actual  service  thereof  on  the  defendants,  or  one  or  more  of 
them." 

The  amendment  to  this  and  the  next  succeeding  section  is  that  recommended  by 
the  codifiers*  report  of  1850  (civil  code,  s.  582) ;  and  in  a  note,  it  ia  said :  **  This  sec- 
tion and  the  next  are  changed  in  phraseology,  so  as  to  avoid  the  incong^ruity  of  the 
former  provision,  which  allowed  two  modes  of  commencing  an  action,  inoonaistent 
with  each  other."    See  section  127  of  this  code. 

In  Vredenburg  v.  Bigga,^  How.  Spe.,  T.  R,  316,  it  waa  held  under  the  code  of 
1848,  that  commencing  an  action  and  obtainmg  a  judgment  against  one  joint  debtor, 
did  not  take  the  case  out  of  the  statute  as  to  the  other  debtor.  Under  the  present 
wording  of  the  section,  it  may  be  that  it  would  be  held  otherwiae. 

For  the  purpose  of  issuing  a  warrant  under  the  non -imprisonment  act,  the  action 
is  sufficiently  commenced  by  lodging  the  summons  with  the  sheriff,  with  the  intent 
that  it  should  be  served.  Chrtgory  v.  Wtiner^  1  Code  Rep.,  N.  S.,  210.  Under  the 
code  of  1848,  it  waa  otherwise.  Let  v.  AveriU^  1  Code  Rep.,  73  }  1  Sand.,  8.  C« 
R.,  731. 

§  100.  [80.]  (Amended  1849,  1861.)  Exception^  defendant 
ov^of  Staie. — ^If,  when  the  cause  of  action  shall*  accrue  against 
any  person,  he  shall  be  out  of  the  State,  such  action  may  be 
commenced  within  the  times  herein  respectively  limited,  after 
the  return  of  such  person  into  this  State ;  and  if,  after  such 
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cause  of  action  shall  have  accrned,  such  person  shall  depart 
from,  and  reside  out  of  the  State,  the  time  of  his  absence  shall 
not  be  deemed  or  taken  as  any  part  of  the  time  limited  for  the 
commencement  of  such  action. 

Section  100  of  the  eode  of  1849  wm  m  followi : 

'*  If,  when  the  caoee  of  aotion  shall  accrue  against  a  person,  he  be  ont  of  the 
State,  the  action  may  be  oommenced  within  the  term  herein  limited,  after  his  retain 
to  the  State;  and  if,  after  the  cause  of  action  shall  haye  aocrued,  he  depart  from  the 
State,  the  time  of  his  absence  shall  not  be  part  of  the  time  limited  for  the  commence- 
mettt  of  the  action." 

SnccesuTe  absences  may  be  acoumnlated,  and  the  a|rgregate  dednoted  from  the 
time  of  limitation.  Ffd  y.  Babeoek,  3  Sand.,  S.  C.  IL,  519,  oyerrnling  Cole  r.  Jes* 
9mp,  3  Barb.,  S.  C.  R.,  309. 

The  statute  applies  to  non-residents.    Ford  y.  Babeoek,  supra. 

In  Bogert  y.  Vermilya  (1  Code  Rep.,  N.  8.,  212),  it  was  held,  at  a  general  term 
of  the  supreme  court,  that  in  an  action  against  one  of  two  joint  and  seyeral  obligors, 
where,  to  a  plea  of  the  statute  of  limitations,  it  is  replied  that  the  defendant  had  been 
abroad,  and  the  suit  had  been  brought  within  six  years^  excluding  the  time  of  his 
absence,  it  is  no  defence  to  ayer  and  proye  that  the  other  obligor  bad  been,  during 
the  whole  time,  within  the  State.  The  liability  of  the  contractors  being  seyeral,  as 
well  as  joint,  the  statute  of  limitations  may  apply  as  to  one,  and  not  as  to  the  others ; 
and  see  2  Como.,  523. 

§  101.  [81.]  (Amended  1849,  1861,  1852.)  BeeeptianSy  per- 
sons under  disabilities. — ^If  a  person  entitled  to  bring  an  action 
mentioned  in  the  last  chapter,  except  for  a  penalty  or  forfeitore, 
or  afi:ain8t  a  sheriff  or  other  officer  for  an  escape,  be  at  the  time 
the  cause  of  action  accrued,  either, 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or,  in  execution  under 
the  sentence  of  a  criminal  court,  for  a  term  less  than  his  natural 
life;  or, 

4.  A  married  woman,— 

The  time  of  such  disability  isnoit  a  part  of  the  time  limited 
for  the  commencement  of  the  action,  except  that  the  period 
within  which  the  action  must  be  Irought^  commit  he  extended 
more  thanfioe  yea/rs  ly  amy  such  disability ^  except  infancy^  nor 
can  it  be  so  extended  in  any  case  longer  than  one  year  after  the 
disability  ceases. 

It  will  be  obseryed  that  this  section  does  not  apply  to  actions  for  the  reeoyery  of 
real  property,  or  for  a  penaltyor  forfeiture,  or  against  a  sheriff  or  other  officer. 

The  words  in  italics  are  taken  from  the  codifiers'  report  of  1850  (Oiyil  Code,  s. 
57 IX  ftnd  the  reason  there  giyen  for  the  amendment  is,  that  *<  actions  can  be  brought 
by  persons  under  disability,  and  the  rights  of  persons  in  possespion  require  they  should 
be  brought  or  abandoned.  It  will  be  remembered  that  the  operation  of  this  proyi- 
lion  is  prospectiye,  and  aflbota  no  rights  already  accmed."    See  section  73. 
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§  102.  [82.]  (Amended  1849.)  Death  of  person  entitled 
before  limUation  expires. — ^If  a  person  entitled  to  bring  an 
action  die  before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  canse  of  action  gnrvive,  an  action 
may  be  commenced  bj  his  representatives,  after  the  expiration 
of  that  time,  and  within  one  year  from  his  death.  If  a  person 
against  whom  an  action  may  be  bronght  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof,  and  the 
cause  of  action  survive,  an  action  may  be  commenced  against 
bis  executors  or  administrator  after  the  expiration  of  that  time 
and  within  one  year  after  the  issuing  of  letters  testamentary,  or 
of  administration. 

8ee  Bueklin  ▼.  Ford^  5  Barb.,  S.  C.  R.,  393. 

§  103.  [83.]  Actions  ly  Aliens. — ^When  a  person  shall  be  an 
alien  subject  or  citizen  of  a  country  at  war  with  the  United 
States,  the  time  of  the  continuance  of  the  war  shall  not  be  part 
of  the  period  limited  for  the  commencement  of  the  aotion. 

§  104.  [84.]  WJiere  jvdgment  reversed. — If  an  action  shall 
be  commenced  within  the  time  prescribed  therefor,  and  a 
judgment  therein  for  the  plaintiff  be  reversed,  on  appeal,  the 
plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his  heirs 
or  representatives,  may  commence  a  new  action  within  one 
year  after  the  reversal. 

See  Long  ▼.  Fathtrte^  7  Sme.  &  M.,  404. 

§  105.  [86.]  (Amended  1849.)  Time  of  stay  hy  ir^wioUon^ 
dko. — ^When  the  commencement  of  an  action  shall  be  stayed  by 
injunction  or  statutory  prohibition,  the  time  of  the  continuance 
of  the  injunction  or  prohibition  shall  not  be  part  of  the  time 
limited  for  the  commencement  of  the  action. 

§  106.  [86.]  Disability  must  exist  when  right  of  action 
accrued. — Tio  person  shall  avail  himself  of  a  disability,  unless 
it  existed  when  his  right  of  action  accrued. 

§  107.  [87.]  (Amended  1849.)  Where  several  disabilities,  aU 
must  he  removed, — When  two  or  more  disibiHties  shall  co-exist 
at  the  time  the  right  of  action  accrues,  the  limitation  shall  not 
attach  until  they  all  be  removed. 

See  section  101. 

§  108.  [88.J  This  me  not  appticMe  to  hills,  (6c.,  qfcorpo- 
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raJlAofM  or  to  lank  notes, — ^This  title  shall  not  afiect  actions  to 
enforce  the  payment  of  bills,  notes,  or  other  evidences  of  debt, 
issued  bj  moneyed  corporations,  or  issued  or  put  in  circulation 
as  money. 

§  109.  [89.]  (Amended  1849.)  Nor  to  actions  against 
directcTS^  dkc.^  of  moneyed  oorpcrations  or  hcmhmg  associations. 
lArmUtiAon  in  such  cases  prescribed. — ^This  title  shall  not  affect 
actions  against  directors  or  stockholders  of  a  moneyed  corpora- 
tion, or  banking  associations,  to  recover  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability  created  by  law ;  but  such 
actions  must  be  brought  within  six  years  after  the  discovery, 
by  the  aggrieved  party,  of  the  facts  upon  which  the  penalty  or 
forfeiture  attached,  or  the  liability  was  created. 

§  110.  [90.]  (Amended  1849.)  AcJcnowUdgmewt  or  new 
promise  must  be  made  in  vrriting. — No  acknowledgment  or 
promise  shall  be  sufficient  evidence  of  a  new  or  continuing  con- 
tract, whereby  to  take  the  case  out  of  the  operation  of  this  title, 
unless  the  same  be  contained  in  some  writing  signed  by  the 
party  to  be  charged  thereby ;  but  this  section  shall  not  alter 
the  effect  of  any  payment  of  principal  or  interest. 

The  90th  sectHm  of  the  code  of  184S,  for  which  this  wetioQ  m  mbstitated, 
was  as  follow! :  "  Where  the  time  for  commenciog  an  action  ariaiog  on  contract 
•hall  have  expired,  the  came  of  aolion  8b.all  not  be  deemed  reviyed  by  an  aclEnow* 
ledgmeot  or  new  promiee,  unleaa  the  aame  be  in  writing  subscribed  by  the  party  to 
be  charged  thereby,''  and  noder  that  provbion,  where  a  verbal  promise  was  made 
afWr  the  code  of  1848  took  effect,  to  pay  a  debt  which  was  barred  by  the  stalute  of 
limitation  before  the  code  went  into  operation,  it  was  held,  that  such  promiee  did  not 
reriye  the  cause  of  action,  and  that  the  proyisions  of  seotioo  66  (now  73)  had  no  ap« 
plksatioD  to  this  section.  Wadwworth  y,  Thmnw,  3  Code  Rep.,  337 ;  7  Barb.,  S.  G. 
R.,  445.  Per  Gridley,  J.  The  statnte  had  atUched  when  the  code  of  1848  took 
effect.  After  that,  and  on  August  30tb,  1848,  the  defendant  promised  to  pay  the 
notes.  Bot  this  promise  was  not  in  writing,  and  the  defendant  insists  that  ii^thin 
the  prittcipie  of  the  90th  [110]  section  of  the  code  a  verbal  promise  does  not  revive 
the  cause  of  action.  Upon  these  ftols,  two  questions  are  presented  for  our  consider- 
ation. 1.  Whether  upon  the  true  construction  of  section  90  [HO],  irrespective  of 
the  saving  clause  contained  in  section  66  [73],  the  cause  of  action  was  revived.  It 
is  contended  for  the  plaintiff,  that  the  new  promise  is  not  withio  section  90  [110], 
upon  the  ground  that  statutes  are  always  to  be  construed  to  act  prospectively  and 
not  retrospectively.  There  can  be  no  doubt  that  this  proposition,  when  rightly  un- 
derstood, is  sound  law.  The  meaning  of  it  is,  that  a  statute  is  not  to  be  construed  to 
operate  retrospectively,  so  as  to  take  away  a  vested  right.  The  rale  is  so  expounded 
fai  all  the  cases  cited  (7  John.,  501 ;  13  Wend.,  490 ;  8  Id.,  661 ;  5  Hill,  408 ;  1  Denio, 
138  ;  10  Wend.,  104;  Id..  363).  To  bring  the  case  within  this  rule,  the  new  pro- 
mise should  have  been  maae  before  the  code  took  effect.  Then,  upon  the  law  as  it 
existed  when  the  code  went  into  operation,  the  plaintiff  would  have  hud  a  vested 
right  of  action,  to  recover  the  amt^nt  of  the  notes ;  but  there  having  been  no  reoog- 
nition  of  the  demand  or  promise  to  pay,  within  six  years  next  before  the  time  when 
the  code  became  a  law,  there  was  no  existing  vested  right.  It  had  been  taken  away 
by  the  statute,  and  hM  not  been  restored  by  a  new  promise ;  and  therefore  the  act 
was  strictly  prospective  in  its  opeiation.    it  had  respect  to  tiie  manner  in  which  a 
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right  of  action  might  be  revived.  The  plaintiff  loet  no  existing  right  by  the  act,  but 
was  merely  prevented  from  acqniriog  ooe  thereafter,  except  in  Uie  matter  pointed 
out  in  the  act  It  ia  true  that  the  opinion  delivered  by  Joatioe  Sntherlaad,  in  Vam^ 
Reiuttlaer^.  Livingtton  (19  Wend.  490),  apon  a  raperficial  reading,  eeemsto  carry 
ont  the  doctrine  a  little  larther  than  the  rnle  above  laid  down.  Bot  the  law  itwif 
warrants  no  snob  oonduaion.  That  wai  precisely  eneh  a  case  at  this  woold  hav« 
been  bad  the  new  promise  been  made  before,  instead  of  after  the  time  when  the  code 
took  effect. 

The  decision  in  Wsmer  v.  Chriawold  (8  Wend.  C61),  is  in  principle  the  same. 
There  is  a  great  variety  of  cases  which  show  that  the  rule  of  construction  now  in 
question  cannot  apply  to  a  case  like  this.  10  Wend.,  365  ;  Id.  104 ;  17  Id.  329 ;  9 
Hill,  238:  5  Id.  409 ;  1  Id.  324.  See  abo  1  Kent's  Com.,  455,  6:  Id.  406;  9 
2d.ed. 

The  next  question  to  be  considered  ia,  whether  section  66  [now  73]  of  the  coda 
excludes  the  provision  contained  in  section  90  [now  110]  from  any  application  to  the 
case  under  consideratioo. 

Section  99  [now  1 10]  is  certainly  a  part  of  the  title  mentioned  in  section  66  [now 
73] ;  and  yet  it  is  very  doubtful  whether  it  i^  so  within  the  spirit  and  true  meaning 
of  the  enactment.  The  fact  that  it  is  within  the  words  of  the  enactment  literally 
interpreted,  is  not  conclusive  upon  this  point  '*  The  real  intention,  when  accn* 
rately  ascertained,  will  always  prevail  over  the  literal  sense  of  the  terms."  (1  Kent's 
Com.  462.)  The  title  of  the  code  spoken  of  treats  **0f  the  time  of  commencing 
actions,"  and  is  intended  as  a  substitute  for  the  old  statute  of  limitations. 

When  it  was  decided  thst  the  forms  of  actions  should  be  abolished,  it  became 
necessary  to  restrict  this  statute ;  for  the  provisions  of  the  old  act  limited  actions  by 
name,  as  debt,  assumpsit,  case,  &c  And  in  construction  of  this  part  of  the  statute 
some  other  changes  were  made  in  the  times  limited  for  the  commencement  of  cer- 
tain actions.  It  whs  probably  these  limitationa  of  time  which  the  framers  of  the  aefc 
intended  should  not  apply  to  actions  already  oommenced,  or  to  cases  wherein  tha 
right  of  acdon  had  already  accrued.  The  proviaion  is  analogous  to  that  contained  in 
the  45th  section  of  2  R.  S.,  300.  Such  was  the  application  of  that  section,  as  appean 
from  the  oases  of  Van  Hook  v.  Whiiloek,  3  Paige,  416,  and  Fairbankt  v.  Wood^  17. 
Wend.,  329,  explained  in  2  Hill,  238,  and  5  Id.,  408.  We  think,  too,  that  the  con- 
duding  words  of  the  section  in  question  point  with  great  significance  to  the  class  of 
enactments  which  the  section  was  intended  to  embraoe.  When  it  is  said  that  '*  tha 
statute  now  in  force  shall  be  applicable  to  sQoh  oases^  according  to  the  subject  of  the 
action,  and  without  regard  to  the  form,'*  what  else  is  meant  but  that  the  statute* 
which  now  limit  actions  of  ^issault  and  batterjr  to  four  years,  and  actions  of  assump- 
sit to  six,  shall  continue  applicable  to  the  subjects  of  those  actions  (notwithstanding 
the  names  and  forms  of  actions  are  abolished),  in  all  cases  where  the  right  of  action 
had  accrued  ? 

Again,  the  enactment  applies  to  such  matters  only  as  are  now  regulated  by  statute* 
declanng  that  the  new  statute  shsll  not  apply,  but  that  the  old  ones  shall.  Now, 
section  90  [110]  is  a  provision  entirely  new.  It  is  not  a  substitute  for  any  former 
enactment  existing  when  the  code  took  effect.    Jb, 

It  is  not  necessary  that  an  acknowledgment  of  a  debt,  in  order  to  take  the  debt 
ont  of  the  statute  of  limitations  should  be  made  to  the  creiditor  himself  or  his  agent. 
It  is  sufficient  if  made  to  a  stranger.  Bloodgood  v.  Brtten,  4  Sand.  S.  C.  R.»  427. 
Watkino  v.*  SUvena^  4  Barb.  S.  C.  R.,  168. 

See  Woodruffs,  Moore,  8  Barb.  S.  C.  R.,  171,  and  Carshore  v.  Huyek,  6  i6., 
583.  A  payment  by  one  joint,  or  joint  and  several,  debtor  deea  not  revive  the  lia* 
bility  of  the  other.  Van  Keuren  v.  Parm^lee,  2  Corns.,  623.  Bogart  v.  Vormilya^ 
3  Code  Rep.,  142.    1  Code  Rep.,  N.  S.,  212. 
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TITLE  III. 
Parties  to  Civil  Actions.* 

SscTioN  111.  Party  in  mterest  to  sue. 

1 12.  AMigoment  of  thing  in  action. 

1 13.  Ezocator  or  trustee,  suits  by. 

114.  Suits  by  and  against  married  women. 

115.  Infants,  suits  by  and  againsL 

116.  Guardian,  how  appointed. 

117.  Who  may  be  plaioliflb. 

118.  Who  may  be  defendants. 

1 19.  One  or  more  may  sae  or  defend  for  all. 

120.  One  action  against  the  different  parties  to  bills  and  notes. 

121.  Action  when  not  to  abate. 

122.  Court  to  decide  controversy,  &c.    Interpleading. 

§  111.  [91.]  (Amended  1819-1861.)  Action  to  lely  party 
inintereet — Every  action  must  be  prosecuted  in  the  name  of  the 

*  The  present  code  (code  of  1849)  has  adopted,  with  slight  modifications,  the  mle 
in  relation  to  parties  which  formerly  obtained  in  courts  of  equity ;  and,  with  the  ex- 
ception in  seotion  113,  the  suit  must  be  prosecuted  in  all  cases  in  the  name  of  the 
party  in  interest ;  and  the  rnle  which  preyailed  in  equity,  with  the  modifications 
abo^e  stated,  may  be  yery  safely  applied  to  cases  under  the  code  ;  per  Mason  J.,  in 
Wistttfce  V.  JS'a/ofi,  5  Pr.  R.,  99,  100,  and  per  Parker,  J.,  in  HolUnbeek  ▼.  Van  Vol- 
kenburgh  (5  Pr.  R.,  281-284, 1  Code  Reports,  N.  S.,  33),  •*  The  former  chancery 
practice  is  now  adopted  as  to  making  parties."  The  commissioners,  in  a  note  to  their 
first  report,  say :  *^  We  have  intended  to  leaye  suitors  yery  much  at  liberty  to  choose 

whom  to  make  defendants  and  whom  to  join  as  plaintifib This  will  save 

the  plaintiff  from  the  hazard  now  encountered  of  bringing  in  too  many  parties  ex- 
cept that  of  paying  costs."  Comm's.  1st  Report.  It  may  be  proper  here  to  remark 
that  choses  in  action,  except  negotiable  bills  and  notes,  were  not  assignable  at  law, 
but  only  in  equity.  Oreenby  y.  Wileox^  2  John.  R.,  1.  And  in  case  of  an  action 
at  law,  brought  to  recover  such  chose  in  action,  it  was  necessarily  in  the  name  of 
the  assignor,  or  if  dead,  his  personal  representatiyes,  if  any ;  but  if  there  was  no 
executor  or  administrator  of  his  estate,  the  assignee  might  by  statute  sue  in  his  own 
name.  (2  R.  S.  274,  s.  5,  2d  ed.)  Seeley  y.  Seeley,  2  Hill,  496.  See  Corhin  y. 
Emermn,  10  Leigh,  663.  Bell  y.  Shrockj  2  B.  Munroe,  29.  Combs  y.  Tarlion^ 
ib,,  194.  Oattwood  y.  Riukett  1  Munroe,  22.  Sanders  y.  Murry^  4  Bibb.,  4.S8. 
Allen  y.  Cneketit  >&•<  240.  Bromley  y.  Holland,  7  Sumner's  Rep.,  3  note  (o.)  7Ve« 
eoikie  v.  Ausiinj  4  Mason,  16-41.  Hobart  y.  Andrews,  21  Peck,  526,  531,  532 ; 
Story,  £q.  PI.,  153.  The  United  States  being  the  asMguees  was  an  exception — they 
might  sne  in  theur  own  name.  United  Slates  y.  White,  2  Hill,  59.  Now,  how- 
eyer,  it  is  presumed  that  the  action  in  such  a  case  must  be  in  the  name  of  the  as« 
aignee ;  but  whether  or  not  the  assignor  should  be  made  a  party  to  the  suit  is  a 
question  that  admits  of  considerable  doubt  It  is  recommended,  howeyer,  that  in 
such  cases  the  assignor  should  be  made  a  party  defendant,  and  seryed  with  a  notice 
of  no  personal  claim  under  seotion  131  of  this  code,  which,  as  amended,  applies  to 
all  actions,  and  seems  to  contemplate  that  cases  will  occur  under  the  present  prao* 
tice,  as  under  the  practice  in  the  late  court  of  chancery,  where  it  may  be  adyisable  to 
make  parties  defendants  who  have  a  mere  nominal  interest  in  the  subject  matter  of  the 
suit  It  seems  imitossible,  when  viewing  the  analogy  of  the  rules  respecting  parties, 
contained  in  this  t.tle,  to  the  roles  on  the  same  subject  in  the  late  court  of  chancery, 
to  resist  the  inference  that  it  was  the  int«)niidn  of  the  framersof  the  code,  in  effect 
and  subject  to  the  express  enactments  in  this  title,  to  introduce  the  rules  in  equity 
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real  party  Id  interest,  except  as  otherwise  provided  in  section 
one  hundred  and  thirteen  ;  hut  this  action  shall  not  he  deemed 
to  authorize  the  assignment  of  a  thing  in  action  not  arising  otU 
of  contract. 

The  amendment  of  1851  in  tbiB  Motion  it  the  inierUon  of  the  wordt  at  th<  end, 
printed  in  iialxe. 

In  Kellogg  y,Chureh,  3  Code  Rep.  53 ,  it  waa  held  under  thta  tection,  before  amend- 
ment of  1851,  that  the  right  of  action  for  a  tort,  was  aanig^able,  and  that  the  action 
might  he  brought  in  the  name  of  the  aaaignee,  or  the  real  party  in  interest.  Although 
a  mere  right  of  aotion  for  a  tort,  is  not  assigDable,  yet  after  the  conversion  of  a  chat- 
practice  respectiog  parties.  With  respect  to  parties  to  equity  suits  it  has  been  well  ob- 
served that  they  were  of  three  kinds,  namely :  those  who  might  ba  parties,  those  who 
sAouM  be  parlies,  and  those  who  must  be  parties.  The  class  of  those  who  might 
be  parties,  included  persons  having  no  real  or  legal  interest,  and  who  were  proper 
or  not  improper,  but  not  naeeeoary  partiea ;  as,  for  example,  the  assignor  by  an 
absolute  and  unconditional  and  voluntary  assignment  of  a  judgment  or  an  equity  of 
redemption.  Buren  v.  Cranes  1  Green's  C.  R,  348.  Free/an^/  v.  Loubaty  ib.,  104, 
348.  Chester  v.  King^  ib.,  405 ;  but  in  general  no  one  need  be  nor  indeed  should 
be  a  party,  against  whom  if  the  action  were  brought  to  a  hearing  no  jndgvnont  could 
be  rendered.  Rtimadyk  v.  Knnt,  1  Gall.  R.,  383.  Vandetpool  v.  DatenporVo 
ExWo,  2  Green's  C.  R,  132.  Where,  however,  an  assignment  is  involuntary,  as  if 
it  be  made  by  operation  of  law,  then,  nnless  the  law  making  the  assignment  other- 
wise provided,  the  SMigoor  had  to  be  made  a  party  to  a  suit  by  the  assignee.  Bedg' 
wick  V.  Cleoeiand,  7  Paige  R.,  289.    Mill  v.  Hoag^  ib.,  31. 

The  clasa  of  those  who  should  be  made  parties,  ineluded<i— all  penons  legally  or 
beneficislly  or  materially  iateretted  in  the  subject  matter  and  result  <if  the  suit.  It 
is  not  easy,  however,  to  mark  the  precise  difference  between  those  who  might  and 
those  who  should  be  made  parties.  It  is  said  that  it  may  be  doue  by  limiting  the 
class  of  those  who  should  be  parties  to  those  who  have  an  interest  in  the  event  of  the 
suit  merely.    See  King  v.  Berry's  ExWs^  2  Green's  C.  R.,  52.     Caldwell  v.  Teg" 

Sort,  4  Peters,  190.  Bank  of  Alexandria  v.  Seton^  1  ib„  306.  MarohaU  y. 
Icverly,  5  Wheat.,  313 ;  4  Cond.  R.,  660.  Williams  v.  Russell,  19  Pick.  R.,  163. 
Wiser  v.  Blackly^  1  Johns.  Ch.  R.,  438.  Smith  v.  Trenton  and  Delaware  Falle 
Co,,  3  Green's  C.  R.,  505.  Crease  v.  Babcoek,  10  Metcalfs  R.,  531 ;  and  many 
other  easea. 

The  class  of  those  who  must  he  made  parties,  properly  inelodes  all  who  should 
be  made  parties ;  but  the  rule  as  to  who  should  be  parties  was  and  still  is,  it  would 
seem,  extremely  pliable,  and  may  be  molded  to  further  the  end  of  justice.  Wendell 
V.  Van  Rensselaer,  1  Johns.  Ch.  R.,  349.  Story,  £q.  PL,  ss.  94--96.  Hallett  v. 
Hallett,^  Paige,15.  Cylleny:Queensbury^  1  Bro.  C.  C.  (Perkina'ed.),  101.  Willie 
V.  Henderson  J  4  Scam.,  30.  Otlham  v.  Vairns,  Breese,  134.  Scott  v.  Moore;  3 
Scam.,  316.    See  sections  117,  118,  119,  of  this  code,  and  notes  thereto. 

It  feeros  the  prevailing  opinion  since  the  pasaage  of  the  code,  that  in  a  aoit  by 
the  assignee  of  a  chose  in  action,  the  assignor  is  not  a  necessary  party ;  and  we  be- 
lieve it  is  not  now  the  practice  in  such  cases  to.  make  the  aasignor  a  party.  The 
correctness,  however,  of  this  practice  may  well  be  doubted.  The  distinctions  be- 
tween the  principles  of  law  aod  equity  still  exist  (see  note  to  section  69),  and  the 
law  did  not  recognize  the  assignment  of  choses  in  action ;  and,  altliottgh  equity  did, 
yet  it  waa  neccMary,  even  in  equity,  aa  a  general  rule,  to  make  the  assignor  a  party. 
The  code  has  nowhere  expressly  changed  the  law  respeoting  an  assignment  of  a 
chose  in  action,  except  to  permit  an  action  to  be  in  the  name  of  the  assignee  thereof, 
and  without  joining  the  assignor  aa  plaintiff;  but  he  waa  not  ordinarily  a  plaintiff  in 
a  suit  in  equity,  but  a  defendant,  on  the  fiction  that  he  refused  to  join  as  plaintiff; 
and  he  might  now  be  made  a  defendant  after  a  demand  pursuant  to  section  119  of 
this  code,  and  served  with  a  notice  under  section  131 ;  and  thia  would  aeem  to  be 
the  better  course  to  pursue. 

In  actions  against  owners  of  vessels,  &«.,  difficulty  was  formerly  experienced  in 
ascertaining  the  names  of  the  persons  to  be  served,  to  obviate  which  it  waa  enacted 
(Laws  of  1836,  p.  582)  that  every  aMOciation  or  company  formed  for  the  purpose  of 
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tel  tiM  owaar  may  lell  the  chattel  itaelf,  so  ai  to  |pTe  the  parehaeer  a  right  to  re- 
claim it  ffom  the  wrong-doer,  or  to  maintain  an  action  for  its  recoyery  in  his  own 
name,  on  a  demand  made  in  his  own  behalf,  and  a  refasal  to  give  it  up.  Hall  ▼. 
JUkifUon,  2  Corns.,  293. 

In  Robiumn  t.  Weeks  (1  Code  Rep.,  N.  S.»  311),  decided  in  September,  1851,  at 
a  general  term  of  the  supreme  court,  it  was  held  that  a  right  of  action  for  a  tort  for 
the  taking  or  conTorting  personal  property,  might  be  assigned ;  and  that  in  an  action 
to  recover  damages  for  the  conyersion  of  personal  property,  and  verdict  for  the 
plaintiff, an  assignment  after  verdict  and  before  perfecting  the  judgment  in  the  action, 
is  lawful*  and  vests  the  title  to  the  judgment  when  perfected  in  thn  assignee.  And 
at  a  general  term  of  the  supreme  court  at  New  York,  December,  1851,  present 


the  transportation  of  passengers  or  property,  either  by  boats,  vessels,  or  stages,  shall 
Biakie  a  statement  of  the  names  of  the  persons  oomposiog  such  association  or  ooropa- 
ay,  and  file  in  the  clerk's  office  of  each  county  through  which  such  assoclatioa  or 
company  may  transact  its  business,  a  copy  of  such  statement ;  and  until  such  state- 
ment is  filed,  any  action  to  be  brought  against  such  association  or  company  is  not  to 
he  abated  by  reason  that  all  the  membem  of  the  association  are  not  joined  in  the  ac- 
tion ;  and  that  after  such  statement  is  filed,  any  action  against  the  persons  named 
therein  is  not  to  be  abated  for  the  reason  tliat  other  owners  have  become  interested, 
mUess  thirty  days  previous  to  the  bringing  of  such  action  a  further  statement  has 
been  filed,  showing  the  change  in  the  persons  composing  such  association,  and  the 
time  when  such  change  took  place ;  nor  is  any  action  to  be  defeated  by  reason  that 
any  of  said  parties  have  ceased  to  be  interested,  unless,  at  least  thirty  days  before  such 
action  is  brought,  a  notice  thereof  shall  be  filed  as  aforesaid. 

As  to  actions  by  and  against  joint-stock  companies,  it  is  provided  by  laws  of  1849, 
e.  258,  p.  389,  that  any  joint-stock  company  consisting  of  seven  or  more  shareholders 
or  associates,  may  sue  and  be  sued  in  the  name  of  the  president  or  treasurer  for  the 
time  being  of  such  joint-stock  company  or  association ;  and  all  suits  and  proceedings 
so  prosecuted  by  or  against  such  joint -stock  company  or  association ;  and  the  service 
of  all  process  or  papers  in  such  suits  and  proceedings  on  the  president  or  treasurer, 
for  the  time  being,  of  such  joint-stock  company  or  aasociation,  shall  have  the  ssme 
force  and  effect,  as  regards  the  joint  rights,  property,  and  effects  of  such  joint-stock 
company  or  association,  ss  if  such  suits  and  proceedings  were  prosecuted  in  the 
names  of  all  the  shareholdera  or  associates  in  the  manner  now  provided  by  law. 

As  to  actions  to  recover  compensation  for  causing  death  by  wrongful  act,  neglect, 
or  default,  it  is  provided  by  laws  of  1849,  c.  256,  p.  388,  that  every  such  action  shall 
be  brought  by  and  in  the  names  of  the  personal  representatives  of  the  deceased 
person. 

A  statute  of  the  State  of  Mississippi  makes  bonds,  bills  single,  etc.,  assignable  by 
indorsement,  and  authorizing  the  assignee  to  sue  in  his  own  name,  was  held  not  to 
require  the  indorsement  of  a  bond  to  k^  under  seal,  to  give  the  indorsee  the  right  to 
sue  tm  the  bond  in  his  own  name.  Montgomery  v.  DelUnghamj  3  6me.,  and  M., 
647. 

In  the  islands  of  Barbadoes,  Bermuda,  and  Jamaica,  the  person  beneficially  in- 
terested may  sue  in  his  own  name.  3  Burge  on  Colonial  and  Foreign  Law,  565. 
Statute  14  Geo.  3,  c.  28^  si  3.  Bermuda  Acto,  passed  10  May,  1786.  And  in  Ire- 
land, by  statutes  9  Gea  2,  c.  5,  and  25  Geo.  2,  c.  14,  assignees  of  judgments,  stat- 
ute staples,  and  statute  merchanti,  may  sue  in  their  own  names. 

Where  an  agent  made  a  contract  in  writing  in  his  own  name,  and  without  dis- 
cloaing  his  principal,  it  was  held  that  the  principal  (being  the  real  party  in  interest) 
might  sue  in  his  own  name  for  a  breach  of  auch  contract  Eriekeon  v.  Comptorif  6 
Pr.  R.,  471. 

Where  the  master  of  a  vessel  has  merely  an  equitable  interest  in  her  under  a 
contract  with  the  owner  for  the  purchase  of  a  pan  thereof,  the  vessel,  in  the  mean 
time  and  until  the  completion  of  the  purchase,  to  be  run  for  their  joint  account,  but 
entirely  subject  to  the  control  of  the  owner,  the  master  has  not  such  an  interest  as 
to  make  him  a  necessary  party  to  proceedings  instituted  bv  the  owner  for  the  recov- 
ery of  freight  earned  by  the  vessel.     Ward  v.  Whitney^  3  Sand.,  S.  C.  R.,  399. 

Aa  to  ousts  against  parties  in  interest  aaing  in  the  name  of  others,  see  note  to 
Motion  113of  thiaeode. 
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Edmonds,  Edwards,  Miteliell,  and  Kinjf,  JJ.,  in  the  oaw  of  Zahrukie  y.  8ayre,  ft 
was  held,  that  althoogh  an  action  connected  with  a  wrong  to  the  penon  is  not  as- 
sigrnable,  yet  when  conoected  with  property  affecting  its  valae,  it  is  assignable,  an4 
the  action  may  be  brought  for  it  in  the  name  of  the  assignee. 

Possession  of  a  negotiable  bill  of  exchange  or  promissory  note,  is  presamptive  evi- 
dence of  title.  Motiram  v.  MUU,l  Sand.,  8.0.  R,  87 ;  and  where  the  plaintiffs,  a 
hank,  sned  on  a  draft  payable  to  the  order  of  W.  B.  S.,  their  cashier,  and  the  com- 
plaint alleged  that  it  was  delivered  to  the  said  W.  B.  8.,  cashier,  **/or  the  wid 
Bank,^^  held,  on  demarrer  to  the  complaint,  that  the  action  was  well  brengfat  in  the 
name  of  the  bank.     Camden  Bank  y.  Rogerw,  2  Code  Rep.,  45  ;  4  Pr.  R,  63. 

Bat  it  has  been  said  that  bonds  taken  in  the  name  of  the  people  of  the  State 
should  be  prosecuted  in  the  name  of  the  people,  and  not  in  the  name  of  the  party  iik 
interest    Sot  v.  Seaman ^  2  Code  Rep.,  1. 

A  policy  of  insurance  was  effected  by  A.  upon  the  property,  and  as  the  agent  of 
the  plaintiff*.  The  policy  was  made  out  in  the  name  of  A.  as  principal,  and  contained 
a  clause  that  the  loss^  if  any,  should  be  paid  to  A.  only.  A  loss  having  occurred, 
held  th  it  the  plaintiff,  being  the  real  party  in  interest,  might  maintain  an  action  on 
such  policy  in  his  own  name.    Lane  v.  Columbtu  Int,  Co*,  3  Code  Rep.,  65. 

§  112.  [92.]  (Amended  1849.)  Assignment  of  thing  in 
action. — In  tbe  case  of  an  assignment  of  a  thing  in  action,  the 
action  by  the  assignee  shall  be  without  prejudice  to  any  set  off 
or  other  defence  existing  at  the  time  of,  or  before  notice  of,  the 
assignment ;  bnt  this  section  shall  not  apply  to  a  negotiable 
promissory  note  or  bill  of  exchange,  transferred  in  good  faith, 
and  upon  good  consideration,  before  dne. 

The  assignee  of  a  mortgage  takes  it  subject  to  all  the  existing  equities  between 
the  mortgagor  and  mortgagee,  and  among  others,  the  right  ot  set  off.  Niagara 
Bank  v.  Jiooeevelt,  9  Cow.,  409  ;  and  see  10  Paige,  369;  3  Beav.  R.,  357  ;  and  all 
liens  t  Taylor  v.  Bate*,  5  Con.,  376  \  and  see  King  v.  Lindeay,  3  Iredell's  Eq  R, 
77  ;  McFarlane  v.  Oriffith,  4  Wash.,  C  C,  584.  Ballard  v.  Stepkenwn,  7  Mon., 
365.  Mayo$  v.  Gt/es,  1  Mun£,  533.  6  Geo.,  R.,  119.  1  Paige,  319.  S  Johus., 
Ch.  R.,  47.  1  Dev.  and  Bait,  14.  2  Wash.,  255.  3  Paige,  365.  6  Mnnf.,  316. 
But  the  assignee  is  not  affected  by  the  equity  of  a  third  party,  not  a  party  to  the  bond, 
and  of  whose  right  he  had  no  notice.     Moore  v.  Holeomb^  3  Leigh,  597. 

A  liquidated  demand  assigned  in  good  faith  for  a  full  consideration,  before  it  be- 
comes due,  is  not  subject  to  a  set  off  in  favor  of  the  debtor  of  a  like  demand  against 
tbe  assignor,  payable  to  the  debtor,  which  was  in  existence  but  was  not  due  when  the 
assignment  was  made.     Watt  v.  Mayor ^  ^e,  of  N.  V.,  1  Sand.,  S.  C.  R.,  23. 

\Vhere  a  suit  was  brought  upon  an  account  by  the  assignees  thereof,  in  the  name 
of  the  assignor,  it  was  decided  that  a  promissory  note  of  the  assignor,  held  by  the 
defendant  at  the  time  of  the  assignment,  bnt  not  then  due,  could  not  be  set  off  against 
such  account     Welle  v.  Stewart,  3  Barb.,  S.  G.  R.,  40. 

In  Beekwith  v.  Union  Bank  (4  Sand.,  &  G.  R.,  601),  Oakley,  Ch.  J.,  in  deliver- 
ing the  opinion  of  the  court,  says  :  "  Under  the  former  statute  of  set  off,  when  the 
action  was  brought  iu  the  name  of  a  party  to  a  chose  in  action,  by  one  to  whom  he 
had  assigned  it,  the  defendant  seeking  to  make  a  set-off,  was  required  to  show  that 
be  bad  a  right  to  make  it  against  the  nominal  plflintiff  at  tlie  time  the  assignment 
was  made.  The  law  preserved  tho  equities  of  the  parties,  and  the  rights  of  an  aa- 
aignee  were  protected,  although  the  suit  was  brought  in  the  name  of  the  aisignor. 
Section  112  of  the  code  was  intended  to  preserve  in  the  same  manner  the  rights  of 
defendants,  in  cases  where  the  ^nit  was  prosecuted  in  the  name  of  the  asMgnee^  as 
required  by  section  111.'' 

**  The  effect  of  the  provisions  of  the  code  is  to  leave  the  rii^ht  of  set*off  unaf- 
fected ;  and  the  case  is  to  be  decided  aocording  to  the  law  of  set-off,  as  esiablished 
by  the  revised  statutes     The  only  change  made  is  in  the  form  of  the  section.'* 

Therefore^  where  a  bank  depositor  who  was  an  indorser  on  a  bill  held  by  the 
bank)  running  to  maturity,  and  in  whose  favor  there  was  a  balance  of  aceoiut 
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nearly  equal  to  the  bill,  made  a  general  asftignroeDt  for  the  benefit  of  creditors ' 
and  floon  after  and  before  notice  of  the  assignment  the  bill  was  protested,  the  as- 
-ngnoT  fixed  as  indorserf  and  the  amount  of  the  bill  charged  to  his  accoant  on  the 
books  of  the  bank,  and  the  bill  was  held  by  the  bank  uncanceled,  when  notice  of 
the  assignment  was  given ;  it  was  held  that  the  assignee  was  entitled  to  recover 
from  the  bank  the  eotiro  sum  in  deposit,  without  any  deduction  for  the  amount  of 
the  bill.    Beekwitk  y.  Union  Bankj  supra. 

The  admiasioiiB  or  declarations  of  an  assignor  of  a  chose  in  action,  made  while 
lie  is  the  holder,  and  before  assignment,  are  evidence  against  his  assignee,  and  all 
daimiog  under  him.  2  Phill.  £v.  (Cow.  &  Hill's  £d.),  note  446,  pp.  387,  644, 
663.    See  Brown  ▼.  MeGraw,  12  Sme.  &  M.,  267.     Grand  Gulf  Bank  v  Wood, 

In  every  assignment  of  an  instrument  even  not  negotiable,  the  assignor  impliedly 
warrants  that  the  instrument  is  valid,  and  the  obligor  liable  to  pay  it  Lile  v. 
Hopkins,  12  Sme.  dt  M.,  302. 

An  assignee  of  a  right  of  action  may  issue  an  attachment  (I  Hill,  485),  and 
prosecute  proceedings  supplementary  to  execution.  1  Code  Rep.  K.  S.,  75, 
Dl,  232. 

The  assignee  of  a  cause  of  action,  assigned  after  action  brought,  is  liable  to  the 
•defendant  for  costs,  if  he  (the  assignee)  proceed  in  the  action  after  the  assignment 
(Cow.  17)  ;  and  in  such  a  case  he  takes  the  demand  eum  onere,  and  is  liable  lor  the 
costs  which  had  accrued  before  as  well  as  those  which  arise  after  the  assignment. 
10  Wend.,  622.    20  i6.,  630,  632. 

If  an  action  be  brought  in  the  name  of  the  assignor  by  an  assignee  of  a  right 
•of  action,  or  by  any  person  beneficially  interested  in  the  recovery  in  such  actioUf 
aoch  assignee  or  person  is  liable  for  costs  in  the  same  cases  and  to  the  same  extent  in 
which  the  plaintiff  would  be  liable,  and  the  payment  of  soch  costs  may  be  enforced 
by  attachment  (2  R.  8.,  515,  s.  47,  [619,  s.  44.]  19  Wend.,  151.  20  ib.,  630.) 
And  such  assignee  or  person  Is  bound  to  indemnify  the  plainiiff  on  record,  and  will 
bo  directed  to  pay  the  eoeU  on  his  applMation.  20  Wend.,  630.  7  ib.,  497.  If 
the  party  in  Interest,  however,  succeed  in  the  action,  and  the  defendant  appeals  and 
suoceeds  on  the  appeal,  the  party  in  interest  is  not  liable  for  the  costs  of  the  ap- 
peal.    19  Wend.,  151. 

See  note  to  section  293  of  this  code. 

§  113.  [93.]  (Amended  1851.)  Actions  en  autre  droit. — 
An  executor  or  administrator,  a  trustee  of  an  express  trust,  or 
a  person  expressly  authorized  by  statute,  may  sue,  without 
joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted.  A  trvstee  of  wn  exfpreee  trusty  within  the  rneanr 
irig  of  this  seciionj  shall  be  construed  to  incline  a  person  vrith 
nvhaniy  or  in  whose  name^  a  contract  is  made  for  the  "benefit  of 
cmother. 

The  amendment  is  the  insertion  at  the  end,  of  the  words  printed  above  in  italic. 
This  amendment  was  evidently  made  with  the  view  to  remove  the  doubts  which 
arose  as  to  what  was  meant  by  the  expression  "  irueiee  of  an  express  trusV^  The 
amendment  seems  confirmatory  of  the  decision  of  the  superior  court,  in  which  it 
was  held  that  *' mercantile  factors  or  agents  doing  business  for  others,  but  in  their 
own  names,  were  trustees  of  an  express  trust.*'  Grinnell  v.  Schmidt,  3  Code  Rep., 
19.    2  Sand.  S.  C.  R.,  70& 

AH  town  and  county  oflicers  may  sue  in  their  official  capacity.  (2  R.  S., 
325,  s.  6.) 

Suits  may  be  brought  by  the  supervisors  of  the  county,  the  loan  officers 
or  commissioners  of  loans  of  a  county,  the  county  superintendents  of  the  poor, 
commissioners  of  common  schools,  oommissionera  of  highways,  trustees  of  school 
districts;  and  town  superintendents  of  common  schools,  upon  any  contracts  made 
by  them  or  their  predecessors,  in  their  official  character,  to  enforce  any  lia* 
Mlity  or  any  duty  enjoined  by  law  to  such  officers  or  the  body  they  repre* 
•ent,  and  to  recover  the  damages  for  any  injuries  done  to  the  property  or  right  of 
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raob  officeni,  or  the  bodief  represented  by  them ;  and  they  may  bring  mieh  fletions  in 
the  name  of  their  respective  offices,  notwithstanding  the  contract  or  obligation  on 
which  the  same  is  founded  may  have  been  made  with,  or  to,  any  of  their  predeces- 
sors in  office  in  their  individual  names  or  otherwise.  But  in  all  cases  the  action 
should  be  brought  in  the  name  of  the  officer,  with  the  addition  of  his  name  of  office, 
and  not  merely  in  the  name  of  the  office.  2  R.  8.,  569,  s.  107.  Bufertimrt  9jf 
Galway  v.  ^<im«oii,  4  Hill,  136. 

Any  joint-stock  company,  or  association,  consisting  of  seven  or  more  shareholders 
or  associates,  may  sue  and  be  sued  in  the  name  of  the  president  or  treasurer,  for  the 
time  being,  of  such  joint-stock  company  or  association,  and  all  suits  and  proceedings 
so  prosecuted,  by  or  against  such  joint-stock  company  or  association,  and  the  service 
of  all  proceas  or  papers  in  such  suits  and  proceedings,  on  the  president  or  treasurer 
for  the  time  being  of  such  joint-stock  company  or  association,  shall  have  the  same 
force  and  effect  as  regards  the  joint  righti,  property,  and  effects  of  such  joint-stock 
company  or  association,  as  if  such  suits  and  proceedings  were  prosecuted  in  the 
names  of  all  the  shareholders  or  associates,  in  the  manner  now  provided  by  law. 
Laws  of  1849,  cap.  258.  p.  369,  s.  1.  By  seclioos  2,  3,  and  4,  it  is  provided,  that 
no  actions  so  commenced  shall  abate  by  the  death,  removal,  or  resignation  of 
such  president  or  treasurer,  or  the  death,  or  legal  incapacity  of  any  shareholder  or 
associate,  but  in  case  of  the  death  of  the  president  or  treasurer  so  sued,  and  pending 
the  action,  the  same  may  be  continued  by  or  against  his  successor.  That  the  presi- 
dent or  treasurer  so  sued  is  not  to  be  personally  liable,  except  as  otherwise  liable  as 
a  shareholder.  That  after  judgment  obtained  against  any  joint-stock  company  or 
assooiatiou  in  an  action  against  the  president  or  treasurer,  the  plaintiff  may  sue  all  or 
any  of  the  shareholders  therein  individually,  or  may  in  the  first  instance  sue  the  in- 
dividual shareholders  J  but  if  it  appear  that  the  suit  is  brought  against  the  individual 
membera  to  vezatioosly  and  oppressively  enhance  costs,  the  court  shall  not  allow 
more  costs  than  could  have  been  recoverable  if  one  action  only  had  been  against  the 
president  and  treasurer.  By  laws  of  1851,  cap.  455,  p.  838,  the  above  law  is 
extended  to  any  company  or  association,  composed  of  not  less  than  seven  persons, 
who  are  owners^  or  who  have  an  interest  in  any  property,  right  of  action  or  demand, 
jointly  or  in  common,  or  who  may  be  liable  to  any  action  on  account  of  such  owner- 
ship or  interest ;  and  the  suits  and  proceedings  authorized  by  the  said  law  [of  1849}, 
may  be  brought  and  maintained  in  the  manner  therein  provided,  as  well  for  any 
cause  of  action  theretofore  existing,  as  for  any  that  might  thereafter  accrue. 

As  to  actions  by  and  against  limited  partners  or  partnershipf,  see  1 R.  S.  [764]  753. 

As  to  actions  against  shareholders  and  stockholders  in  dissolved  companies  for 
manufacturing  purposes^  see  3  R.  S.,  3d  ed„  262. 

On  a  promissory  note  given  to  an  executor  or  administrator,  on  account  of  the 
decedent's  estate,  he  may  sue  either  individually  or  in  his  representative  character. 
Bright  V.  Currie,  10  N.  Y.  Leg.  Obs.,  104. 

An  action  cannot  t>e  brought  against  a  lunatic,  judicially  declared  such,  without 
an  application  to  the  court,    ^overkill  v.  Dickton,  5  Pr.  R.,  109. 

By  laws  of  1845,  p.  91,  cap.  112,  sec.  2,  it  is  enacted,  that  *<  receivers  and  com- 
mittees of  lunatics  and  habitual  drnnkarda,  appointed  by  any  order  of  the  court  of 
chancery,  may  sue  in  their  own  names  for  any  debt,  claim,  or  dt^mand,  transferred  to 
them,  or  to  the  possession  or  control  of  which  they  are  entitled  as  such  receiver  or 
committee,  and  when  ordered  or  authorized  to  sell  such  demands,  the  purchaser 
thereof  may  sue  and  recover  therefor  in  his  own  name,  but  shall  give  such  security 
for  costs  to  the  defendant  as  the  court  in  which  such  suit  is  brought  shall  direct" 

In  all  cases  other  than  those  expressly  provided  for  by  statute,  the  action  must  be 
in  the  name  of  the  lunatic  or  idiot,  by  his  next  friend.  McKUlip  v.  McKillipj  8 
Barb.  S.  C.  R.,  552.  SembU,  an  habitual  drunkard  may  bring  an  action  in  his 
own  name  without  a  next  friend.  It  seems  that  actions  to  recover  real  property  of 
idiots,  lunatics,  A^.,  must  be  in  the  name  of  such  idiot,  lunatic,  dec. ;  Lane  v.  Sche-i 
merhom,  1  Hill,  97.    Peirie  v.  Shoemaker,  24  Wend.,  85. 

Receivers  appointed  pursuant  to  section  244  and  298  of  the  code  and  rule  77  of 
the  supreme  court,  and  sheriffs  in  the  cases  mentioned  in  section  252  of  the  code, 
may  sue  in  their  own  names. 

In  equity,  idiots  and  lunatics  sue  by  their  committees ;  and  where  a  bill  was  filed 
in  the  name  of  a  person  as  plaintiff  who  was  in  a  stale  of  mental  incapacity,  it  was 
ordered  to  be  taken  off  the  file.  Wartnaby  v.  Wartnaby^  1  Jac.  R.,  377.  As  to 
when  the  lunatic  need  and  need  not  be  joined  as  a  plaintiff  with  his  committee,  see 
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FuUer  ▼.  Laneej  1  C.  C^  18,  d.;  Ati.Gen,  f.Woolwiek,  lb.  135 ;  Ortley  r.  Mfierve 
7  J.  C  R.,  139 ;  and  it  is  nid  that  the  code,  "  does  not  apply  to  persons  under 
mental  disability  in  whose  names  the  committee  of  their  person  or  estate  prosecute 
as  nsoal,"  it  is  presumed  with  or  without  joininir  the  name  of  the  individuals  who  are 
of  noosane  understanding.    Mitf.  Eq,  Pi,  by  Moultont  31.  (n.) 

Persons  incapable  of  acting  for  themselves,  thoosh  not  idiots,  or  lunatics,  or 
infants,  have  been  permitted  to  sue  by  their  next  fHend.  Cur,  Can.  468 ;  WyatU,  P. 
S.  979,  SackvUle  v.  AyUwortk,  I  Vern.  105.  Re  Barker,  2  Johns.  Ch.  C.  232. 
Malin  V.  MaUn,  lb.  238. 

Whether  it  is  necessary  or  proper  to  make  an  idiot  or  lunatic  a  joint  defendant 
with  his  committee  in  suits  relating  to  such  idiot  or  lunatic,  is  vexata  queitio.  See 
BraMker^9  Ex'ori  v.  Van  Cortland,  2  John&  Ch.  C,  242. 

Suits  by  common  informers,  are  to  be  in  the  name  of  informer.  2  R.  S.  394,  s.  5. 

See  also  notes  to  sections  iii.,  114,  115  and  1 18  of  this  code. 

§  114.  [94.]  (Amended  1861.)  Acti(mhy  married  woman. — 
When  a  married  woman  is  a  party,  her  hasbaud  must  be 
joined  with  her,  except  that, 

1.  When  the  action  concerns  her  separate  property,  she 
may  sue  alone ; 

2.  When  an  action  is  between  herself  and  her  husband,  she 
may  sne  or  be  sned  alone. 

JBut  where  Tier  huehand  cannot  he  joined  with  her^  as 
herein  provided.^  she  shall  prosecute  or  defend  hy  her  next 
jfriend^ 

The  amendment  is  the  addition  of  the  part  in  Italic. 

Under  this  section  prior  to  amendment,  it  was  held,  that  although  in  an  action 
concerning  her  separate  property  a  married  woman  might  sue  alone,  yet  where  in 
such  an  action,  the  husband  was  joined  as  a  co-plaintifl;  such  joinder  was  no  ground 
for  a  demurrer.    Van  Bur  en  v.  (Joekburnt  2  Code  Rep.,  63. 

And  in  an  action  against  a  husband  and  wife  to  foreclose  a  mortgage  and  enforce 
payment  of  a  bond  executed  by  them,  to  secure  the  purchase  money  of  premises 
conveyed  to  the  wife  subsequent  to  April,  1848,  held,  that  there  was  no  misjoinder 
of  parties  nor  uniting  of  incompatible  causes  of  action,  although  the  wife  was  not 
liable  on  the  bond  in  case  of  a  deficiency  on  sale.  The  bond  was  void  as  to  the 
wife,  but  good  as  to  the  husband.  The  wife  was  a  necessary  party  because  the  leg^ 
estate  was  in  her,  and  the  husband  was  a  proper  party  because  of  his  liability  on  the 
bond  in  case  of  a  deficiency  on  sale,  and  both  were  the  mortgagors.  Conde  ▼. 
Shepherd,  4  Pr.  R.,  75.     Conde  v.  yeleon^  2  Code  Rep.,  58. 

The  supreme  court  in  the  first  judicial  district,  held,  that  though  a  married  wo- 
man might  sue  alone,  in  respect  to  her  separate  property,  yet  she  could  sue  only  by 
lier  next  friend,  who  must  be  a  person  of  sufiicient  substance  to  be  responsible  for 
costs.  Coit  V.  Coit,  2  Code  Rep. ,  94.  3  Code  Rep.,  23,  4  Pr.  R.,  332.  Confirmed 
on  appeal,  6  lb.  53. 

And  that  it  was  only  in  cases  of  suits  for  an  absolute  divorce,  where  a  wife  is  by 
statute  allowed  to  sue  in  her  own  name,  that  she  can  prosecute  a  suit  without  a  next 
friend.    lb. 

The  objection  that  a  married  woman  has  sued  in  her  own  name  without  a  next 
friend,  may  be  taken  at  any  stage  of  the  suit.    Jb. 

In  Forreet  v.  Forreot^  3  Code  Rep.,  254,  Edmonds,  J.,  wa^asked  to  re-consider 
the  decision  in  the  case  of  Coit  ▼.  Coit,  but  he  refused  to  do  so,  and  said,  that  case  is 
the  law  of  this  court,  and  of  this  case,  and  held  that  a  next  friend  was  necessary  in  an 
action  by  the  wife  for  a  divorce  ;  but  in  the  sixth  judicial  district,  it  was  held  that  under 
this  section  the  wife  might  bring  a  suit  alone  without  a  next  friend  against  her  hus- 
band for  a  limited  divoroe,  for  cruel  treatment.  Tippel  v.  Tippel^  3  Code  Rep.»  40.  4 
Pr.  R.,  336.    And  the  same  opinion  is  said  to  have  been  entertained  by  all  the  justices 
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of  the  rapiftme  court  in  the  eighth  jndieial  diitrict  Ntwmmm  r,  Ntwman,  3  Code 
Rep-,  1 83.  And  in  that  case  it  was  said,  that  in  all  cases  of  an  action  by  a  wife  against 
her  husband,  she  onay  sue  alone,  under  this  section,  without  a  next  friend.     Jb* 

The  sn(>erior  court  for  the  city  of  New- York  also  held,  that  a  married  woman 
may  sue  for  a  limited  divorce  alone,  and  without  a  nezi  friend,  ilnoa.  3  Code  Bep., 
18.    And  same  csae^  sufr  nom.  Shore  y.  Shore,  2  Sand.,  S.  C.  R.,  715. 

The  amendment  appears  to  aim  at  settling  this  vexa<a  gues/io,  and  to  confirm  the 
views  taken  by  the  supreme  court  in  Coit  v.  Coitt  and  Forrett  y,  Forrett,  tupr^. 

In  Heller  t.  Heller,  1  Code  Rep.  N.  S.,  309,  Hand,  J.,  says  :  <«  By  the  code, 
where  the  husband  is  not  a  co-plain liff  or  oo'defendant  with  the  wife,  it  seems  the 
wife  must  now  alwayt  prosecute  or  defend  by  prochein  ami.  The  alteration  in  seetioii 
114  seems  to  have  settled  the  practice  mooted  in  Shore  v.  Shore,  Tippel  t.  Tippel^ 
and  Coit  v.  Coit" 

In  Willio  T.  Underhill,  6  Pr.  R.  396,  Roosevelt,  J.,  held  that,  although  a  mar- 
ried  woman  may  sue  in  respect  of  her  separate  property  alone^  that  ifl^  without  her 
hnsbend,  she  cannot  sue  without  a  next  friend,  aubitantur.  That  if  she  does  sue 
without  a  next  friend,  the  objection  may  be  taken  at  any  stage  of  the  suit;  but  the 
court  at  any  stage  of  the  suit  may  in  its  discretion,  and  upon  terms,  allow  an  appoint- 
ment to  be  made,  nunc  pro  tune. 

In  Meldora  ▼.  Meldora,  4  Sand.  S.  C  R.,  721,  an  action  for  a  divorce  a  vimeulo 
by  husband  against  the  wife,  a  motion  for  a  reference  was  made  on  an  affidaint  that 
no  answer  had  been  received,  and  that  the  defendant  had  not  appeared.  The  order 
was  refused,  on  the  ground  that  the  114th  section  requires  that  a  married  woman, 
when  she  cannot  be  joined  with  her  husband,  shall  prosecute  or  defend  by  h^  neit 
friend  -,  aud  that  there  could  be  no  proceeding  in  such  a  suit  against  her,  arter  the 
service  of  the  summons,  until  her  next  friend  had  been  appointed ;  and  that  whea 
the  appointment  was  not  made  on  her  own  application,  it  may  be  made  by  the  court, 
as  in  the  case  of  an  \nhni  defendant  upon  the  application  of  the  plaintiff.  An  order 
for  the  appointment  of  a  next  friend,  for  the  wife  to  defend  a  suit  by  her  husband  ier 
an  absolute  divorce,  was  refused  on  an  ex  parte  motion.  It  was  there  said,  that  the 
next  friend  required  by  the  code^  takes  the  place  of  the  former  guardian  ad  liiemt 
and  should  be  appointed'  in  the  same  way ;  and,  as  one  reason  why  the  motion  should 
have  been  made  on  notice,  Justice  Hand  says,  *  The  plaintiff  shonld  have  an  oppor- 
tunity to  know  why  the  suit  is  defended  by  a  guardian  [next  friend]  instead  of  the 
party."  This  seems  a  very  insufficient  reason,  an,  if  the  law  requires  a  married  wo* 
roan  to  defend  by  next  friend,  the  husband  suing  his  wife  must  be  presumed  to  know 
why  she  appears  by  a  next  friend.  The  circumstances  in  Heller  v  Heller^  were 
peculiar ;  and  we  suppose  the  practice  in  ordinary  cases  to  be,  that,  an  order  for  the 
appointment  of  a  next  friend  to  defend,  will  be  granted  on  a  motion  ex  parte  and 
without  notice. 

Under  the  former  practice  in  Chancery,  in  a  suit  afirainst  husband  and  wife,  if  no 
order  to  answer  separately  had  been  obtained,  the  husband  was  bound  to  put  in  a 
joint  answer  for  himself  and  wife,  aud  if  without  such  order  the  husband  put  in  a 
separate  answer  it  was  irregular,  and  on  motion  would  be  ordered  to  be  takeu  off  the 
file.  Leavett  v.  Cruger,  1  Paige,  421.  Bilten  v.  Bennett,  4  Sim.,  17.  Where  the 
husband  and  wife  were  sued,  the  husband,  on  an  affidavit  that  he  had  no  control 
over  his  wife,  might  obtain  an  order  to  answer  separately.  1  Barb.  Ch.  Pr.,  87. 
Also,  where  the  wife  refused  to  join  with  the  husband,  he  might  obtain  an  order  to 
answer  separately.     Leavett  v.  Cruger,  1  Paige,  421. 

The  wife  might  obtain  an  order  to  answer  separately  in  the  following  cases :  where 
she  claimed  an  interest  adverse  to  her  husband — where  the  husband  was  a  defendant 
in  right  of  the  wife — where  she  lived  separate  from  him— or  disapproved  the  defence 
he  intended  to  make — or,  where  he  was  out  of  the  jurisdiction.  Anon.  2  £q.  Ca« 
Abr.,  66.  1  Dan.  Ch.  Pr.,  510.  1  Smith  Ch.  Pr.,  253  ;  so  where  she  denied  that 
she  was  the  wife  of  the  defendant  alleged  to  be  her  husband.  Wybum  v.  Blount,  1 
Dick.  155  ;  and,  under  the  code,  as  before,  a  woman  cannot  answer  separately  from 
her  husband  without  leave  of  the  court*  except  under  special  circumstances,  as  if  he 
be  an  alien  enemy,  &c.    yeweomb  v.  Keteltae^  2  Code  Rep.  152. 

The  leave  to  answer  separately  was  obtained  by  motion,  on  notice,  Oary  v.  Whit' 
tingham^  1  Sim.  and  Stu.  163  ;  and  unless  leave  was  obtained  the  separate  answer 
of  the  wife  might,  on  the  application  of  the  plaintiff,  be  ordered  off  the  file. 
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purine  r,  Swaine,  1  John,  Ch.  R.,  94.  But  if  the  answer  were  a  proper  one,  it 
woald  not  be  removed  from  the  file  on  the  appllcatioD  of  the  wife  or  ner  executor. 
Ckaniot,  Duke  of,  v.  Talbot^  2  P.  Wme.,  371.  After  an  order  for  the  wjfo  to 
answer  separately,  she  was  not  bound  by  the  aots  of  her  hasband  in  the  snit.  Jack* 
son  r.  Hamortk,  1  Sim.  and  Stu.  161.  The  order  for  the  wife  to  answer  separately, 
might  be  made  on  application  of  herself,  her  hasband,  or  the  complainant.  1  Dick., 
155.  1  Ves.,  sen.,  383.  1  Smith's  Ch.  Pr.,  254.  n.  1.  The  separate  answer  of  the 
wife  was  evidence  against  henelf.  Codrington  v.  Shelbum,  Earl  of^  2  Dick.,  275 ; 
LeNtve  V.  Le  iVeve,  3  Atk.,  648  ;  bat  not  against  her  husband.  1  £q.  Ca.  Abr.» 
227.  5  Yes.,  322.  15  Ves.,  169.  Anon,  2  Ch.  Ca.  39.  CoU  v.  Gray,  2  Vern.,  79. 
There  were  two  oases  where,  before  the  code,  and  it  is  presumed  since,  a  married 
woman  might  answer  separately  without  first  obtaining  an  order  for  the  purpose  : 
where  the  snit  was  between  herself  and  husband — Ex  parte  Strangeways,  2  Atk. 
476 — and  where  the  bill  sooght  relief  oat  of  the  separate  estate  of  the  wifei  JFVr- 
gumn  V.  SmUky  2  John.  Ch.  R.,  139.    1  Paige,  422.    1  Hoff.  Ch.  Pr.,  232. 

By  the  revised  statutes  (2  R.  S.,  2nd.  ed.,  5106,  s.  20),  a  married  woman  may 
VDO  alone,  if  her  husband  be  senteneed  to  the  State  prison  for  life. 

Where  there  has  been  a  divorce  a  vinculo,  the  woman  may  sue  and  be  aned 
aione.    3  Bam.  A  C,  297. 

By  2  R.  S.,  340,  ss.  4,  5,  in  actions  relating  to  real  pft>perty,  if  husband  and  wife 
are  impleaded,  and  the  husband  absent,  himself  and  will  not  defend  the  wife's  right» 
the  wife  may  apply,  before  judgment,  to  be  allowed  to  defend  without  her  husband, 
and  if  the  husband  lose,  by  default,  any  land  which  was  the  right  of  his  wife,  the 
wife,  after  the  death  of  her  husband,  may  have  an  action  to  recover  the  same,  and 
ilie  jadgment  by  default  against  the  husband  is  not  to  be  a  bar.  It  is  said  to  be  still 
naoessary  to  join  the  wife  as  a  party  in  eases  where  the  contract,  the  subject  of  the 
aetioo,  was  made  with  her  before  and  the  action  is  brought  after  her  marriage. 
Jferse  v.  Earl,  13  Wend.  271,  or,  where  the  cause  of  action  would  necessarily  sur- 
vive to  her.    18  Johns.  R.,  44S. 

A  joint  answer  of  husband  and  wife,  had  to  be  sworn  to  by  both.  y.  IT.  Chemi' 
eai  Co.  V.  Fhwere,  6  Paige,  654. 

If  the  hasband  be  a  non-resident  alien,  the  wife  may  sue  and  he  sued  as  a  fern  me 
sole.     Eobineon  ▼.  Reynoldt^  1  Aiken's  (Vermont)  R.,  174 

Husband  and  wife  ought  not  to  join  as  plalntifis  in  a  suit  relating  to  the  wife's 
separate  property,  but  the  bill  ought  to  be  filed  by  the  wife  alone,  by  her  next  friend, 
and  the  husband  be  made  a  defendant;  because  the  husband  may  have  filed  the  bill 
in  his  wife's  name,  without  her  knowledge  or  consent,  and  may  collude  with  the 
other  parlies  to  the  prejudice  of  the  wife ;  and  because  the  wife  being,  as  to  her  sepa- 
rate estate,  entitled  to  prosecute  a  snit  separately,  and  a  suit  by  her  and  her  husband 
(being  regarded  as  the  suit  of  the  husband)  would  not  prevent  her  bringing  another 
snit  separately.  And  where  a  suit  has  been  brought  by  husband  and  wife  as  to  her 
separate  property,  the  court  have  on  demurrer  ordered  the  name  of  the  husband 
to  be  struck  oat  as  plain  tilF  and  to  be  inserted  as  defendant.  The  objection,  however, 
is  waived  by  answer.  Wake  v.  Parker,  1  Keen,  59.  England  v.  Downey  1  Bea- 
Tan,  96.  Owden  v.  Campbell^  8  Sim.,  551.  Segel  v.  Pkelpty  7  Sim.,  239.  Thorp 
▼.  Yeatee,  1  Y.  and  C,  Ch.  C,  438.  Davie  v.  Proutt  7  Beav.,  288.  Bowere  ▼. 
SmUh,  10  Paige,  201.    Dyett  v.  J^.  A.  Coal  Co.,  20  Wend.,  570.    S.  C,  7  Paige,  9. 

By  the  revised  statutes,  a  suit  to  annul  a  marriage  on  the  ground  that  one  of  the 
parties  was  under  the  age  of  legal  consent,  may  be  brought  by  the  parent  or  guard- 
ian entitled  to  the  custody  of  such  minor,  or  by  the  next  friend  of  such  minor.  If 
on  the  ground  of  idiotoy  or  lunacy,  any  relative  of  such  idiot,  interested  to  avoid  the 
marriage,  may  bring  suit,  or  by  the  next  friend  of  such  idiot  or  lunatic.  If  on  the 
ground  of  force  or  fraud,  the  suit  may  be  by  the  wronged  party,  or  the  parent  or 
guardian  of  such  party. 

If  on  the  ground  of  physical  incapacity,  by  the  injured  party. 

Before  the  code,  if  a  married  women  was  sued,  she  had  to  appear  and  defend  in 
pereoNy  having  no  power  to  appoint  an  attorney.     3  Tsuuton,  261. 

A  bill  cannot  be  filed  on  behalf  of  a  married  woman  of  fall  age,  by  her  next 
friend,  without  her  consent.     Fulton  v.  Roeevelt,  1  Paige,  Ch.  R,  178. 

§  115.  [95.]  (Amended  1849.)    In/ant  to  ajopear  hy  guwr- 
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diem, — ^When  an  infant  is  a  party,  he  mnst  appear  by  guardian, 
who  may  be  appointed  by  the  court  in  which  the  action  is  pros- 
ecuted, or  by  a  judge  thereof,  or  a  county  judge. 


The  Ukinff  jadgment  against  an  infant  as  for  want  of  answer,  without  appointing 
a  guardian  ad  litem,  is  an  irreflrnlarity.    Killog  y.  Kloek,  3  Code  Rep.,  28. ;  and 

The  jadgment  so  taken  wiU  be  set  aside  on  motion  and  without  imposing  terms. 
lb. 

Where  a  husband  of  full  age,  and  his  wife,  an  infant,  brought  a  joint  action,  it 
was  held  that  no  gaardian  was  necessary.  Hulbert  y.  Newell^  4  Pr.  R.,  93.  Al- 
though this  case  was  decided  since  the  code  went  into  effect,  it  may  well  be  doubted 
if  it  is  any  authority  as  an  exponent  of  this  section.  The  question  arose  on  a  motion 
for  costs  against  an  attorney,  made  under  the  reyised  statutes  (3  R.  S.  446,  s.  3,  and 
630,  s.  1 — 7),  which  use  the  words  *^wle  plaintiff"  And  in  deciding  that  case  no 
reference  is  made  to  this  section  of  the  code,  see  section  116  of  this  code,  and  note. 

For  the  practice  respecting  the  penK>as  who  may  be  guardians,  and  the  manner 
in  which  they  shall  be  appointed,  see  section  116  of  this  codci  and  rules  of  the 
supreme  court,  rules  53  to  60,  both  inclusiye,  in  appendix. 

Under  the  former  practice  in  chancery,  it  was  customary  for  the  guardian  to  put 
in  a  mere  general  answer  submitting  the  rights  of  the  infant  to  the  court.  But, 
where  the  circumstances  rendered  a  special  answer  necessary,  the  guardian  was  bound 
to  make  it  Knickerhaeker  r.  De  rVeeH,  3  Paige,  304,  and  the  court  would  take 
care  that  the  rights  of  the  infant  were  not  prejudiced  by  the  answer  put  in.  Barret 
V.  Oliver,  7  Gill  and  John.,  191.  The  answer  was  termed  the  answer  of  the  guard- 
ian, and  not  of  the  infant,  Rogere  y.  Crugert  7  John.,  581 ;  for  which  reason  the  in- 
£9iQt  was  not  bound  by  the  answer,  and  might,  where  his  interests  required  it,  pat  in  a 
Airther  answer  on  coming  of  age.  8ee  1  Barb.  Ch.  Pr.,  149,  and  cases  there  refer- 
red to. 

An  infant  may  sue  by  guardian  for  a  legacy,  3  R.  S.  53,  s.  13  ;  he  cannot  sue  in 
a  justice's  court,  except  by  guardian,  3  R.  S.  164,  s.  40. 

A  suit  may  be  commenced  on  behalf  of  an  infant  by  his  guardian,  without  the  con- 
sent of  the  infant  being  first  obtained  ;  but  the  court,  on  a  saggestion  that  the  suit  is  not 
for  the  benefit  of  the  infant,  will  order  a  reference  to  inquire  whether  or  not  the  suit  is 
for  the  benefit  of  the  infant ;  and  if  the  referee  report  that  the  suit  is  not  for  the  benefit 
of  the  infant,  the  court  will  order  the  proceedings  to  be  stayed.  Garr  y.  Drake^  3  Johns. 
Ch.  R.  543 ;  but  such  inquiry  will  not  be  directed  on  the  application  of  the  guardian 
himself.  Jones  y.  Powell,  3  Meriy.  141.  And  if  two  suits  are  inatitoted  for  the  same 
purpose  in  the  name  of  an  infant  by  diflTerent  persons  as  guardians,  the  court  will  order 
an  inquiry  as  to  which  suit  is  most  for  the  benefit  of  the  infant,  and  when  that  Is  ascer- 
tained will  order  the  proceedings  in  the  other  suit  to  be  stayed.  Stevene  y.  Steven9j 
6  Madd.  97,  the  application  should  be  made  before  judgment  Taylor  y.  Oldham, 
1  JaaR.538. 

It  is,  moreoyer,  a  rule  that  nothing  can  be  taken  against  an  infant  by  default,  nor 
can  his  guardian  make  any  admiasion  which  will  aflfect  his  right  injuriously.  4  Paige, 
115.  These  rules  all  haye  their  foundation  in  the  want  of  legal  capacity  in  the  m- 
faai  to  perform  any  yalid  act  in  the  conduct  of  his  defence,  upon  the  grounds  of  a 
presumed  want  of  understanding ;  and  therefore  a  judgment  taken  against  an  infont 
for  want  of  an  answer,  without  any  appointment  of  a  guardian,  is  irregular  and  yoid, 
and  will  be  set  aside  on  motion,  Aellog  y.  Klock,  3  Code  Rep.  38,  and  without  im* 
posing  terms  on  the  defendant.  Jb,  And  the  plaintiff's  want  of  knowledge  that  the 
defendant  is  a  minor,  will  not  serre  to  make  the  judgment  regular. 

On  motion  to  set  aside  a  judgment  for  want  of  an  answer  taken  againrt  an  in- 
fant without  the  appointment  of  a  guardian,  the  motion  papers  were  signed,  Capron 
and  Luiky  defendants  attorneys;  and  it  was  objected  that  they  should  haye  been 
signed  by  the  infant  or  guardian  or  both,  and  not  by  attorney ;  if  by  attorney,  as  at- 
torney for  the  guardian,  the  infant  not  being  capable  to  appoint.  The  objection 
was  oyerruled  on  the  authority  of  11  Wend.,  164  ;  3  Pr.  R.  407.  Kellog  y.  Kloek, 
3  Code  Rep.  36. 
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§  116.  [96.]  (Amended  1851, 1852.)  Appointment  of  Oucmt- 
dian. — The  guardian  shall  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff,  npon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  or  if  under  that 
age,  upon  the  application  of  his  general  or  testamentary  guar- 
dian, if  he  has  any,  or  of  a  relative  or  friend  of  the  infant.  If 
made  by  a  relative  or  friend  of  the  infant,  notice  thereof  must 
jBxst  be  given  to  such  guardian  if  he  has  one,  if  he  has  none, 
then  to  the  person  with  whom  such  infant  resides. 

2.  When  the  infant  is  defendant,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply 
within  twenty  days  after  the  service  of  the  summons.  If  he  be 
under  the  age  of  fourteen,  or  neglect  so  to  apply,- then  upon  the 
application  of  any  other  party  to  the  action,  or  of  a  relative  or 
friend  of  the  infant,  after  notice  of  such  application  being  first 
given  to  the  general  or  testamentary  guardian  of  such  infant,  if 
he  has  one,  within  this  State,  if  he  has  none,  then  to  the  infant 
himself  if  over  fourteen  years  of  age,  or  if  under  that  age,  and 
within  this  State,  to  the  person  with  whom  such  infant  resides. 

Uoder  this  aection  as  ODder  the  former  practice,  it  is  necessary  that  the  gaardian 
of  an  infant  plaintiff  be  appointed  before  the  oommencement  of  the  action.  HiU  v. 
ThaeteTy  2  Code  Rep.,  3 ;  3  Pr.  R.,  407. 

Where  snob  guardian  was  not  appointed  until  tht  day  o/tervsceof  the  summona 
and  complaint,  which  were  dated  and  the  complaint  verified  one  day  previout,  held, 
that  the  summons  was  irregular.    lb. 

It  feetna,  where  a  gntrdifm  of  an  in&nt  plaintiff  is  properly  appointed,  he  may 
verify  the  complaint,  or  it  may  be  done  by  the  attorney.    Jb. 

l^embUt  that  the  provisions  of  the  levised  statutes  (2  R.  S.  446,  s.  2),  reqoiring  a 
responsible  person  to  be  appointed  next  friend  of  an  infant  plaintiffi  are  applicable  to 
a  gnardian  appointed  under  the  code.  lb.  Cook  t.  Rawdon,  1  Code  Rep.,  N.  9-, 
382 ;  6  Pr.  R.,  233. 

Where  an  infant  defendant  is  a  married  woman,  it  is  customary  to  appoint  her 
hnaband  her  gnardian,  unless  he  has  an  intereat  adverse  to  her,  and  he  ia  competent 
in  other  respects.    Barb.,  Ch.  Pr.,  85. 

It  seeoM  that  that  part  of  rale  53  of  the  supreme  court  rules,  which  requires  the 
guardian  ad  Uiem  to  be  the  general  gnardian,  or  au  attorney,  &o.,  or  other  officer  of 
the  conrt,  does  not  apply  to  a  gnardian  for  the  plaintiff    Cook  v.  Rawdon,  eupra. 

A  guardian  for  an  infant  wife  who  joins  with  her  husband  as  plaintiff  is  not 
necessary,  unless  the  action  ia  to  recover  her  separate  property.  Ihm  And  where 
the  action  ia  to  recover  her  separate  property,  the  husband  cannot  be  a  guardian  or 
next  friend.    lb. 

The  next  friend  is  liable  for  costs.    15. 

In  MeCannell  v.  Adame^  1  Code  Rep.,  N.  S.,  114,  the  defendant  was  an  infant, 
over  the  age  of  14.  The  summons  was  served  in  December,  and  no  guardiau  having 
been  applied  for  by  the  plaintiff,  a  guardian  was  appointed  on  the  petition  of  the  de- 
fendant on  the  25th  of  February.  On  motion  to  dismiss  the  complaint,  it  was  insisted 
that  the  defendant  could  not  regularly  petitbn  for  the  appointment  of  a  guardian 
after  twenty  days  from  the  service  of  the  summons ;  but  Saodford,  J.,  held  that  the 
appointment  was  properly  made,  that  the  provision  in  section  116  of  the  code  was 
intended  for  the  benefit  and  protection  of  the  infent,  to  secure  him  the  opportunity  of 
having  a  guardian  of  his  own  selection  by  giving  him  twenty  days  after  the  service 
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of  the  sammoDs  in  which  no  other  penon  eoald  apply.  After  thtt  time,  the  plaintiff 
or  any  relative  or  friend  of  the  infaet,  might  make  the  application  ;  but  the  infant 
waa  still  at  liberty  to  apply  himself  until  forestalled  by  suoh  application. 

Where  an  action  is  brought  by  a  next  friend,  the  defendant  is  entitled  to  demand 
eecvriiy  for  costs.    See  note  to  section  303  of  this  code. 

See  note  to  section  1 15  of  this  code,  and  conrt  of  appeals  rales  in  appenduc ; 
Rule  4. 

§  117.  [97.]  Who  to  he  plaintiff 9. — All  persons  having  an 
interest  in  the  subject  of  the  action  and  in  obtaining  the  relief 
demanded,  may  be  joined  as  plaintiffs,  except  as  otherwise  pro- 
vided in  this  title. 

The  word  "may,"  in  this  section,  will  be  construed  muH,  MonelVt  PraCj p.  13. 
We  do  not,  however,  snbaoribe  to  the  eorreotness  of  this  interpretation. 

There  is  a  class  of  cases  where  it  is  not  proper  to  join  persons  as  plaintifis  who 
hare  a  common  interest  in  the  aubject- matter  of  the  suit  In  acUons  that  were  for- 
merly denominated -ex  delicto — several  persons  cannot  sue  jointly,  each  must  brinf^  a 
separate  action,  except  in  cases  of  slander,  of  title,  or  of  partners  in  retpeci  of  their 
joint  trade.     1  Chitty,  PI.  74. 

Different  persons  owning  separate  tenements  afft^cted  by  a  nuiiance,  may  join  in 
a  suit  to  restrain  by  injunction  the  continuance  of  the  nuisance.  Peek  y.  Blder,  3 
Sand.,  S.  C.  R.,  126.         ^ 

§118.  [98.]  (Amended  1849.)  Who  to  he  defendant.— 
Any  person  may  be  made  a  defendant,  who  has  or  claims  an 
interest  in  the  controversy,  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  to  a  complete  determination  or  settlement  of 
the  question  involved  therein. 

When  the  plaintiff  in  a  suit  in  partition  makes  perM>ns  defendants  who  have  ne 
interest  in  the  snbject-matter  of  the  suit,  the  costs  of  such  defendants  will  not  be 
charged  upon  the  fund  or  against  their  oo-defendantSf  but  roust  be  paid  by  the  plain- 
tiff personally.    Hammereley  ?.  Hommerely,  7  N.  Y.  Leg.  Obe.,  127. 

Unless  such  unnecessary  parties  are  brought  in  at  the  request  of  the  other 
defendants.    lb. 

The  assignee  of  a  mortgage  may  be  made  a  defendant  in  an  action  to  set  aside 
the  mortgage  as  usurious.    Nilee  ▼.  Randall,  3  Code  Rep.,  31. 

Where  the  plaintiff  in  a  judgment  creditor's  bill  attempts  to  reach  the  moneys 
doe  on  a  mortgage,  which  he  alleges  has  been  fraudulently  assigned  by  the  debtor, 
the  assignee  of  the  mortgage  must  be  made  a  party,  although  he  resides  out  of  the 
Sute.    Oray  t  Shenek^  4  Corns.,  461). 

The  vendee  of  an  estate  is  a  necessary  party  to  an  action  to  stay  waste*  inter- 
mediate the  contract  for  sale  and  the  completion  of  th«  contract.  Kidd  v.  Deaaifon, 
6  Barb.,  S.  C.  R.,  9. 

In  an  acljpn  against  a  husband  and  wife  to  foreclose  a  mortgage,  and  enforce 
payment  of  a  bond  executed  by  them  to  secure  the  purchase  money  of  premises 
conveyed  to  the  wife  subsequent  to  April,  1648  (Laws  of  1848,  p.  307),  held,  that 
there  was  no  misjoinder  of  parties  nor  uniting  of  incompatible  causes  of  action, 
although  the  wife  was  not  liable  on  the  bond  in  ease  of  a  deficiency  on  sale.  The 
bond  was  void  as  to  the  wife,  but  good  as  to  the  husband.  The  wife  was  a  necessary 
party  because  the  legal  estate  was  in  her,  and  the  husband  was  a  proper  party 
becaose  of  his  liability  on  the  bond  in  case  of  a  deficiency  on  sale — and  both  were 
the  mortgagors.  Conde  v.  Shepherd,  4  Pr.  R.,  75,  S.  C.  Conde  ▼.  NeUon,  2  Code 
Rep ,  58. 

It  is  not  necessary  to  join  all  the  parties  to  a  tort  as  defendants :  one  or  more  or 
all  may  be  sued  jointly,  or  eaoh  separately.    6  Johss.  R.,  36^  31.    Where  the  tort, 
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bowaYer,  eoosiste  of  vetM  dander  by  two  or  more,  a  sepanite  aetion  miisi  bo  brought 
agaioot  each  ;  they  cannot  be  sued  jointly.     lb. 

Where  a  eomplaint  in  the  natare  of  a  creditor*8  bill  against  the  original  debtor, 
and  their  aaiignees,  seeka  to  set  aaide  an  aaaignment  made  tor  the  benefii  of  creditor% 
it  ia  not  neoesaary  to  make  all  the  creditor!  parlies  defendant  The  assigneea  in 
Boch  case  repreaent  all  the  creditora  interested  in  the  tmst.  It  would  be  otherwise  if 
the  action  were  to  eatablish  and  carry  oat  the  assignment,  or  for  portiooa  of  the  trust 
fnnd.    Bank  of  Britith  North  America  ▼.  Suydam^  6  Pr.  R.,  379. 

Where  an  infant  in  a  party  to  a  contract,  in  an  action  on  such  contract  it  is  not 
neeeasary  to  make  the  infant  a  psrty.    Sloeum  v.  Hook$r,  6  Pr.  R,  1()7. 

The  surviviDg  partner  may  be  joined  ss  a  defendant  with  the  representatives  of  a 
daceaaed  partner,  in  an  action  on  a  contract  made  by  the  copartnerdiip  when  in 
existence.    Rieart  ▼.  Townoend,  6  Pr.  R.,  460. 

In  an  action  to  foreclose  a  mortgage,  every  party  interested  in  the  division  of  the 
proceeds  of  the  estate  should  be  made  a  party  defendant.  Denton  v.  Nanny ^  8  Barb , 
8.  C.  R,  618. 

Ia  a  foreclosure  suit  the  wife  or  widow  of  the  mortgagee  muat  be  made  a  party 
to  bar  her  dower.    lb. 

An  action  to  recover  real  property  should  be  bronght  agsinst  the  person  in  the 
actual  occnpation  or  possession  of  the  premises;  and  it  is  now  proper  to  add  as  de- 
fendants all  persons  who  have  or  claim  an  interest  in  the  controversy  adverse  to  the 
plaintiff.     Waldorph  v.  Boriel,  4  Pr.  R,  358. 

Under  the  former  practice,  when  the  premises  were  actually  oooopied,  the  action 
of  ejectment  coold  only  be  brought  sgainst  the  person  io  possession.    It  was  only 
where  th^  premises  were  not  so  occupied  that  the  action  might  be  brought  against 
aome  person  exercising  acts  of  ownership  over  the  premises  claimed,  or  cUiming  title 
thereto,  or  some  interest  therein.  (2  R.  8.,  400.)  Shaver  ▼.  McOraw,  12  Weed.,  558. 
This  rule,  however,  aa  to  parties  in  action  to  recover  possession  of  real  property  is 
now  changed,  and  section  118  is  applicable  to  every  civil  action,  including  aa  well 
Cflsea  in  which  the  remedy  would  formerly  have  been  at  law,  as  those  in  equity. 
Hie  practice  in  all  actiona  now,  is  the  same  as  in  our  late  court  of  chancery,  and  in 
an  action  to  recover  possession  of  land,  all  persons  claiming  title  to,  or  an  interest  in 
the  property,  may  be  made  defendants  as  well  as  the  persons  in  actual  possession. 
The  plainiifT  now  makes  parties  defendants  at  the  peril  of  paying  the  coats  of  those 
who  have  judgment  in  their  favor.    lb.    And  see  note  to  section  111. 
L     In  Posgate  v.  Herkimer  Manufacturing  and  Hydraulic  Co.,  9  Barb.,  S.  C.  R, 
295,  It  appeared  on  the  trial  that  the  individual  defendants  were  in  possession  of 
separate  rooms  in  a  dwelling  house  on  the  premises,  and  of  separate  parcels  of  land, 
aa  tenants  of  the  company  ;  and  that  the  company  were  in  possession  of  only  that  part 
of  the  lands  over  which  their  canal  flowed.  After  the  evideuce  was  closed,  the  counsel 
for  the  defendants  insisted  that  the  plaintiffs  should  elect  against  which  of  the  defen- 
danta  they  would  proceed,  and  that  a  verdict  be  rendered  iu  favor  of  the  other  de« 
fondants.    This  proposition  was  overruled,  and  a  general  verdict  tnken  sgainst  all. 
Thif  waa  in  violation  of  the  enactment  (3  R.  S.,  307,  s.  29),  that  where  **  the  action 
ia  againat  several  defendants,  if  it  sppear  on  the  trial  that  any  of  them  occupy  distinct 
parts  in  severalty  or  jointly,  and  that  other  defendants  poesees  other  parcels  in  sever- 
alty, the  plaintiff  shall  elect  at  the  trial  against  which  he  will  proceed,  and  a  verdict 
ahall  be  rendered  in  favor  of  the  defendants  sgainst  whom  the  plaintiff  doea  not  pro- 
ceed."    This  provision  was  intended  to  prevent  the  uniting  of  a  number  of  separate 
anita  in  one.    When  the  occupation  is  joint,  then  the  verdict  is  general.    But  when 
the  possession  is  several,  each  relying  on  a  separate  title  and  a  sepurate  defence,  it 
would  be  just  as  proper  to  allow  a  party  to  sue  half  a  dosen  defendants  on  as  many 
promissory  notes,  as  to  allow  him  to  recover  against  half  a  dozen  tenants  of  aa  many 
pieces  of  land.     Again  *,  the  recovery  must  be  against  oue,  of  the  piece  of  land  of 
which  he  ia  poasessed,  and  against  another  for  the  piece  of  land  he  is  possessed  of,  and 
so  on.    The  practice  adopted  by  the  justice  on  the  trial,  would  lead  to  trying  several 
maitera  in  one  snil  which  naturally  belong  to  separate  suits.    (2  John.,  438.)    There 
ia  DO  necessity  for  interpreting  the  98th  section  of  the  code  of  1848,  or  the  118th 
section  of  the  code  of  1849,  no  as  to  reach  this  case. 

Where  a  lot  haa  on  it  a  house  occupied  by  several  tenan ta  who  rent  different 
apartments,  they  are  joint  occupants  of  the  land,  and  may  be  proceeded  against  jointly 
in  an  action  of  ejectment.    Pearee  v.  Colden^  8  Barb.,  S.  C.  R,  522. 
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§  119.  [99.]  (Amended  1849.)  Parties  to  he  joined^  dkc— 
Of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants ;  but,  if  the  consent 
of  any  one  who  should  have  been  joined  as  plaintiff,  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  reason  thereof 
being  stated  in  the  complaint ;  and  when  the  question  is  one  of 
a  common  or  general  interest  of  many  persons,  or  when  the 
parties  are  very  numerous  and  it  may  be  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue  or  defend  for 
the  benefit  of  the  whole. 

A  member  of  an  iocorporated  aaBociatioo  cannot  maintain  in  hia  name,  for  the 
benefit  of  the  a880ciation»  an  action  on  a  note  given  to  or  held  by  the  association, 
withoat  ahowiDg  by  his  complaiut  the  articles  or  other  inetrament  which  gives  him 
SQoh  right  or  aathority.  The  mere  fact  that  the  society  is  unincorporated,  and  its 
members  nameroas,  will  not  warrant  sach  a  suit  Nor  will  a  statement  that  the 
plaintiff  is  specially  authorized  to  bring  the  suit  on  behalf  of  the  company.  Hahicht 
T.  Pemberton,  4  Sand.,  S.  C.  R.,  657. 

*'To  enable  a  plaintiff  to  bring  a  suit  on  his  own  right,  and  on  behalf  of  others 
having  a  common  interest,  it  is  not  sufficient  to  allege  that  the  other  parties  are  so 
numerous  that  it  would  be  impracticable  to  bring  them  all  before  the  court,  but  the 
nature  of  their  common  interest  must  appear  to  be  such  as  would  entitle  them,  were 
they  ail  before  the  court,  to  maintain  the  action  in  their  own  right,  or  in  their  own 
names. 

"I  add  that  I  incline  very  strongly  to  the  opinion,  that  &  119  of  the  code  ought 
to  be  construed  as  merely  refinacting  the  rule*  that  otherwise  might  have  been  held 
to  be  abolished,  which,  previously  to  the  adoption  of  the  code,  prevailed  in  courts  of 
equity,  and  consequently  that  it  is  to  suits  equitable  in  their  nature  that  the  provi- 
sions in  this  section  should  still  be  exclusively  applied.  If  so,  the  present  case  is 
plainly  not  within  the  purview  of  the  section."    Jb, 

In  an  action  in  which  an  injunction  is  prayed  for,  all  persons  interested  in  the 
subject  matter  in  suit  must  be  made  parties ;  except  where  the  persons  interested 
are  so  numerous  that  it  would  be  impossible,  or  productive  of  great  inconvenience,  to 
make  them  all  parties,  in  which  case  one  of  the  parties  interested  may  sue  in  behalf 
of  himself  and  all  others  equally  interested  with  him  ;  but  a  plaintiff,  suing  thufl^ 
must  distinctly  state  in  his  complaint  that  he  sues  as  well  on  behalf  of  himself  as  on 
behalf  of  all  others  equally  interested  with  him.  Smith  v.  Lockwood,  1  Code  Rep. 
N.S.,319. 

In  a  case  where  the  complaint  was  filed  by  the  plaintiff  in  his  own  name  alone,  and 
solely  for  his  own  behoof,  to  obtain  a  perpetual  injunction  to  restrain  the  performance 
of  a  contract  between  the  agent  of  the  State  prison  at  Sing  Sing  and  one  of  the  de- 
fendants, for  the  manufacture  of  saws  by  convict  labor,  it  was  averred  that  the 
chief  supply  of  saws  for  the  consumption  of  this  State  was  not  imported  from  other 
countries  or  states,  and  the  plaintiff  was  a  journeyman  saw  maker,  and  as  such 
would  be  injured  by  the  contract  in  question.     Edmonds,  J.,  said: 

**  It  is  the  general  rule  in  that  class  of  suits  where  an  Injunction  is  prayed  for, 
that  all  persons  interested  in  the  subject  matter  of  the  controversy  must  be  made 
parties,  for  the  reason  that  otherwise  the  rights  of  persons  who  have  no  opportunity 
of  being  heard  may  be  passed  upon  in  their  absence,  and  a  multitude  of  suits  might 
be  necessary  before  the  question  could  be  finally  determined.  There  is,  however,  a 
well-established  exception  to  this  rule,  and  that  is,  where  the  parties  are  so  numerous 
that  is  would  be  impossible  to  bring  them  all  in,  or,  if  brought  in,  to  prevent  the  suits 
being  continually  abated  by  deaih  or  a  change  of  interest.  In  such  a  case,  it  has 
been  allowed,  in  order  to  remedy  an  inconvenience  which  might  in  some  instances 
amount  to  an  insuperable  obstacle,  for  one  of  the  parties  in  interest  to  commence  a 
suit  in  behalf  of  himself  and  all  others  equally  interested  with  him,  and  this  must  be 
distinctly  stated  in  the  outset,  because  those  others  might  acquire  an  interest  in  and 
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oontnl  over  the  miit  of  which  it  woald  not  be  in  his  power  to  deprire  them.  Bat 
the  exception  haa  never  extended  so  far  as  to  allow  only  one  of  several  having 
m  eommon  interest  to  sne,  without  making  the  others  parties.  If  it  were  otherwise 
numerous  suits  might  be  necessary,  in  none  of  which  could  the  whde  question  In- 
volved be  disposed  of  any  farther  than  as  it  affected  some  particular  one  ef  the  many 
who  had  an  equal  right  to  sne.  The  ease  before  me  is  an  apt  illnstration  of  the  rule 
and  its  operation. 

*'  If  this  plaintiff,  having  only  an  interest  in  eommon  with  all  others  pursuing  the 
same  calling,  can  maintain  his  suit  alone  and  for  his  own  benefit  only,  then  every 
one  of  those  others  can  do  so,  and  the  defendants  be  subjeot  to  suits  brought  by  every 
person  in  the  State  engaged,  like  the  plainti^  in  the  manufacture  of  saws  ;  and  the 
decision  of  any  one  of  these  numerous  suits  wonid  necessarily  pat  an  end  to  or  dis- 
pose of  the  question  involved  alike  in  all  of  them. 

*'  This  would  overwhelm  both  courts  and  suitors  with  aonecessary  litigation. 

^  To  avoid  these  inconveniences  on  both  sides,  the  practice  has  been  wlopted  and 
rigidly  adhered  to,  of  allowing  one  to  bring  his  action  without  making  the  others 
parties,  provided,  however,  he  would  bring  it  in  behalf  of  himself  and  the  others. 

^'If,  however,  the  party  has  an  interest  in  the  snbject,  peculiar  to  himself  and 
not  enjoyed  in  common  with  others,  he  may  maintain  a  suit  in  bis  own  name  and  for 
his  own  benefit. 

"  These  rales  are  well  established,  of  great  practical  utility,  and  cannot  safely  be 
departed  from. 

**  The  plaintiff  does  not  set  up  any  interest  separate  and  peculiar  to  himself,  but 
only  an  interest  which  he  enjoys  in  common  with  all  others  engaged  in  the  same 
branch  of  mechanical  labor.  Tet  he  does  not  make  those  others  parties  to  the  suit, 
nor  does  he  bring  his  suit  in  their  behalf  as  well  as  his  own.  This  he  cannot  do.  He 
cannot,  in  the  form  in  which  he  has  brought  his  suit,  maintain  if 

§  120.  [100.]  Parties  to  liUs  <md  notesy  dfc, — Persons,  seve- 
rallj  liable  upon  the  same  obligation  or  instmment,  including 
the  parties  to  bills  of  exchange  and  promissory  notes,  may  all 
or  any  of  them  be  included  in  the  same  action,  at  the  option  of 
the  plaintiff. 

Although  the  several  parties  to  a  bill  or  note  may  be  sued  in  one  action,  yet  their 
being  so  sued  does  not  make  them  jointly  liable.  Alfred  v.  Watkint,  1  Code  Rep. 
N.  a,  343. 

Where  the  makers  and  several  endorsers  of  a  note  are  sued  in  one  action,  an 
answer  by  the  makers  will  not  enure  as  an  answer  of  the  endorsers,  nor  will  the  an- 
swer of  one  of  several  endorsers  enure  as  an  answer  of  the  other  or  others.    lb. 

If,  in  such  an  action,  the  complaint  be  verified,  and  the  several  indorsers  make 
joint  answer,  the  answer  must  be  verified  by  or  ou  behalf  of  each  indorser.      Jb, 

^^  The  plaintifis  are  allowed  by  the  statute,  for  convenience'  sake,  to  sue  all  the 
parties  to  the  note  in  one  action,  but  that  by  no  means  makes  them  jointly  liable ; 
that  depends  on  the  nature  of  the  contract  and  not  upon  the  form  of  the  action.  The 
two  Watkins  being  jointly  liable,  an  answer  put  in  by  one  might  answer  for  both ;  but 
the  other  three  defendants  are  severally  liable,  and  though  they  have  the  same  ground 
of  defence  they  must  interpose  it  severally,  or  at  least,  if  put  in  jointly,  they  must 
severally  swear  to  it ;  for  it  by  no  means  follows  that  because  a  drawer  may  have  a 
good  defence  to  a  note,  that  an  indorser  has.  The  answer  put.in,  therefore,  was  only 
the  answer  of  the  Watkins,  because  it  was  net  verified  by  either  of  the  other  de- 
fendants." 

See  section  304  of  this  code,  as  to  the  effect  of  bringing  several  actions  on  one  bond, 
recognizance,  promissory  notOi  bill  of  exchange,  or  other  instrument  in  writing,  or  in 
any  other  case  for  the  same  caase  of  action  against  several  parties  who  might  have 
been  joined  as  defendants  in  the  same  action. 

As  a  joint  judgment  against  all  the  parties  is  as  eSeotnal  as  a  separate  judgment 
against  each  wonld  be,  it  is  generally  advisable  to  include  all  in  one  action,  especially 
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M  no  tottB  other  than  dlsharBemoots  aro  allowod  to  the  plaintiff  in  mora  than  ona 
Mtion)  if  he  bring  several  actions  against  parties  who  may  be  joined  in  one. 
See  section  304  of  this  code. 

§121.  [101.]  (Amended  1849.)  Existing  suits.  Action  when, 
not  to  ahate. — No  action  shall  ibate  by  the  death,  marriage,  or 
other  disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  continue.  In  case  of 
death,  marriage,  or  other  disability  of  a  party,  the  court,  on 
motion,  at  any  time  within  one  year  thereafter,  or  afterwards 
on  a  supplemental  complaint,  may  allow  the  action  to  be  con- 
tinued by  or  against  his  representative  or  successor  in  interest. 
In  case  of  any  other  transfer  of  interest,  the  action  shall  be 
continued  in  the  name  of  the.  original  party ;  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substi- 
tuted in  the  action. 

This  section  is  identical  with  section  101  in  the  code  of  1848  ;  and  under  that 
code  it  was  held  that  a  bill  of  revivor  and  supplement  was  necessary  to  revive  a  suit 
commenced  before  Jolyi  1846,  except  ia  cases  where  the  party  sought  to  be  made  a 
defendant  would  volnntariiy  come  in  as  a  party  to  the  suit.  PhillipM  v.  Drake^  1 
Code  Rep.,  63. 

Thus,  in  a  suit  pending  on  the  Ist  of  July,  1648,  one  of  the  defendants  died  after 
July  1, 1848k  *Dd  motion  was  made  for  an  order,  under  this  section ,  to  allow  the  suit 
to  be  continued  against  the  successor  in  interest  of  such  deceased  defendant  The 
successor  in  interest  had  notice  of  the  motion,  and  opposed  its  being  allowed,  and 
per  Edmonds,  J.,  "  I  do  not  see  that  granting  this  motion  would  servo  the  party 
making  it.  It  is  true,  that  under  section  101  (now  121)  I  may  grant  this  motion, 
and,  if  this  was  an  action  commenced  since  the  code  took  effect,  section  102  (now 
122)  would  enable  me  to  make  such  an  order  as  would  be  of  some  utility ;  but  this 
was  a  suit  pending  when  the  code  went  into  operation,  and  section  101  (now  121) 
applies ;  but  that  section  only  gives  me  power  to  aliow  the  successor  iu  interest  to  be 
substituted,  and  section  102  (now  122)  is  not  made  applicable  to  this  case ;  unless, 
therefore,  the  successor  in  interest  will  come  in  voluntarily  and  be  made  a  party  to 
the  suit,  I  have  no  power  in  the  matter.  In  this  case  the  successor  in  interest,  the 
trustee  of  the  deceased  defendant,  refuses  to  consent  to  be  made  a  party,  and  any 
order  I  may  make  will  be  inoperative.  The  code  does  not  provide  any  means  either 
of  compelling  the  successor  in  interest  to  be  made  a  party,  or  of  taking  judgment 
against  him  by  default  The  only  remedy  open  to  the  plaintiff  is  that  provided  by 
the  former  practice,  a  bill  of  revivor  and  supplement"  PhiUip9  v.  Drake^  1  Code 
Rep.  63. 

It  has  since,  however,  been  adjudged  that  thia  section,  so  far  as  it  is  made  appli- 
cable to  suits  pending  before  July,  1818,  and  to  transfers  of  interest  made  before  that 
time,  is  unconstitutional.  Vrooman  v.  Jonei,  5  Pr.  R.,  369 ;  1  Code  Rep.  N.  S.,  80. 
This  was  held  in  an  action  of  ejectment,  which  was  commenced,  tried,  and  a  new 
trial  ordered,  prior  to  July,  1848.  Such  a  case  most  be  governed  by  the  revised 
statutes  (2  R.  &,  387,  s.  4),  which  enact,  in  substance,  that  the  death  of  either  party, 
after  verdict  or  plea  of  confession,  and  before  judgment,  shall  not  abate  the  action  ; 
but  the  court  may,  within  two  terms  ailer  such  verdict  or  confession,  enter  final 
judgment  in  the  names  of  the  original  parties.  An  administrator  of  a  deceased 
plaintiff  may  have  leave  to  continue  the  action,  if  the  pleadings  show  a  cause  of  ac- 
tion which  8urvive$f  without  regard  to  the  mmtt  of  the  action.     Wing  v.  Ketehum^ 

3  Pr.  R,  385  ;  2  Code  Rep.  7. 

An  action,  brought  against  a  sole  defendant  to  recover  the  possession  of  land,  may 
be  continued,  after  the  death  of  the  defendant  intestate,  against  his  heirs  at  law,  claim- 
ing to  have  succeeded  to  his  legal  rights,  and  to  own  the  land.     Waldorph  v.  Binritlt 

4  Pr.  R.,  358. 
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After  the  death  of  one  of  Mveral  plalntiffii,  in  an  ejectment  aait  commenced 
before  the  code  took  effect,  a  motion  was  made  by  the  surviving  plaiiitifie  at  special 
term,  to  sabttitute  the  names  of  two  individaals  and  the  people  of  the  State,  to  prose- 
<$ate  the  suit,  as  repreeeotatives  or  snoceseors  in  interest  or  the  deceased  plaintifE  It 
being  a  matter  of  doubt  which  of  the  three  parties  proposed  wss  entitled  to  the  right; 
the  first  being  oole  trustee  under  the  will,  it  being  doubtful  whether  he  would  take 
the  title  or  only  a  power  in  tmst :  the  second  being  an  heir,  but  doubtful  whether  a 
cilixen  of  the  United  States ;  and  if  neither  of  the  two  had  the  right,  it  wss  doubt- 
ful whether  it  did  not  pass  by  escheat  to  the  people  of  the  State, — the  motion  was 
dented.     St,  John  y.  West,  4  Pr.  R.,  329  ;  3  Code  Rep.,  85. 

And  per  Selden,  J.,  on  dismissing  an  appeal  from  the  order  denying  the  motion  : 

*'  In  this  ease  the  motion  was  threefold  :  to  substitute  the  names  of  the  heir  of  the 
deeeased,  the  trustee  under  the  will,  and  of  the  people  of  the  State. 

**  The  defendant  insists  that,  conceding  that  the  statutory  provision  referred  to 
wonld  authorize  tbe  subetitution  of  the  names  of  the  heir  and  trustee,  it  does  not 
«ztend  to  the  people  ;  and  consequently,  so  far  as  that  branch  of  the  motion  is  con- 
camcd,  it  most  be  regarded  as  an  application  to  amend  the  declaration  by  adding  a 
new  party,  and  aa  addressed  to  the  discretion  of  tbe  court. 

"To  this  it  is  answered,  that  in  case  of  an  escheat,  the  people,  in  respect  to  the 
ownership  of  the  property,  succeed  directly  to  tbe  deceased  proprietor ;  that  they  and 
the  last  owner  bear  to  each  other  the  relation  strictly  of  predecessor  and  successor ; 
and  consequently,  by  the  express  terms  of  the  section,  the  people  have  the  same  right 
to  be  substituted,  as  the  heir.  Is  this  a  sound  interpretation  of  the  statute  ?  I'he 
object  of  the  provision  is  to  prevent  the  abatement  of  a  suit,  where  the  same  rights 
which  the  suit  is  brought  to  enforce,  continue,  and  where  nothing  is  changed  but 
the  person  in  whom  tbe  right  is  vested.  But  do  tbe  people  of  the  State  in  case  of 
an  escheat  sucoeed  to  the  rights  of  the  last  proprietor  7  Is  their  title  the  same,  to  be 
deduced  through  the  same  channels,  and  supported  by  the  same  evidence  ?  Mani- 
festly not.  Theirs  is  a  prior  right,  which  has  become  paramount  by  reason  of  the 
extinction  of  that  upon  which  the  action  was  founded.  It  cannot  be  said  in  any 
aeoae  that  they  derived  their  title  from  the  last  owner.  His  was  secondary  and  deri- 
▼atlTO ;  theirs  original  and  primary.  My  conclusion  therefore  is,  that  the  term  suc- 
oeaaor,  as  used  in  the  statute,  does  not  include  the  people  when  they  claim  by  escheat ; 
and  that,  even  if  it  would  be  proper  in  any  case  to  allow  them  to  be  joined  as  filain- 
tifis  in  the  same  suit  with  private  persons,  for  the  benefit  of  the  latter,  the  application 
for  such  a  privilege  must  be  considered  aa  asking  a  fieivor  of  the  court,  and  nut  as  a 
matter  of  strict  right  ^ 

"  The  statute  gives  the  right  of  oontinuing  the  suit  in  the  name  of  the  representa- 
tive or  successor  in  interest.  In  order  to  avail  himself  of  this  right,  the  party  must 
show  who  ia  the  successor.  He  must  make  out  a  prima  facie  case  before  the  right 
attaches^  This  certainly  he  cannot  do  in  the  case  of  two  persons  not  claiming  in  the 
same  character. 

"  He  may,  as  is  assumed  to  have  been  done  here,  make  a  case  of  doubt  which  of 
the  two  is  entitled  to  the  right.  But  this  does  not  give  to  either  the  right,  nnder  the 
statnte,  of  being  substituted  in  tbe  suit.  The  person  to  whom  the  title  has  passed 
being  ascertained,  the  statute  gives  to  him  the  right  of  prosecuting  the  suit,  and  to 
DO  other.  It  gives  no  right  of  experimenting  as  to  the  proper  party.  It  wua  decided 
in  the  ease  of  Boynton  v.  Hoyt  (1  Denio,  50),  that  a  party  claiming  to  be  substi- 
tuted nnder  the  corresponding  provisions  of  the  revised  statutes,  must  show  himself, 
prima  facie,  to  have  succeed^  to  the  title.  The  applicants  here  haTe  not  asked  that 
the  eonrt  should  determine,  upon  the  facts  presenteid,  which  of  the  three  parties  has 
succeeded,  and  to  substitute  such  party.  This  perhaps  they  might  have  done;  but 
they  aak  to  be  permitted  to  include  two  persons  who  are  admitted  to  be  without  title. 
It  may  be  proper  in  many  oases,  to  avoid  a  multiplicity  of  suits,  or  to  save  a  right 
from  the  operation  of  the  atatute  of  limitations,  that  tbe  court  should  permit,  in  a  case 
of  doubt,  a  number  of  names  to  be  used ;  but  this  is  clearly  not  a  matter  of  atrict  right, 
but  a  question  of  disoretion."    Jb, 

And  see  section  122. 

It  seems  that  after  the  marriage,  death,  or  other  disability  of  a  party,  the  suit 
cannot  be  continued  by  a  supplemental  complaint,  without  the  leave  of  the  court  first 
obtained  ;  and  if  a  supplemental  complaint  b  served  without  the  leaTc  of  the  court 
first  obtained,  the  complaint  and  the  pfooesdiogs  thereon  wUI  be  set  aside  on  motion. 

1 
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This  was  the  view  taken  of  this  section  by  Edwards^  J.,  at  a  special  term,  July,  1853, 
in  the  case  of  Bixby  v.  Sloeum^  (not  reported). 

Where,  in  an  action  against  a  non-resident  defendant,  the  summons  it  seryed  by 
publication  auder  an  order  of  the  jud|;e,  the  suit  is  not  OQmmenced  until  the  exptrar 
tion  of  the  time  prescribed  for  publication,  so  that  if  the  defendant  die  before  ^e 
expiration  of  such  time,  no  action  is  pending  thnt  can  be  revived  against  hit  repre- 
sentatives.   McEwen*9  ExW  v.  Public  Administrator,  3  Code  Rep.,  139. 

The  motion  to  continue  the  action  muat,  in  the  case  of  a  sole  plainti^  be  made  by 
his  executor  or  administrator.  In  the  case  of  several  plaintiiSi  it  may  l>e  made  by  a> 
surviving  plaintiff  or  by  the  executor  or  administrator  of  the  deceased  plaiotiff ;  aod 
it  is  said  that  the  motion  to  continue  the  suit  may  be  made  by  the  defendant,  in  case 
no  motion  for  that  purpose  be  made  by  a  surviving  plaintiff  or  the  representatives  of  a 
deceased  plaintiff,  within  a  reasonable  time.  The  motion  should  be  noticed  for  a 
special  term,  and  be  supported  by  an  affidavit  of  the  facts  on  which  the  motion  is 
founded.  It  will  be  observed,  that  the  motion  is  to  be  made  within  one  year  from 
the  happening  of  the  marriage,  death,  or  other  disability ;  and  if  the  party  entitled  to 
move,  omit  to  do  so  within  a  year,  and  afterwards  desire  to  continne  the  suit,  he  may 
do  so,  it  is  said,  by  resorting  to  a  supplemental  pleading. 

The  supreme  court,  at  general  term,  held  that  the  provi»ion  anthorizing  a  tuit  to 
be  revived  against  the  executor  of  a  deceased  party  applies  as  well  to  a  defendant  in  a 
cross  bill  as  to  the  original  suit.  Hatfield  v.  Bloodgoody  1  Code  Rep.,  N.  8.,  313. 
Although  the  court  has  discretion,  in  case  of  an  assignment  of  interest  pending  thesuitt 
to  allow  the  name  of  the  assignee  to  be  substituted  in  lieu  of  the  original  plaintiff,  yet 
where  the  object  of  the  substitution  is  to  make  the  original  plaintiff  a  witness  in  the 
cause,  the  euhstilution  will  not  be  allowed,  except  on  the  terms  that  the  original 
plaiotiff  shall  not  be  called  as  a  witness.  Harris  v.  Bennett,  1  Code  Rep.,  N.  S.,  303. 
And  where,  on  a  motion  to  substitute  the  name  of  the  assignee  of  a  demand  as 
plaintiff,  it  appeared  that  after  the  action  was  commenced  the  plaintiff  assigned  his 
mterest  in  the  claim  to  his  brother,  who  assigned  it  to  Mr.  Clark,  brother  of  the 
plaintiff's  attorney,  subsequently  a  report  of  referees,  after  a  long  contest,  was  made 
in  favor  of  the  plaintiff,  but  was  set  aside  on  account  of  the  admission  of  improper 
evidence.  And  it  appeared  that  the  plaintiff  was  insolvent,  and  that  the  assignee  was 
better  security  for  costs  than  the  plaintiff  But  the  defendant  alleged,  and  the  plain- 
tiff's attorney  substantially  admitted,  that  the  object  of  the  motion  was  to  make  the 
plaintiff  a  witness,  and  so  sustain  a  case  which  it  was  difficult  for  the  plaintiff  to  make 
out.  Mitchell,  J.,  said :  "  Such  an  object  ought  not  to  be  favored ;  if  it  were,  every 
plaintiff  might,  when  he  found  his  case  could  not  be  otherwise  sustained,  thus  make 
himself  a  witness. 

**  The  code,  s.  131,  directs  that  in  case  of  a  transfer  of  interest  (otherwise  than  by 
marriage,  death,  or  disability  of  the  party),  the  action  thaU  be  continued  in  the  name 
of  the  original  party.  This  is  imperative,  and  allows  no  change ;  but  it  adds,  the 
court  may  allow  the  person  to  whom  the  transfer  is  made  to  ht  substituted.  This 
hist  is  permissive  only,  and  gives  a  discretion  to  the  court  which  is  intended  to  be 
exercised  only  as  the  ends  of  justice  may  require. 

**  It  would  not  be  just  to  allow  it  absolutely  in  this  case ;  the  plaintiff  would  make 
out  his  whole  case,  aud  the  defendant  might  know  nothing  about  it 

*'  The  motion  can  be  granted  only  on  condition  that  it  be  stipulated  that  the  pres- 
ent plaintiff  shall  not  be  examined  as  a  witness.*' 

In  Hornfager  v.  Hornfager,  1  Code  Rep.  N.  S.,  180,  an  action  for  partition, 
one  of  the  defendantB,  after  the  commencement  of  the  action,  assigned  all  his  right 
and  iuterest  in  the  premises  to  one  Ely  ;  and  it  was  held  that  Ely  might  have  been 
substituted  as  a  party  to  the  action  in  place  of  the  defendant  who  had  assigned 
to  him. 

An  action  on  the  case  for  libel  or  malicious  prosecution,  does  not  survive.  Walter 
V.  Netlleton,  5  Cush.  Rep.  (Mass.),  544  ;  Nettteton  v.  Dinekart,  ib.,  543. 

A  statute  in  Mississippi  provides  that  the  deaih  of  the  plaiotiff  during  the  pen* 
dency  of  the  action  should  not  cause  an  abatement,  and  it  was  held  that  it  did  not 
authorize  the  commencement  of  an  action  in  the  name  of  a  deceased  person^ 
Humphreys  v.  Irvine^  6  Sme.  6l  M.,  305. 

§  122.  [102.]  (Amended  1849-1851.)  Court  may  determine 
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caittraoer^y^  <&c. — ^Tfae  court  may  determine  any  controversy 
between  the  parties  before  it,  when  it  can  be  done  withont 
prejudice  to  the  rights  of  others,  or  by  saving  their  rights  ;  but 
when  a  complete  determination  of  the  controversy  cannot  be 
had  withont  the  presence  of  other  parties,  the  court  mtisi  cause 
them  to  be  brought  in.  And  when^  in  an  action /or  the  recov- 
ery of  real  or  personal  property,  a  pereon,  not  a  party  to  the 
action,  hut  having  an  interest  in  the  svi^ect  thereof,  makes  op- 
plication  to  the  court  to  he  made  a  party,  it  Knay  order  him  to 
be  hronght  in  hy  the  proper  am£ndm,ent. 

Interpleading. — A  defendant  against  whom  an  action  is 
pending  upon  a  contract,  or  for  specifc,  real,  or  personal  prop- 
erty, may,  at  any  time  hefore  amswer,  upon  affidamt  that  a  per- 
son not  a  party  to  the  action,  and  witTiout  collusion  with  him^ 
makes  against  him  demand  for  the  same  debt  or  property,  upon 
due  notice  to  such  person,  and  the  adverse  party,  apply  to  the 
court  for  an  order  to  substitiUe  su^h  person  in  his  place,  and  dis- 
charge him  from  liability  to  either  party,  on  his  depositing  in 
court  the  amount  of  the  deht,  or  delivering  the  property  or  its 
value  to  such  person  as  the  court  vnay  direct  y  cmdthe  court  may, 
in  its  discretion,  m/ike  the  order. 

The  amendmoDts  of  1851  are  in  italie. 

This  section  is  the  controlliug  Bectioo  in  determiDln^  whether  a  demnrrer  for  de- 
fect of  parties  is  well  taken  or  not.  M<uon,  J.,  in  Wallace  v.  Eaton,  5  Pr.  R.,  99, 
102.    See  note  to  section  121  of  this  code. 

Jnttrpleader. 

The  amendment  is  taken  from  the  codifiers'  report  of  1850  (Civil  Code,  s.  613f 
614),  aod  they  obeerve  in  a  note  that,  '*  the  object  of  this  section  is  to  save  the  ne- 
cessity in  most  cases  of  an  action  to  compel  two  parties  claiming  the  same  thing  to 
settle  the  controversy  between  them  by  interpleading.  The  interpleader  act  in  Eng- 
land was  passed  for  the  same  purpose."  The  statate  referred  to  by  the  commission- 
ers is  the  1  &  2  William  4,  cap.  58,  which  enacts  in  effect  as  follows  :  *'  That  npon 
application  made  by  or  on  behalf  of  any  defendant,  after  declaration  and  before  plea, 
by  affidavit  or  otherwise,  showing  that  such  defendant  does  not  claim  any  interestin 
the  subject  matter  of  the  suit,  but  that  the  right  thereto  is  claimed  or  supposed  to  be- 
long to  some  third  party  who  is  sued  or  who  expects  to  be  sued  for  the  same,  and 
that  such  defendant  does  not,  in  any  manner  collude  with  snch  third  party,  but  la 
ready  to  bring  into  court,  or  to  pay  or  dispose  of,  the  subject  matter  of  the  action  in 
such  manner  as  the  court  (or  any  judge  thereof)  may  order  or  direct,  it  shall  be  law- 
ful for  the  court,  or  any  judge  thereof,  to  make  roles  and  orders  calling  upon  such 
third  party  to  appear  and  state  the  nature  and  particulars  of  his  claim,  and  maintain 
or  relinquish  his  claim :  and  upon  such  rule  or  order  to  hear  the  allegations  as  welt  of 
snch  third  party  as  of  tne  plaintiff;  and  in  the  mean  time  to  stay  the  proceedinga in 
such  action  ;  aod  finally  to  order  such  third  party  to  make  himself  defendant  in  the 
same  or  some  other  action,  or  to  proceed  to  trial  on  one  or  more  feigned  issue  or  issues ; 
aod  also  to  direct  which  of  the  parties  shall  be  plaintiff  or  defendant  on  such  trial ;  or, 
with  the  consent  of  the  plaintiff  and  such  third  party,  their  counsel  or  attorneys,  to 
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diapoM  of  the  mariUi  of  thdr  olatms  uid  determine  the  Moie  in  a  tammary  manner ; 
and  to  m«ke  rach  other  rales  and  order  therein,  aa  to  coats  and  all  other  matlen,  aa 
may  appear  to  be  joat  and  reasonable." 

The  object  of  this  statute,  says  Mr.  Chitty,  is  to  give  relief  without  compelling 
the  party  seeking  it  to  have  reconrra  to  a  bill  of  interpleader.  The  act  does  not  take 
away  the  right  of  a  party  to  file  a  bill  of  interpleader,  for  the  remedy  is  merely  con- 
carrent.  Chitty'9  Genl.  Pr.,  vol.  2,  p.  345.  With  reference  to  the  persons  entitled 
to  the  benefit  of  the  act,  a  party  who  by  hia  own  act  is  placed  in  a  position  to  be 
aned,  eaonot  call  upon  the  eoort  to  aubetitnte  another  defendant  in  hia  stead,  9 
Bing.j  82;  and  a  defeodant  who  is  sned  for  the  recovery  of  property  in  his  posses- 
sion, io  which  he  has  no  interest,  but  which  is  claimed  by  a  third  party,  cannot  apply 
to  be  rdieyed  under  the  atatote  againat  the  claim  of  the  plaintiff  and  such  third  party, 
if  he  has  an  indemnity  for  the  claimant  Tucker  ▼.  Morris^  1  B.  and  M.,  73,  S.  C, 
1  Dow  I.  639.  A  lien,  however,  attaching  npon  the  goods  in  dtfipate,  and  which 
mnat  be  aati»fied  by  the  party  who  ultimately  tnrna  out  to  be  entitled  to  them,  doea 
not  prevent  the  party  who  holds  the  goods  from  applying  to  the  court  for  relief.  Cot- 
ter V.  Bank  of  England^  3  Mo.  fr  S.  180,  8.  C.  S  Dowl.,  738.  But  the  case  of  a 
wharfinger  who  claims  a  lien  on  goods  for  wharfage,  dec.,  which  attaches  only  on 
one  of  the  partiea  by  whom  the  gooda  are  claimed,  \b  not  within  the  act.  2  Mo.  ft 
8.,  131 ;  9  Biog.,  £^.  Goods  consigned  to  A.  and  warehouaed  in  the  London  docka, 
were  dairoed  by  B.  The  dock  company  refused  to  deliver  them  to  A.  without  an 
indemnity,  whereupon  A.  brought  trover,  with  counts  for  special  damage  fbr  the  de- 
tention. The  company  applied  for  relief  under  this  act,  and  it  was  granted  to  them. 
Lueao  v.  London  Dock  Co.,  4  B.,  Ad.  378.  The  court  cannot  relieve  a  stakeholder 
ontil  action  brought  against  him,  and  declaration  ;  but  if  acting  in  good  faith  he  will 
be  allowed  his  costs  out  of  the  fund  in  court     Parker  v.  Linnettj  2  Dowl.  562. 

Where  a  party  is  sued  in  two  courts,  he  must  obtain  interpleader  orders  in  l>oth. 
Allen  V.  Oilby,  3  Dowl.  143.  If  the  partiea  do  not  appear  to  oppose  the  making  of 
the  order,  there  must  be  an  affidavit  of  the  service  of  notice,  d^c,  npon  them,  and  the 
court  will  make  the  order  in  their  absence.    JerMe  RuUe,  p.  40. 

Where  the  plaintiff  sold  to  the  defendant  goods  of  a  party  deceased,  to  whom  a 
third  party  afterwards  took  administration  and  claimed  the  price,  held  that  it  was  not 
a  case  within  the  act,  but  the  ground  of  refusal  to  pay  to  the  plaintiff  was  to  be 
shown  by  plea.    Jamee  v.  Pritckard,  8  Dowl.,  890  ;  7  Mees.  dc  W.,  216. 

Where  the  defendant  advertised  a  reward  for  information  leading  to  the  discovery 
of  a  felony,  and  aeveral  partiea,  having  given  information  more  or  less  materia], 
claimed  the  reward,  held  not  a  caae  witUn  the  statute.  Oay  v.  Whitman,  5  So.» 
795. 

Where  the  defendant  was  liable  to  pay  purchase  money  to  one  or  other  of  two 
parties,  held,  that  it  being  a  matter  of  interest  to  him  to  know  to  whom  he  was  to 
pay,  it  could  not  be  said  that  he  did  not  claim  any  interest  in  the  subject  matter  of 
the  suit,  and  that  it  waa  not  a  case  within  the  act  Newton  v.  Moody,  7  Dowl, 
582. 

Where  the  depository  claimed  a  personal  interest  in  part  of  the  fund  claimed  by 
one  of  the  claimants ;  held,  that  it  was  not  a  subject  of  an  interpleading  order.  Moore 
V.  Ueher,  7  Sim.  384. 

8o  where  he  had  by  admission  given  to  one  of  the  claimants  a  right  of  action 
against  him  in  respect  of  the  subject  of  claim.  Crawehay  v.  Thornton^  7  Sim.  391. 
Oinfirmed  on  apfwal,  2  Myl.  dc  Cr.  1,  and  see  Peareon  v.  Cordon,  4  Sim.  218 ;  and 
affirmed  on  appeal,  2  Ross.  Sc  M.  606. 

Where  the  adverse  claim  was  set  up  in  respect  of  money  due  on  a  contract  for 
work  and  labor,  held  that  the  act  did  not  apply.  Turner  v.  Kendall^  Mayor  oft  2 
Dowl.  and  L,  197  ;  13  Meea.  &  W.,  171. 

A  purchaser  cannot  call  upon  his  vendor  to  interplead  with  a  third  party,  claim- 
ing to  be  the  owner  of  the  goods  sold,  although  the  one  is  suing  for  the  price  and  the 
other  to  recover  the  goods  in  trover,  such  being  a  case  to  which  the  statute  does  not 
apply.    Slaney  v.  Sidney^lA  Meea.  U  W.,  800 ;  3  Dowl.  dc  L.,  250. 

The  rule  refused  at  the  instance  of  a  stakeholder  of  money  on  an  illegal  wager. 
AppUgarth  V.  Colley,  2  Dowl.  N.  S.,  223.  Where  a  party,  seeking  relief,  has  given 
to  any  other  of  the  litigant  partiea  a  right  against  himself  independent  of  the  property 
in  dispute,  held  not  a  case  within  the  act ;  held  also  that  the  court  had  no  right  to  bs^ 
the  claim  of  a  foreigner  residing  abroad.  Patorni  v.  Campbell,  3  Dowl.  N.  S.,  397 ; 
12  Meea  A  W.,  277.    Where  the  goods  were  consigned  for  sale  by  A.  to  hia  factor, 
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who  fdd  them  to  the  defendant,  and  upon  the  factor  becoming;  bankrupt,  the  price 
was  claimed  by  A.,  and  alio  by  the  aasii^neefl, — ^held  thai  the  parchaaer  wae  entitled 
to  the  mle  of  interpleader.    Johnson  ▼.  Shawy  4  Mann,  dt  Gr.,  9i6. 

Where  the  defendant  had  purchased  cattle  of  the  plaintiff,  and  sent  a  bill  accept- 
ed in  blank  for  the  drawer's  name  for  the  payment,  which  came  into  the  hands  of 
third  parties  for  Talnabie  consideration,  the  plaintiff  denied  that  it  had  ever  been 
received  or  indorsed  by  him,  and  he  had  commenced  an  action  for  the  price  of  the 
cattle ;  the  holder  of  the  bill  also  threatening  proceedings  on  it  against  the  defend- 
ant :  held,  that  it  not  being  shown  that  the  cross  claims  were  on  the  same  subject 
matter,  and  the  defendant  might  be  liable  to  one  or  other  of  the  parties,  it  was  not 
a  case  within  the  act.    Farr  t.  Ward,  Mees  ife  W.,  844. 

Under  this  statute  it  waa  held,  that  the  court  would  not  grant  an  interpleader 
order  on  the  ground  that  the  claimant  set  op  a  right  of  action  against  the  defendant 
in  reapect  of  the  same  subject  matter,  where  it  appeared  that  the  plaintiff's  claim 
against  the  defendant  rested  not  merely  upon  the  right  of  property,  but  also  on  the 
peraonal  contract  of  the  defendant.  LinOMy  ▼.  Barrow ,  6  C.  B.,  S91.  Thus,  where 
A«,  professing  to  act  as  agent  of  B.,  obtained  from  C.  an  advsnce  of  money  upon 
the  aocurity  St  plate  in  A.'s  possession  belonging  to  B.,  after  A.'s  death  C.  brought 
detinue  for  the  plate  against  bis  execntors.  B.  also  demanded  it  of  the  executoca. 
It  was  held  not  a  case  for  an  interpleader  order.    Jb. 

At  common  law,  the  courts  would  in  general  protect  their  own  officers  when 
acting  konajide  in  executing  the  process  of  the  court  (as  a  sheriff  acting  in  obedlenee 
to  a  writ  ci fieri  fadoi)  from  the  risk  of  liability  to  two  different  claimanta,  as  where 
he  had  seoed  goods  under  a  writ  of  E  fa.-,  provided  he  applied  to  the  court  as  soon 
aa  he  found  himself  in  peril ;  as  if  upon  such  seizure  he  had  notice  that  the  party 
whoae  goods  he  had  taken  had  committed  an  act  of  bankruptcy,  and  that  assiguees 
claimed  the  property,  aa  there  was  a  reasonable  doubt  whether  the  goods  were  not 
liable  to  an  extent  of  the  crown,  the  court  would  enlarge  the  time  fur  returning  the 
writ,  when  ruled  by  the  plaintiff  to  do  so,'  until  he  or  the  assignees  had  indemni6ed 
him,  or  had  inter  ee  settled  their  mutual  claims,  and  would  compel  the  adverse 
claimant  to  try  the  right,  whilst  the  proceeding  a^nst  the  sheriff  or  officer  waa  sus- 
pended, or  npoD  the  terms  of  his  bringtog  the  proceeds  into  court  to  abide  the  result 
At  common  law  this  was  the  only  mode  of  relief  to  the  sheriff  who  had  seised  the 
goods  in  settlement ;  for  he  could  not  file  a  bill  of  interpleader,  because,  as  observed 
hf  Lord  Eldon,  *'  a  person  cannot  file  a  bill  of  interj^eader  who  was  obliged  to  put 
his  caae  upon  this,  that  aa  to  some  of  the  parties  he  might  be  a  wrong-doer,  aa  by 
the  sisisore  and  temporary  detention  of  the  goods."  SUngeby  v.  Boulton.  1  Yes. 
and  B.,  334.  For  the  same  reason  the  court  of  king's  bench  in  Englana  on  the 
motion  of  an  auctioneer  who  had,  before  notice  of  any  third  person's  claim,  sold 
under  an  execution  by  the  direction  of  the  sheriff,  gave  him  leave  to  bring  the  pro- 
oeeda  into  court,  with  a  stay  of  actiona  against  him.  Chitty*s  Gen.  Fr.,  818,  341 ; 
and  see  note  to  section  391  of  this  code. 

Where  an  issue  has  been  directed  by  the  conrt  to  try  the  right  of  contending 
parties  to  the  property  in  questioui  and  the  intermediate  party  baa  paid  money  into 
oonrt  to  abide  the  event  of  the  iasue,  the  succeasful  party  csnnot  move  to  have  the 
money  paid  out  to  him  until  final  judgment  baa  been  signed.  Cooper  Y.  Lead  Smelt- 
ing Co.,  9  Bing.,  633 ;  2  Ma  and  S.,  810  ;  S.  C^  1  Cowl.,  798. 

To  entitle  a  party  to  interplead,  he  must  admit  a  right  in  two  claimants^  and  also 
ahow  two  claimaota  in  existence  capable  of  interpleading.  Browning  v.  WatkinOf 
10  Sme.  and  M.,  482.  Therefore,  the  complainant  in  a  bill  of  interpleader  cannot 
after  the  filing  of  the  bill  set  up  a  right  in  himself  to  the  fund  in  controversy.  An- 
dereon  v.  WSkinMon,  10  Sme.  and  M.,  601. 
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TITLE  IV. 


Of  the  place  of  trial  of  CivU  Actions. 

81CT10N  123.  AcUont  to  be  tried  whore  eubject  matter  sitoated. 

194.  AotMMi  to  be  tried  where  cawe  of  action  arose. 

135.  Aetione  to  be  tried  where  the  parties  reaide. 

126.  Changiog  place  of  triaL 

§  123.  [103.]  (Amended  1849.)  Actions  to  U  tried  where 
mbject  matter  eittcated. — Actions  for  the  following  causes  must 
be  tried  in  the  countj  in  which  the  subject  of  the  action,  or 
some  part  thereof,  is  situated,  subject  to  the  power  of  the  court 
to  change  the  place  of  trial,  in  the  cases  provided  by  statute : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  in- 
terest therein,  or  for  the  determination  in  any  form  of  such 
right  or  interest,  and  for  injuries  to  real  property ; 

2.  For  the  partition  of  real  property ; 

8.  For  the  foreclosure  of  a  mortgage  of  real  property ; 
4.  For  the  recovery  of  personal  property  distrained  for  any 
cause ; 

This  eeclioii  and  ■eetion  124  together,  compoM  lectioii  103  of  the  code  of  1848. 

Under  section  103  of  the  code  of  1848,  in  an  action  bron^rht  to  foreclose  a  mort- 
gage, it  sppeared  that  the  mortgaged  premises  were  in  the  county  of  Cortland.  That 
the  money  wss  loaned  in  the  county  of  Columbia,  where  the  mortgage,  after  being 
recorded,  wss  delivered  to  the  mortgagee.  The  county  of  Columbia  was  designated 
in  the  complaint  as  the  place  of  trial.  Before  the  time  of  answering  expir^,  de- 
fendant served  a  written  demand  that  the  trial  be  had  in  Cortland.  Plaintiff's  attor- 
l^eys,  in  reply,  served  a  notice  on  defendant's  attorney,  insisting  that  Columbia  was 
the  proper  county  in  which  to  try  the  action,  and  saying  they  should  notice  the  cause 
for  (rial  in  that  county.  Defendant  then  moved  to  change  the  place  of  trial  from 
Colombia  to  Cortland,  and  Mr.  Justice  Parker,  in  granting  the  motion,  said: 

**  The  question  is,  which  is  the  proper  county  for  tiie  trial  of  this  action,  under 
B.  103  [123]  of  the  code?  Plaintiff's  counsel  insists  that  he  has  a  right  to  designate, 
as  the  place  of  trial,  either  the  county  where  the  cause  of  action  arose,  or  that  in 
which  the  subj^^ct  thereof  is  situated.  Counsel  for  defendant  urges  that  the  action 
being  made  local,  but  one  county  for  each  action  could  have  been  intended.  The 
section  to  which  a  construction  must  be  given,  is  103  [123]. 

**  If  that  means  that,  in  an  action  for  a  foreclosure  of  a  mortgage,  the  plaintiff  is 
at  liberty  to  select,  as  the  place  of  trial,  either  in  the  county  where  the  cause  of  action 
arose,  or  another  in  which  the  mortgaged  premises  are  situated,  then  the  s.  105  [136], 
becomes  entirely  inoperative  and  useless.  Section  105  [126]  clearly  contemplates 
but  "one  proper  county  "  for  each  of  the  actions  mentioned  in  section  103  [123]. 
Any  other  construction  would  lead  to  confusion  and  embarrassment,  as  it  has  done  in 
this  case,  by  leavini;  it  doubtful  which  is  the  proper  county  for  trial." 

"If  the  plaintiff  is  right  in  his  construction,  then  an  action  to  recover  real  prop- 
erty is  no  longer  local,  and  it  mayi  with  as  much  propriety,  be  said  that  the  cause  of 
action  in  the  ejectment  arose  in  the  county  where  the  plaintiff  became  invested  with 
the  tide,  as  that  in  this  case^  the  cause  of  action  arose  in  the  county  where  the  money 
was  loaned. 
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"It  is  not  necMsary,  in  coDitniioir  >- 103  [123],  to  hold  that  in  each  action  men- 
^ned  in  the  anbdiviaioaa,  the  plaintiflT  is  at  liberty  to  select  either,  as  he  pleases,  the 
county  where  the  caose  of  action  arose,  or  tliat  where  the  subject  of  the  action  is 
aitaated.  Fall  effect  is  given  to  the  laognage  of  that  section,  by  holding  that  either 
the  one  or  the  other  shall  be  made  the  test,  according  to  the  applicability  of  the  teat 
Haelf.  And  the  question  where  the  sobject  of  the  action  arose  would  seem  to  be 
more  particularly  applicable  to  the  first  three  subdivinons,  and  the  other  test  to  the 
•remainder.    Such  was  the  law  before  the  adoption  of  the  code. 

*■  But,  whateTer  may  be  the  true  construction  of  this  section,  I  am  not  satisfied 
that  the  cause  of  action  arose  in  Columbia  because  the  money  was  loaned  there. 
That  would  certainly  be  the  case  in  the  action  on  the  bond  alone ;  but  where  the 
plaintiff  seeks  to  foreclose  the  mortga^i^e,  the  loan  of  the  money  must  be  considered 
tin  connection  with  the  /ten  on  the  land ;  and  the  cause  of  actbn  cannot  be  complets 
without  a  lien  in  Cortland  county. 

**  I  think  Cortland  county  should  have  been  dengnated  by  the  plaintiff  as  the 
^Mce  of  trial."    MUterr.  Hall,  1  Code  Rep.  113. 

Where  a  complaint  among  other  things  prayed,  that  the  right  of  the  defendant 
to  the  land  in  question  in  the  action,  might  be  adjudfired  to  be.'subordinate  to  the  right 
of  the  plaintiff,  and  that  the  defendant  might  he  ordered  to  give  up  the  possession  of 
the  said  land,  Edwards,  J.,  said,  **  I  think  this  Is  a  case  within  the  latter  clause  of 
section  123,  snbd.  1,  of  the  code."    JIfarrs  v.  Betnten,  3  Code  Rep.  138. 

§  124.  [104.]  (Amended  1849.)  Actions  to  he  tried  where 
'Cause  of  action  arose. — Actions  for  the  following  causes  must  be 
tried  in  the  county  where  the  cause  or  some  part  thereof  arose, 
sabject  to  the  like  power  of  the  court,  to  change  the  place  of 
trial  in  the  cases  provided  by  statute : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute;  except,  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in 
two  or  more  counties,  the  action  may  be  brought  in  any  county 
bordering  on  such  lake,  river,  or  stream,  and  opposite  to  the 
place  where  the  offence  was  committed ; 

2.  Against  a  public  officer  or  person  specially  appointed  to 
•execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his  office, 
•or  against  a  person  who,  by  his  command  or  in  his  aid,  shall  do 
any  thing  touching  the  duties  of  such  officer. 

This  section  and  the  preceding  (section  123)  are  taken  verhatim  from  section 
103  of  the  code  of  1848. 

These  actions  were  made  local  by  the  revised  statutes,  2  R.  S.,  2d  ed.  395,  s.  8, 9» 
ih^  277,  s.  28 ;  t6.,  330,  s.  3.  Under  the  revised  statutes  (2  R.  S.,  277,  s.  28),  of  which 
this  section  is  nearly  a  literal  transcript,  it  was  held  that  the  provisions  respecting  ac- 
tions against  officers  applied  ouly  to  affirmative  acts,  and  not  to  mere  omission  or 
neglect  of  official  duty.     13  Wend^  35, 266. 

The  last-mentioned  provision  of  the  revised  statutes,  is  amended  by  the  laws  of 
1843,  p.  257,  cap.  201,  by  adding  thereto  the  following  proviso  :  Provided,  however, 
that  actions  brought  by  the  county  or  town  officers  of  one  county  in  their  official  ca- 
pacity, against  the  county  or  town  officers  of  another  county  in  their  official  capacity, 
-shall  be  laid  in  some  county  adjoining  the  county  of  the  defendants,  except  the 
county  of  the  plaintiffii. 

The  revised  siatntes  (2  R.  S.,  330,  sec.  2.  suK  3),  provide  that  for  the  purposes  of 
*k  fair  and  impartial  trial,  the  court  may  order  the  issues  to  be  tried  in  some  other 
eounty,  when  it  appears  that  a  fair  and  impartial  trial  cannot  be  had  in  the  county 
in  which  the  venae  is  laid ;  and  by  sec.  3,  it  is  provided,  that  in  actions  against 
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pnblie  offioera,  or  agaiiiBt  penoni  apeetany  appointed  to  ezeento  the  dotioa  of  aaeb 
officers,  for  &ny  act  dooe  by  them  by  virtae  of  iheir  offioea  reapoctivdy,  and  in  tmtm 
agaioBl  other  persona,  who  by  the  commandmeDt  of  snob  offioers,  or  in  their  aid  or 
aasistance,  do  any  thiog  tooching  the  dattoa  of  aoeh  office,  which  are  required  by 
law  to  be  laid  in  Uie  coooty  where  the  fact  happened,  if  it  shall  not  appear  on  the 
trial  that  the  caose  of  sach  action  arose  wiihio  the  ooonty  where  such  trial  is  had* 
the  jury  shall  be  discharged  and  jadgment  of  discontinuance  ahall  be  rendered  against 
the  plalniiff ;  and  see,  9  Wend.,  208,  501.     12  ib.  S17,  265,  51. 

Where  a  contract  is  made  at  one  place  and  is  to  be  performed  at  aaother,  the- 
cause  of  action  upon  aocb  contract  arises  at  the  latter  place.  BurekU  y.  Eckkartf 
3  Corns.,  132.  3  U.  S.  Law  Mag.,  6tf.  3  Pr.  R.,  300.  JR.,  Ackroyd,  1  W.  H. 
&G.,479. 

§  125.  [104.]  Action  to  be  tried  where  parties  reside, — ^Inall 
other  cases  the  action  shall  be  tried  in  the  county  in  which  the 
parties  or  any  of  them  shall  reside  at  the  commencement  of  the 
action ;  or  if  none  of  the  parties  shall  reside  in  the  State,  the 
same  may  be  tried  in  any  county  which  the  plaintiff  shall 
designate  in  his  complaint;  subject,  however,  to  the  power  of 
the  court  to  change  the  place  of  trial,  in  the  cases  provided  by 
statute. 

The  46tli  section  of  the  judiciary  act  of  1847  (Laws  of  1847,  p.  333),  pfOTided' 
that  **  all  other  issues  of  fact  joined  in  any  action  shall  be  tried  in  the  ooonty  in 
which  the  parties  or  some  of  them  reside,"  &c. ;  and  it  was  held  that  by  tbe  word 
** partietj''  was  meant  pirtie$  in  interest,  and  not  the  nominal  parties,  or  parties 
to  the  record.  Hart  v.  Oa/nuin,  1  Barb.  S.  C.  R.,  229,  and  see  Henry  v.  Bank  of 
Salinat  5  Hill,  532.  Therefore  on  a  motion  to  change  the  venue  from  New  York 
to  Monroe,  on  the  ground,  among  others^  that  neither  of  the  parties  to  the  action 
were  residents  of  the  city  of  New  York,  but  that  one  resided  in  Seneca  and  the 
other  in  Monroe  county,  it  appearing  by  affidavit,  that  one  Ernest  Fielder  was  the 
real  plaintiff  in  interest,  and  that  he  resided  in  the  city  of  New  York,  the  motion 
was  denied. 

In  an  action  in  the  nature  of  a  quo  warranto,  the  place  of  trial  may  properly  bo 
laid  in  any  county  in  the  State.  The  people  are  a  party  whose  reaidence  extends  to 
erory  county.     The  People  v.  Cook^  6  Pr.  R.,  448. 

It  seems  that  in  cases  where  the  place  of  trial  is  at  the  option  of  the  plaintiff,  he 
may  by  an  amendment,  of  course  within  the  time  allowed  for  an  amendment,  of 
course  change  the  place  of  trial  named  in  the  complaint     7  Cow.,  s.  164. 

Can  a  railroad  corporation  have  a  residence  in  any  county  f  Vermont  R.  R,  Co. 
T.  Northern  R.  R.  Co.,  1  Code  Rep.*,  N.  S.,  401.    6  Pr.  R,  106. 

The  place  of  trial  of  a  transitory  action,  where  the  plaintiff  and  defendant  reside 
in  different  counties,  should  be  in  the  county  where  the  principal  transactions  be- 
tween the  parties  occurred,  and  where  it  appears  the  largest  number  of  the  witnessee- 
who  know  any  thing  of  the  facts  reside.    Jordan  ▼.  Oarrisonf  6  Pr.  R.,  6. 

§  126.  [105.]  (Amended  1851.)  Change  of  place  of  trial. — 
If  the  county  designated  for  that  purpose  in  the  complaint,  be- 
not  the  proper  county,  the  action  may,  notwithstanding,  be  tried 
therein  unless  the  defendant,  before  the  time  for  answering 
expire,  demand  in  writing  that  the  trial  be  had  in  the  proper 
county,  and  the  place  of  trial  he  thereupon  changed  hy  consent 
of  parties^  or  hy  order  of  the  cowtt^  as  is  provided  in  thisr 
section. 
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The  eauri  may  ehtrnge  theplaee  of  trial  in  the  foUamng 

cases: 

1.  When  the  county  designated  for  thatpwrpose  in  the  oorr^ 
plaint  is  not  the  proper  county  / 

3.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  he  had  therein  / 

3.  When  ths  convenience  of  witnesses  and  the  ends  of  justice 
would  he  promoted  hy  the  change. 

When  the  place  of  trial  is  changed^  all  other  proceedings 
shall  he  had  in  the  cotmty  to  which  the  place  of  trial  is  changed^ 
unless  otherwise  provided  hy  the  consent  of  the  parties^  in  writ- 
ing duly  filed^  or  order  of  the  courts  and  the  papers  shall  he 
filed  or  transferred  a>ccordingly. 

"Dio  amendment  is  tbe  addition  at  the  end,  of  the  words  in  italie. 

1.  On  changing  the  place  of  trial  named  in  the  complaint  for  the  reawn 
that  the  county  designated  is  not  the  proper  county. 

By  the  **  proper  county  "  is  meant  a  county  in  which  one  of  the  parties  to  the 
action  resides :  per  Justice  Sill,  in  Lynch  r.  Moehetf  4  Pr.  R.,  86-88.  2  Code  Rep., 
54.  The  demand  should  be  that  the  trial  be  had  in  the  **proper  county ; "  and  where 
a  defendant  served  a  demand  that  the  cause  be  tried  in  the  **  county  of  New  York," 
his  demand  was  held  to  be  irregular,  and  that  instead  of  naming  the  county  in  which 
be  desired  the  trial  to  be  had,  he  should  have  asked  that  the  cause  be  tried  in  the 
"proper  county.^*  Beardeley  v.  Dickereon,  4  Pr.  R.,  81.  The  demand  must  be 
made  before  the  time  for  answering  expires  ;  and  the  time  for  answering  will  be 
deemed  to  expire  on  the  service  of  the  answer,  although  the  answer  may  be  put  in 
before  the  expiration  of  the  time  allowed  for  that  purpose ;  and  the  demand  to  have 
the  trial  in  the  proper  county  served  after  an  answer,  may  be  disregarded.  Milligan 
Y.  Brophy^  2  Code  Rep.,  118.  But  the  demand  may  be  made  simultaneously  with 
the  service  of  the  answer.    Jtfisirs  v.  Remeen,  3  Code  Rep.,  138. 

The  demand  does  not  of  itself  change  the  place  of  trial ;  and  if  such  demand  be 
only  made,  and  the  plaintiff  neglect  or  refuse  to  change  the  place  of  trial  to  the  pro- 
per county,  the  remedy  of  the  defendant  is  to  apply  on  the  trial  for  a  dismissal  of 
the  complaint  Haebrouck  t.  Me  Adam,  3  Code  Rep.,  39.  4  Pr.  R.,  342.  And  un- 
der the  former  practice,  where  the  place  of  trial  mentioned  in  the  declaration  (the 
Tenne)  was  not  in  the  proper  county,  the  only  remedy  of  the  defendant,  except  he 
was  a  public  officer,  was  by  demurrer,  plea  in  abatement,  or  motion  for  a  nonsuit  at 
the  trial.  12  Wend.,  265.,  51,  (().  But  by  the  present  practice  it  seems,  that  if 
after  a  demand  to  have  the  place  of  trial  mentioned  in  the  complaint  changed  to  the 
proper  county  tbe  plaintiff  neglects  or  refuses  to  make  the  change,  the  defendant 
may  move  to  haTe  the  place  of  trial  changed,  on  the  ground  that  the  place  of  trial 
mentioned  in  the  complaint  is  not  the  proper  county.  Maire  v.  Remeen^  3  Code  Rep., 
138.  Jfoore  t.  Gardner,  3  Code  Rep.,  224.  5  Pr.  R.  243.  Haebrouckr,  McAdam^ 
3  Code  Rep.,  39.    4  Pr.  R..  342. 

In  Haebrmtek  t.  Me  Adam,  supra,  Edmondi^  J.,  held,  that  to  change  the  place 
of  trial,  application  must  be  made  to  the  court  by  one  party  or  the  other ;  and  either 
party  may  make  it ;  and  he  continued  by  saying :  **  The  necessity  of  an  application  to 
the  ooort  is  quite  apparent;  for,  suppose  the  plaintiff  resides  in  one  county,  tlie  defend- 
ant in  another,  and  the  place  of  trial  is  designated  in  a  third — into  which  of  the  two 
proper  counties  is  tbe  place  of  trial  to  be  changed  ?  And  so  If  there  are  several  de- 
fendants residing  in  different  counties,  which  defendant  is  to  have  the  choice  ? 

'*  The  whole  thing  is  subject  to  the  power  of  tbe  court  to  change  the  place  of  trial 
mder  section  125.  and  its  power  must  be  invoked.  The  defendant  by  his  own  act 
oaaaot  change  it 

These  views  were  confirmed  by  Hubbard,  J.,  who  in  delivering  his  decision  in  tho 
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•eate  of  the  Vermont  Ceniral  R,  R,  C«.  v.  Tko  Northern  R.  R.  Ct.,  6  Pr.  R.,  167  ; 
inys:  **  By  the  judiciary  act  of  1847,  leotion  46,  the  only  remedy  was  by  motion 
if  aa  improper  venue  was  deaignated,  and  auoh  motion  waa  required  to  be  made 
iiefore  the  time  for  answering  expired.  The  oode  preaerrea  the  priaeiple  of  that  act 
in  regard  to  the  loqality  of  the  venne,  but  aubatiiotes  a  new  practice  in  relation  to  the 
removal.  By  the  r26th  aectioo  a  written  demand  in  place  of  the  motion  is  required. 
A  motion  is  only  requisite  or  allowable,  It  aeema  to  me,  in  the  event  the  demand  is 
•dlarei^arded.  The  object  of  thia  material  change  of  the  practice  in  this  partionlar 
may  have  been,  and  probably  waa,  to  allow  the  plaintiff  an  opportunity  of  voluntarily 
correcting  hia  error  by  amendmenti  stipulation,  or  otherwise*  without  the  expense 
•and  delay  of  a  motion. 

**  The  demand  alone^  it  seems,  does  not  ipio  facto  operate  to  change  the  venue. 
If  not  changed  by  the  voluntary  act  of  the  plaintifl^  it  must  be  effected  by  die  order 
of  the  coort  on  motion.  Thta  order  is  clearly  contemplated  by  rule  3  of  the  supremo 
court,  which  provides  that  in  case  the  place  of  trial  ia  changed  for  the  reason  that 
the  proper  county  ia  not  specified  at  required  by  section  125  of  the  code,  the  papers 
on  file  at  the  time  of  the  order  making  each  change,  shall  be  transferred  to  the  county 
spedfied  in  such  order.  The  venue  is  changed  by  the  order,  and  not  by  force  of  the 
•demand.  As  the  statute  preacribes  the  practice,  it  seems  imperative  that  a  written 
notice  requiring  the  removal  of  the  venue  to  the  proper  oonnty  abould  first  be  aerved, 
«nd  until  that  is  done  a  motion  is  pr«  mature. 

*'  I  have  need  the  term  venue  as  synonymous  with  the  place  of  trial  to  be  deaign* 
Ated  in  the  complaint,  and  in  contradistinction  to  the  place  of  trial  with  reference  to 
the  convenienoe  of  witnesses,  &o.  The  term  is  omitted  in  the  code,  although  tho 
distinction  between  the  venue  and  place  of  trial  ia  preserved,  as  it  existed  under  tho 
judiciary  act ;  and,  for  perspicuity,  the  words  may  still  with  propriety  be  naedi  when 
defining  the  statutory  locality  for  the  trial." 

It  seems  that  the  motion  by  the  defendant  to  change  the  county  of  trial  named 
in  the  complaint  to  the  proper  county,  and  the  granting  an  order  on  such  motion,  will 
not  prejudice  the  right  of  the  plaintiff  afterwards  to  move  at  the  proper  time  and  on 
the  necessary  affidavita  to  change  the  place  of  trial,  either  for  the  convenience  of  wit- 
nesses or  to  obtain  an  impartial  trial.  Moore  v.  Oardner,  3  Code  Rep.,  224.  5  Pr. 
R.,  243.  In  Mofon  v.  Brown^  6  Pr.  R,  483,  Harris;  J.,  referring  to  Moore  v.  Gardner ^ 
(supra)  says,  "  The  decision  was  right  The  distinction  between  venue  and  place  of 
<rtai  then  existed.  But  the  recent  alteration  (of  1851)  of  section  126,  seems  to 
have  abolished  the  disiiucttou  between  the  venue  and  the  place  of  trial.  It  ia  now 
provided,  that  when  the  place  of  trial  is  changed  the  reoord  ia  to  go  with  it,  ao  that 
now  the  venue  can  no  longer  be  in  one  county,  and  the  place  of  trial  in  another.  It 
would  therefore  be  an  idle  ceremony  to  change  the  venue  to  the  proper  county  upon 
the  application  of  one  party,  when  it  is  made  to  appear  by  the  other  party,  that  the 
convenience  of  witnesses  requires  the  trial  ahould  be  had  in  some  other  county." 

In  general,  all  the  defendants  should  unite  in  making  the  motion.  6  Wend.,  508. 
19  Wend.,  700.  The  motion  may  be  made  by  one  or  more  of  aeveral  defendants 
itfatra  v.  Remeen,  3  Code  Rep.,  138 ;  and  aee  6  Wend.,  5U8 ;  1  How.  Spe^  T.  R» 
156 ;  4  Hill,  62,  note ;  Laws  of  1841 ,  p.  272,  sec.  1 ;  19  Wend.,  700.  But  where  the 
motion  is  made  by  one  of  aeveral  defendanta,  it  muat  be  on  notice  to  the  other  defend- 
ants, t6.,  unless  the  other  defendants  are  in  default  for  not  answering,  in  which  case 
U  is  presumed  the  motion  may  be  made  without  notice  to  them.  12  Wend.,  200. 
And  where  the  action  is  against  aeveral  but  some  only  have  been  served,  those  served 
may  move  alone,  and  without  notice  to  those  not  served.    4  Hill,  62,  note* 

Where  the  motion  is  made  by  one  or  acme  of  aeveral  defendanta,  without  notice 
having  been  given  to  the  defendants  who  do  not  move,  the  court  will  permit  the 
motion  to  stand  over,  in  order  that  the  notice  may  be  given.  ifatVs  v.  RUnoen^  3 
Oode  Rep.,  138. 

It  seems  that  the  question  of  the  convenience  or  inconvenience  of  witnesses  will 
not  be  taken  Into  coosideration  on  a  motion  to  have  the  place  of  trial  changed  to  the 
proper  county  ;  thus,  where  the  plaintiff  in  an  action  within  section  125,  named 
Onondaga  county  in  hb  complaint  aa  the  place  of  trial,  neither  party  resided  in  that 
county — the  defendant  lived  in  Oneida  county.  The  defendant  duly  demanded  to 
have  the  place  of  trial  changed  to  the  proper  county.  The  plaintiff  refused  to  change 
the  place  of  trial  named  in  the  complaint.  Ttiereupon  the  defendant  moved  to  have 
the  place  of  trial  named  in  the  complaint  changed  to  the  proper  oonoty ;  thia  waa 
reaisted  by  the  plaintiff  on  the  ground  that  Onondaga  oounty  waa  most  for  the  oonve* 
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nience  of  his  witneaMS.  The  oonrt  granted  the  motion,  and  Mid  that  the  qoeetion 
of  the  conveoienoe  of  witnenee  was  not  in  iaeue.  That  the  plaintiff,  on  receipt  of 
the  demand,  should  have  ehanged  the  place  of  the  trial  named  in  the  complaint  to  the 
jiroper  oonnty,  and  then  at  the  proper  time  have  moved  to  change  the  place  of  trial 
lor  the  eonvenieoce  of  witneosee ;  and  that  the  granting  the  motion  then  before  the 
covTt,  would  not  preclude  the  plaintiff  from  making  his  motion  at  the  proper  time 
and  on  the  proper  affidavits,  to  change  the  place  of  trial  for  the  convenience  of  hie 
witneaaca*  Jfoore  v.  Oardner,  3  Cede  Rep.,  224.  See,  however,  Mawn  v.  Brown, 
6  Pr.  R.,  488,  and  aopra. 

Beetion  46  of  the  jodiotary  act  (Laws  of  1647,  p.  333),  ezproMly  provided  that 
the  venue  might  be  changed  to  the  proper  county,  with  the  coeta  of  the  motion ;  and 
in  Nartknp  v.  Van  Deuten  (3  Code  Rep.,  140),  Parker,  J.,  aaid  that  on  all  motionn 
to  change  the  place  of  trial  to  the  proper  county,  where  coata  were  aaked  for  by  the 
Botiee,  costa  to  abide  the  event  will  be  allowed,  and  tkla  whether  the  order  were 
granted  or  refnaed. 

Rale  3  of  the  supreme  court  mlea  decUureo,  that  in  oaae  the  place  of  trial  is  changed 
Ibr  the  reaoon  that  the  proper  county  ia  not  specified  in  the  complaint,  papera  on  file 
at  the  time  of  the  order  making  such  change  shall  be  transferred  to  the  county 
specified  in  auch  order,  and  all  other  papen  in  the  cause  shall  be  filed  in  the  connty 
ao  apeetfied.    See  role  3  of  supreme  court  rules,  in  appendix. 

By  the  judiciary  act  of  1847  (laws  of  1847,  p.  333,  s.  46),  which  was  said  to  ba 
in  lorae,  notwithstanding  any  thing  in  the  code  of  1849  (£ryneA  v.  Mother,  4  Pr.  R., 
86 ;  2  Code  Rep.,  54),  it  is  enacted  that  no  motion  to  change  the  place  of  trial,  when 
made  by  the  defendant, shall  be  granted,  unless  the  defendant  making  the  same  shall 
have  nwde  and  aerved  with  the  notice  of  such  motion  an  affidavit  of  meriu  ;  and  by 
the  48th  rale  of  the  supreme  court  rules  it  Is  provided,  that  in  addition  to  what  baa 
usually  been  stated  in  affidavits  concerning  venue,  either  party  may  state  the  nature 
of  the  eontroveny  and  show  how  his  witnesses  are  material,  and  may  also  show 
where  the  cause  of  action,  or  the  defence,  or  both  of  them  arose,  and  these  facts  will 
be  taken  into  coneideration  by  the  court  in  fixing  the  place  of  trial.  Under  these 
provistons  it  has  been  held  that  the  affidavit  of  merits  on  a  motion  by  defondant  to 
ohange  the  place  of  trial  roust  state  distinctly : — 

1st.  That  the  defendant  has  fully  and  fairly  stated  the  case  to  hia  eounael  [in  the 
cause],  and  give  the  name  and  reaidenoe  of  such  counsel ; 

2nd.  That  be  ia  advised  by  his  said  counsel  that  he  haa  a  good  and  aobatantial 
defence  on  the  merits ; 

3rd.  That  he  believes  he  has  such  a  defence. 
Lynch  T.  Hooker,  4  Pr.  R,  86 ;  2  Code  Rep.,  54 ;  and  an  affidavit  which  atated  that 
the  defendant  had  a  good  defence,  dbc,  *'  as  he  is  advised  by  his  counseil,  A.  B.  ^DO,, 
and  ao  he  b^lieveo  truly,**  was  held  insufficient  lb.  And  see  Richardo  v.  Swettzorp 
1  Code  Rep ,  1 17  ;  3  Pr.  R.,  413  ;  where  it  was  hold  that  an  affidavit  that  the  de* 
fendant  had  stated  *^  the  facto  of  hie  defenee/*  instead  of  <*  the  ease,"  was  insufficient ; 
and  again,  in  Btiio  v.  Joneo,  6  Pr.  296,  an  affidavit  which  stated  that  the  defendant 
had  stated  *'  hio  eaoe  in  thio  canoe,**  was  held  insufficient ;  but  an  affidavit  that  the 
defendant  had  stated  **  the  facto  of  thio  ease,''  was  held  sufficient  Jordan  v.  Oar* 
rioon,  6  Pr.  R.,  6.  The  45th  rule  of  the  supreme  court  does  not,  aa  haa  been  saidi 
require  the  defendant  to  disclose  in  his  affidavit  the  mattera  which  he  intenda  to  aeC 
np  io  his  answer.  He  may  do  so,  but  if  he  prefers  to  omit  it,  or  make  only  a  partial 
disclosure  of  his  intended  defence,  he  may  do  so.  Mixer  v.  Kuhn,  4  Pr.  R.»  409* 
412. 

By  role  44  of  the  supreme  court  roles  It  is  provided,  that  no  order  to  stay  pro* 
eeediogs,  for  the  purpose  of  moving  to  change  the  place  of  trial,  shall  be  graatedf 
unless  it  shall  appear  from  the  papers  that  the  defendant  has  used  due  diligence  in 
preparing  the  motion  for  the  earliest  practicable  day  after  the  service  of  the  complaint 
Such  order  shall  not  stay  the  plaintiff  in  potting  the  cause  at  lasue,  or  taking  any 
other  step,  except  giving  notice  and  subpoenaing  witnesses  for  the  trial,  without  a 
apectal  clause  to  that  effect  On  presenting  to  and  filing  with  the  officer  granting  the 
order,  an  affidavit  showing  such  fiicts  as  will  entitle  the  plaintiff,  according  to  the 
settled  practice  of  the  court,  to  retain  the  place  of  trial,  the  officer  shall  revoke  the 
order  to  otoy  proceedingo;  and  the  plaintiff  shall  give  immediate  notice  of  anoh 
revocation  to  the  defendant's  attorney. 

We  would  here  remark,  that  the  distinction  between  local  and  transitory  aetioiia 
at  It  affiscts  the  question  of  venae  (the  eoonty  of  trial  named  in  the  complaint),  and 
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tliA  praotioe  of  moring  to  ohaiigo  the  place  of  trial  Bamed  in  the  oomplaiat,  for  tbe 
reawD  ihat  the  ooaaty  deaigiiated  is  not  the  proper  oounty,  eeema  to  vm  still  to  exist, 
and  to  maleriatly  affect  the  practioe  in  relation  to  such  motions.  If,  under  the  for- 
mer practice,  in  a  local  action,  the  Fenae  was  laid  in  the  wrong  county,  the  plaintiff 
might  be  nonsuited  on  the  trial  Tbe  jodioiary  aot  of  1847,  (Laws  of  1847,  p.  332), 
by  section  45  deBned  which  were  lo<»l,  and  by  section  46  which  were  transitory 
actions.  The  45th  section  is  now  superaeded  by  sections  123  and  124  of  this  code, 
and  the  said  section  46  is  still  in  forca  L^eh  ▼.  Metkir,  4  Pr.  R.,  86;  2  Code 
Bep.  54).  That  section  lesTes  the  former  law  untonched  aa  to  the  actiona  therein 
and  in  sections  123  and  124  of  this  oode  declared  to  be  local,  and  in  which  a  plaintiff 
might  be  nonsuited  if  the  Tenne  was  laid  in  the  wrong  county ;  bnt  provided  that  aa 
to  the  actions  rendered  transitory  by  *'  thU  SMtion,"  the  plaintiff  should  not  benon- 
auited  for  an  error  in  the  venue ;  but  when  the  venue  was  net  in  the  proper  county, 
the  defendant  might  move  in  the  manner  therein  provided  to  have  the  venue  changed 
to  the  proper  county.  The  oode  then,  by  section  126,  declared  that  in  all  aotiuns, 
local  as  well  as  transitory,  the  actions  might  be  tried  in  the  county  designated  as  the 
place  of  trial  in  the  complaint,  unless  the  plaintiff,  before  tbe  time  for  answering 
expire,  demand  in  writing  that  the  trial  be  had  in  the  proper  county.  With  regard, 
therefiffe,  to  the  actions  mentioned  m  the  123d  and  124th  aectiona,  they  stand  on  a 
different  footing  from  the  other  aotimis,  mentioned  in  section  126.  As  to  the  former, 
the  law  appears  to  be,  as  thus :  if  the  place  of  trial  named  ia  the  complaint  be  not 
the  proper  county,  tbe  'plaintiff  may  be  nonsnited,  bnt  the  defendant  shall  not  be 
allowed  to  move  to  nonsoit,  unless,  before  answering,  he  give  notice  to  the  plaintiff 
of  his  intention  ;  and  the  demand,  by  the  defendant,  to  have  the  place  of  trial  men« 
tiooed  in  tbe  complaint,  changed  to  the  proper  county,  is,  in  effect,  a  notice  to  the 
plaintiff  that  the  county  named  is  not  the  proper  county,  and  that  so  the  defendant 
will  insist  on  the  trial.  The  qiestion  as  to  whether  or  not  the  place  of  trial  named 
in  the  complaint  is  the  proper  county,  cannot,  in  many  cases,  be  determined  until 
the  plaintiff  has  doaed  his  case  on  the  trial ;  and  a  motion  to  change  the  place  of 
trial  named  in  the  complaint  to  the  proper  county,  must,  in  many  cases,  involve  a 
trial  of  the  action  upon  affidavila.  If  the  plaintiff  is  satisfied  that  the  place  of  trial 
named  in  the  complaint  is  the  proper  county,  and  is  willing  to  incur  the  risk  of  being 
nonsuited  on  the  trial,  there  can  be  no  reason  why  the  defendant  $hould,  even  if  he 
may  (12  Wend.,  217,  265,  51),  take  the  trouble  and  ridi  of  making  a  motioo  to  set 
him  right ;  be  can  derive  no  benefit,  and  may  lose  an  advantage.  Because  if  he 
has  a  right  to  have  the  place  of  trial  cbanffed  for  the  coovenienee  of  his  witnesses^ 
or  because  he  cannot  obtain  an  impartial  trial  in  the  county  named  in  the  complaint 
aa  the  place  of  trial,  he  is  not  precluded  from  obtaining  an  order  for  that  purpose, 
merely  by  the  refusal  of  the  plaintiff  to  comply  with  the  demand  to  change  the  place 
of  trial  to  the  proper  county ;  and  after  obtaining  such  order,  the  defendant  will  retain 
tbe  right  to  move  to  nonsuit  the  plaiatiff,  if,  on  the  close  of  his  case  at  the  trial,  it 
appear  by  the  evidence  adduced  that  the  county  named  in  the  complaint  is  not  the 
proper  county.    (See,  however,  Ma§on  v.  Brown^  6  Pr.  R.,  483). 

Except  in  requiring  that  the  defendant  must  make  a  demand,  before  answer,  Co 
have  the  place  of  trial  named  in  the  ooroplaint  changed,  or  otherwise  be  will  be 
predoded  from  moving  to  nonsoit  on  the  trial,  on  Uie  ground  that  the  place  of  trial 
named  in  the  complaint  is  not  the  proper  county,  the  practice  appears  to  differ  in  no 
respect  from  the  case  where,  under  the  fonner  practice,  the  venue  was  laid  in  the 
wrong  county. 

We  take  the  liberty  here  to  remark,  that  much  of  the  confusion  that  has  arisen 
in  the  practice  subsequent  to  the  passage  of  the  oode»  has  been  occasioned  by  attri* 
bnting  to  that  statute  a  more  extensive  operation  than  in  effect  It  baa  On  this  par- 
ticular point,  the  confusion  has  arisen  from  not  keeping  in  view  the  diatinctkHi  be* 
tween  a  change  of  the  phuse  of  trial  named  in  the  complaint  (the  venne)  to  the  proper 
oonoty,  and  a  change  of  the  place  of  trial  merely  (not  the  venue),  to  meet  the  con- 
venience of  witnesses,  or  to  obtain  an  impartial  trial. 

By  tbe  former  practice  tbe  plaintiff  could  not  move  to  change  the  venue  (the 
place  of  trial  named  in  the  complaint),  16  Johna.  R,  149 ;  but  if,  before  the  trial,  he 
discovered  that  he  had  laid  hia  venue  in  the  wrong  county  (named  the  wrong  county 
aa  the  place  of  trial  in  tbe  complaint),  he  might  amend,  as  of  course.  lb.  and  7 
Cow.  164  (a) ;  and  now  if  by  the  demand  of  the  defendant,  or  otherwise,  the  plahitiff 
is  made  aware  that  the  county  named  by  him  in  his  complaiat  m  not  the  proper 
oovBty,  and  he  is  desiffous  of  inserting  the  proper  ooaaty,  be  may  so  amend,  of  conrae, 
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»t  my  tioM  widiiii  tbe  time  allowed  by  wotiQii  179,  for  amradnents  of  ooovm  ;  and 
if  he  permit  thai  time  to  elapae,  and  afterwarda  deaires  to  change  the  plaee  of  trial 
Bsmed  in  the  oomplaiiili  he  should  make  a  moiion  for  leave  to  amend  faia  complaint 
in  that  reapect. 

EntertaiDin;  thii  view  of  thia  provisioD,  we  aee  no  reason  why  the  practitioner,  in 
all  actions  within  aectiona  133  and  124,  where  concerned  for  a  defendant,  may  not 
aerre  before  or  with  hie  answer  a  demand  to  have  the  plaee  of  trial  named  in  the 
complaint  changed  to  the  proper  county ;  by  thia  means  he  will  preserve  the  possi- 
bility of  obtaining  a  nonaoit,  if  on  the  trial  any  fact  should  be  elicited  in  the  progress 
of  the  plaintiff's  case,  which  ahows  that  the  county  of  trial  named  in  the  complaint 
ia  not  the  proper  county.  If  the  plaintiff  conaiders  the  county  named  as  the  proper 
county,  he  disregarda  the  demand ;  the  defendant  takes  no  further  step,  but  he  baa 
thereby  aaved  his  right  to  move  to  non-anit,  on  the  trial,  for  the  reason  that  the  county 
4Mf  trial  named  in  tbe  complaint  ia  not  the  proper  county. 

2.  A»  to  changing  the  place  of  trial  for  the  convenience  of  witneeeee^or 
becauee  an  impartial  trial  cannot  be  had  in  the  county  designated  in 
the  complaint  ae  the  place  of  trial. 

The  distinction  which  was  formerly  made  between  actiona  ex  contractu  and  ae- 
tk>na  ex  delicto,  in  respect  to  granting  and -refusing  motions  to  change  the  place  of 
trial,  ia  no  longer  recogniied. 

Where  there  are  several  defondanta,  they  ahould  all  join  in  the  motion  to  change 
the  place  of  trial  (6  Wend.,  508  $  1  How.,  a  T.  R..  156),  unices  tome  have  sufiered 
n  de£iull,  in  which  case  the  others  may  move  alone,  12  Wend.,  200.  So  where  the 
action  is,  in  form,  against  several,  and  process  has  been  served  upon  some  only,  the 
defendant  served  may  make  the  motion.    4  Hill,  62»  note. 

And  in  a  joint  action  against  tbe  several  piutiea  to  a  bill  or  note,  under  section 
120,  the  moiion  may  be  made  by  any  one  of  tbe  defendants  (Laws  of  1841,  p.  272, 
a.  1) ;  althoa|h  berore  the  passage  of  tbe  act  laat  referred  to,  the  rule  waa  other- 
wise.    19  Weod^  700,  see  4  Hill,  62,  notes. 

The  plaintiff  cannot  move  to  change  the  place  of  trial  (16  Johns.,  R.,  149),  but 
be  may  change  it  by  amending  his  complaint,  of  course,  lb.  7  Cowen,  164  (a),  or 
by  motion  for  leave  to  amend. 

Motion  when  to  he  made. — Rule 44  of  the  supreme  court  rules  provides:  '*No 
order  to  stay  proceedings  for  the  purpose  of  moving  to  change  the  place  of  trial  ahall 
be  granted,  unless  it  shall  appear  from  the  papers,  that  the  defendant  has  used  due 
diligence  in  preparing  the  motion  for  the  earlicet  practicable  day  after  issue  joined.*' 
An  interpretation  is  given  to  this  role  in  tbe  prefoce  to  the  rules,  thus:  "The diver- 
sity of  practice  which  prevailed  to  some  extent  with  respect  to  the  time  when  a  mo- 
tion to  change  the  place  of  trial  could  be  made,  has  been  pot  at  rest  by  altering  the 
rule,  ao  aa  not  to  permit  the  motioa  to  be  made  until  after  ismte"  Our  interpreta^ 
tion  of  the  rule  would  be  that  "  an  order  to  stay  proceedinga  to  enable  the  defendant 
to  move  to  change  the  place  of  trial,  may  be  made  after  issqe^  if  doe  diligence  be 
used."  Our  own  views  have  alwaya  been  that  the  motion  should  not  be  OMde  until 
after  issna 

The  d^ctsiona  on  the  aubject  before  the  rule  above-cited  waa  promulgated,  sre, 
Lffneh  v.  Moaher^  4  Pr.  R,  66 ;  Myere  v.  Feeter,  Jb.j  240 ;  BeardeUy  v.  Diekeraon, 
lb,  81;  Mixer  v.  Kuhn,  lb.  409;  Barnard  v.  Wheeler,  3,  lb,  71;  Hartmanr. 
Spencer,  5  lb,,  135  ;  Maoon  v.  Brown,  G  Jb,,  481 ;  Clark  v.  Pettibonej^  CodcRep., 

7a 

Staying  praeeedtnga  for  the  pnrpoee  of  metioii.— The  defendant,  if  cirenm- 
atancea  require  it,  may  obtain  an  order  to  stay  the  proceedioga  for  tbe  purpoee  of 
making  the  motion.  But  no  anch  order  will  be  granted,  unlesa  it  shall  appear  from 
the  papera  that  the  defendant  has  used  due  diligence  in  preparing  the  moiion  f<ir  the 
eartieat  practicable  day  after  iasne  joined.  Rule  44.  By  the  former  practice,  the  de- 
fendant had  to  aerve  the  order  before  the  eaoae  waa  noticed  for  trial,  and  bdbre  the 
plaintiff 'a  witneaaea  were  subpmnaed,  otherwise  the  plaintiff  might  dinegard  tbe  or- 
der and  take  an  inqucat.    6  Hill,  380. 

Revoking  order  to  etay  proeeodinge.'^The  plaintiff  may  get  the  order  to  atay 
proceedinga  revoked,  by  preaenting  to  and  filing  with  the  officer  by  whom  it  was 
granted,  an  affidavit,  abowing  such  facta  as  will  entitle  him,  according  to  the  practice 
of  the  court,  to  retain  the  ^ace  of  trial.  Rule  44.  And  he  mast  give  immediate 
ootioe  of  auch  revoeatWn  to  the  defondaat^a  atteraey.    i&    But  he  eannet  treat  tha 
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order  obtained  by  ibe  defendant  as  a  nnliityf  on  the  i^ronnd  that  the  papers  on  wUeh 
it  was  procured  fail  to  ooaibrm  to  the  requisites  demanded  by  the  rule,  in  respect  to 
delay,  although  the  effect  of  the  order  be,  to  throw  the  cause  over  both  the  circuit  ia 
the  county  designated  in  the  complaint  as  the  couuty  of  trial,  and  that  in  the  county 
to  which  it  is  proposed  to  be  changed.    22  Wend.,  633. 

Tke  mslies.^-The  motion  to  obanf^e  the  Tenne  is  founded  on  an  affidavit,  to  the 
form  of  which  particular  attention  should  be  paid,  and  which  most,  in  general,  be 
made  by  the  defendant  himself,  though,  under  special  circumstances  set  forth  in  the 
affidavit,  it  has  been  held  sufficient  when  made  by  his  attorney  in  the  action.  4  Hill, 
64»  note. 

If  the  motbn  is  grounded  on  the  couTcnienoe  of  witnesses,  the  affidavit  should 
state  the  names  of  the  wHuesses  residing  in  the  county  to  which  the  defendant  seeks 
to  change  the  venue,  6  Cowen,  389,  and  their  residences,  1  Hill,  671 ;  3  Id,  445 ; 
stating  the  town,  village,  or  particular  place  of  residence,  in  addition  to  the  countyi 
1  How.,  Spe.  T.  R^  195,  and  that  each  and  every  of  them  is  material  to  the  defence, 
as  the  defendant  is  advised  by  counsel  and  verily  believes,  3  Wend.,  425 ;  9  Id, 
431 ;  I  Hill,  668 ;  and  without  the  benefit  of  the  testimony  of  each  and  every  of  them, 
he  cannot  safely  proceed  to  trial,  as  he  is  advised  by  counsel,  and  verily  believes,  3 
Wend.,  425 ;  9  Id.,  431  *,  that'fae  has  fully  and  fairly  stated  the  case  to  his  counsel, 

r'ving  the  name  and  residence  of  such  counsel,  Rule  36,  4  Pr.  R.,  86 ;  3  /A.,  413  ; 
lb,,  296;  1  Code  Rep.,  117,  and  has  fully  and  fairly  disclosed  to  him  the  facts 
which  he  expects  to  prove  by  each  and  every  of  his  witnesses,  9  Wend.,  10 ;  1  How., 
Spe.  T.  R.,  55,  70, 165 ;  I  Hill,  668 ;  and  that  he  has  a  good  and  substantial  defenco 
on  the  merits,  1  How.,  Spe.  T.  R.,  162,  as  he  is  adviaed  by  his  said  counsel,  and  ver- 
ily believes,  4  Hill,  64,  66 ;  1  How.,  Spe.  T.  R.,  62.  The  affidavit  should  also  state 
the  name  of  the  county  designated  in  the  complaint  as  the  county  of  trial,  1  How., 
Spe.  T.  R.,  184 ;  1  Hill,  668 ;  and. if  not  made  by  all  the  defendants,  it  should  show 
the  reasou  why  it  is  not  so  made.    1  How.,  Spe.  T.  R.,  156. 

In  addition  to  what  has  usually  been  stated  in  affidavits  concerning  venue,  either 
party  may  state  the  nature  of  the  controversy,  and  show  how  his  witnesses  are  ma- 
teriiU ;  and  may  also  show  where  the  cause  of  action,  or  the  defence,  or  both  of  tbemt 
arose ;  and  those  facts  will  be  taken  into  consideration  by  the  court,  in  fixing  the 
place  for  trial.    Rule  44. 

The  county  in  which  the  witnesses  reside,  rather  than  the  distance  they  will  have 
to  travel,  must  govern  on  motions  to  change  the  place  of  trial.  People  v.  Wright^ 
3  Code  Rep.,  75  ;  5  Pr,  R.,  33. 

In  Hull  V.  Hull,  1  Hill,  671,  a  motion  was  made  to  chsnge  the  venue  from  Alle- 
ghany to  Cattaraugus,  on  an  affidavit  that  the  defendant  had  fifteen  witnesses  in  the 
latter  county.  It  was  shown  in  opposition  to  the  motion,  that  the  defendant's  wit- 
nesses resided  nearer  to  the  court-house  in  Alleghany,  than  to  the  court-house  in 
Cattaraugus ;  viz.,  25  miles  f^om  the  former  and  27  miles  from  the  latter.  But  the 
court  granted  the  motion,  and  Bronson,  J.,  said,  '*  On  a  question  of  venue,  we  look 
to  the  county  in  which  the  witnesses  reside,  rather  than  the  distance  they  will  have 
to  travel.  As  a  general  rule,  the  convenience  of  witnesses  will  be  best  oousulted  by 
having  the  trial  in  the  county  where  they  reside.  That  course  will  be  less  likely  to 
disturb  their  social  and  business  relations  than  calling  them  to  a  foreign  county." 

This  case  was  cited  and  approved  by  Parker,  J.,  in  People  v.  Wright^  oupra. 
See,  Beardoley  v.  Dickenon,  4  Pr.  R.,  81. 

The  place  of  trial  of  a  transitory  action,  when  the  plaintiff  and  defendant  reside 
in  different  counties,  should  be  the  county  where  the  principal  transactions  between 
the  parties  occurred,  and  where  it  appears  the  largest  number  of  the  witnesses  who 
know  any  thing  of  the  facts  reside.  A  majority  of  witnesses  should  not  necessarily 
control.    Jordan  v.  Garrioony  6  Pr.  R.,  6. 

Therefore^  where  in  a  tratuitory  action  the  plaintiff  resided  in  Ulster  and  the 
defendant  in  Orleans  county,  and  the  ]^ace  of  trial  named  was  Ulster  county,  and  the 
defendant  moved  to  have  the  place  of  trial  changed  to  Orleans  county,  and  awore 
to  aixteen  witnesses  residing  in  Orleans  county ;  and  the  plaintiff  opposed  the  mo- 
tion on  an  affidavit  drawn  in  the  usual  form,  swore  to  eighteen  witnesses  residing  in 
Ulster,  and  then  stated  that  he  expected  to  prove  by  Schoonmaker,  one  of  the  wit* 
nesses^  the  sale  of  the  demand  to  the  plaintiff,  and  the  aale  of  the  property  to  tha 
defendant,  and  further,  all  the  facts  in  irsue,— that  he  expected  to  prove  by  six 
other  witnesses  the  value  of  the  wood-work  of  the  wagons ;  by  nine  others,  acknowl- 
adgementa  of  the  defendant,  made  at  various  times,  that  the  work  had  been  sold  to 
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him,  and  his  promiws  to  pay  therefor ;  and  hy  one  olher  witneia  the  handwriting  of 
the  defendant  to  certain  letters  written  by  the  defendant  to  Schoonmaker  on  the  sub- 
ject of  the  properly, — Harris,  Jasiice,  on  graotinc  the  motion,  said,  '^  It  is  obvious  from 
the  mere  statement  of  the  facts  set  forth  in  the  aflSdavits  read  upon  ihis  motion,  that  the 
canseshould  be  tried  in  Orleans.  The  iraosaotions  between  the  parties  all  occurred  there, 
and  there  all  the  witnesses  who  appear  to  have  any  knowledge  of  those  transactions, 
with  the  exception  of  SchoonmaKer  himself,  reside.  Although  the  plaintiff  has 
sworn  to  a  greater  number  of  witnesses  iu  Ulster  than  the  defendant  has  named  in 
Orleans,  yet,  I  am  not  satisfied  that  the  pUintiff  will,  in  fiict,  have  occasion  to 
call,  upon  the  trial,  any  of  thoee  named  by  him,  except  Schoonmaker.  He  is  cog« 
nizant  of  all  the  facts.  The  plaintiff,  accordingly,  swears  that  he  ezpeets  to  prove 
hy  him  all  the  facts  in  issue  in  the  suit.  On  the  contrary,  although  the  amount  in 
controversy  is  not  large,  I  cannot  see  why  the  defendant  will  not  be  obliged  to  call 
the  greater  part,  if  not  all,  ihe  witnesses  named  in  his  affidavit.'' 

0ppo9ing  the  motion, — The  plaintiff  may  resist  the  motion  by  an  affidavit  show- 
ing material  witnesses,  1  How.  Spe.  T.  R.,  56,  residing  in  the  county  named  in  the 
complaint,  as  the  county  of  trial.  2  Gaines'  R.,  374.  3  M,  95.  3.  John.  R.,  481. 
7  Cowen,  102.  19  Wend.,  10.  But  he  must  swear  unqualifiedly,  that  he  han  wit- 
nesses in  or  near  the  county  named  in  the  complaint  as  the  county  of  trial,  of  an. 
equal  number  with  those  of  the  defendant,  or  a  greater  number,  or  the  place  of 
trial  will  be  changed.  12  Wend.,  294.  And  the  residences  of  a  greater  number  of 
witneises  in  an  adjoining  State  adjacent  to  the  place  of  trial  named  in  the  complain| 
is  not  sufficient  to  retain  the  place  of  trial  2  Wend.,  262.  6  i<i.,  541.  4  Hjlk 
68,  note.  ^  ' 

And  it  is  no  answer  to  a  motion  to  change  the  place  of  trial,  that  by  granfmg 
it,  the  plaintiff  will  lose  a  trial  or  a  term,  where  the  defendant  is  not  chargeable  with 
laches  J  and  even  where  he  is  so  chargeable,  his  neglect  must  be  such  as  to  produce 
the  delay,  or  the  motion  will  be  granted.  Lynch  v.  Moehert  4  Pr.  R.,  86.  22  Wend., 
615.  Formerly  it  was  no  answer  to  the  motion,  that  the  cause  was  at  issue  on  de- 
murrer only,  2  Hill,  382 ;  but  now  see  Gould  v.  Chapin,  2  Code  Rep.,  107.  And 
where,  on  a  motion  to  change  the  venoe  from  the  county  of  O.  to  the  county  of  C, 
the  defendant's  affidavit  stated  that  the  action  was  brought  to  recover  for  services  as 
attorney  aud  counsel,  rendered  by  the  plaintiff  while  residing  iu  the  county  of  C, 
that  the  defendant  had  twenty  witnesses  in  the  latter  county,  and  that,  if  the  plain- 
tiff should  claim  to  have  more  than  one  wituess  (naming  him)  in  the  county  of  O.,  the 
others  could  only  be  material  for  the  purpose  of  proving  the  value  of  the  services  for 
which  the  action  was  brought,  which  could  as  well  be  proved  by  witnesses  residing 
in  the  county  of  C,  and  the  plaintiff  in  opposition  to  the  motion,  swore  to  twenty* 
five  witnesses  in  the  county  of  O.,  ten  of  whom  were  attorneys  and  counselors  at 
law,  but  omitted  to  answer  the  matters  specially  set  forth  in  the  defendant's  affidavit, 
the  motion  was  granted.  5  Hill,  509.  1  How.  Spe.  T.  R,.  73.  The  court  in  decid- 
ins  the  motion  will  be  governed  by  the  convenience  'of  witnesses.  4  Wend.,  208, 
9  Id.  451.  1  Hill,  668,  671.  And  where  the  plaintiff  ootnumbera  the  defendant  in 
witnesses  (12  Wend.,  294;  1  Hill,  668,  67i),  or  swears  to  an  equal  number,  (5 
Cowen,  414 ;  12  Wend.,  291),  the  moton  will  be  denied.  But  not  under  all  circum- 
sUnces.  5  Hill,  509.  1  How,  Spe.  T.  R.,  73.  So  where  it  is  clear  that  the  defend- 
ant's object  is  merely  delay  (12  Wend.,  293  ;  22  Id.  615 ;  10  Jd.  57l)or  where  his 
affidavit  is  defective  (19  Wend.,  617  •,  9  Id.  431  •,  22  Id  636 ;  2  Hill,  359),  the 
motion  will  be  deuied. 

And  where,  in  a  common  action  of  assumpsit,  the  defendant  swore  to  seventy- 
eight  witnesses,  as  matetial  to  his  defence,  it  was  considered  a  fraud  upon  the  court, 
the  nature  of  the  action  not  being  fully  explained,  to  satisfy  the  court  that  the  num- 
ber of  witnesses  was  necessary.     1  How.  Spe.  T.  R.,  122.    4  Hill,  536, 

Where  a  party  meets  an  application  made  by  bis  adversary  to  change  the  Tenue, 
by  a  stipulation  not  to  give  any  evidence  except  as  to  facts  occurring  in  the  county 
where  the  venue  is  laid,  the  venue  will  not  be  changed.  Smith  v.  Avenll,  1  Barb. 
8.  C.  R.,  28.  I'herefore  where  on  a  motion  to  change  the  venue  from  New  York 
to  Clinton  county,  it  appeared,  that  the  defendants  were  sued  for  a  bill  of  goods,  as 
partners,  and  they  swore  to  a  number  of  witnesses  residing  in  Clinton  county,  their 
residence,  to  prove  that  tliey  were  not  partners,— on  the  other  side,  it  was  shown 
that  the  claim  did  not  rest  on  evidence  of  the  fuct  of  partnership,  but  on  evidence 
that  at  the  time  of  purchasing  the  goods  both  the  defendants  were  present  and  re- 
presented themselves  as  being  partners, — Bdmonds,  J.,  on  denying  the  motion,  aaid^ 
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**  If  tlie  faiets  m  to  the  eztstenee  of  the  partDenhip  were  to  be  gene  into,  tbat  wvnld 
be  a  good  reaeoo,  perhaps,  for  ohanging  the  venue.  Bot  ai  the  plaintiff's  attorney 
sweare  that  their  case  rests  opon  another  gronod,  m :  representatbns  made  in  New 
York  by  the  defendaots  respecting  the  partnership ;  and  as  he  now  ofi«rs  to  stipulate 
not  to  give  any  other  eTldence  of  the  partnership  than  those  representations,  the 
Tenue  may  be  retained  in  New  York  upon  the  giving  of  suoh  a  stipulation." 

Where  after  service  of  papers  for  a  motion  to  change  the  venue,  together  with 
an  order  to  stay  proceedings,  the  plaintiff  amended  his  declaration  by  ohMiging  the 
venue  to  another  county,  and  it  appeared  on  the  motion,  that  the  plaintiff  had  a 
sufficient  number  of  witnesses  to  retain  the  venue  in  the  latter  county ;  and  that  the 
defendant  had  had  time  to  serve  new  papers  since  the  amendment,  but  omitted  to  do 
sOf  the  motion  was  denied.  1  Hill,  374.  And  where,  on  receiving  notice  of  the 
motion,  the  plaintiff  agreed  to  change  the  venue,  according  to  the  wish  of  the  defend- 
ant, provided  he  would  accept  short  notice  of  trial,  the  motion  was  denied,  as  defend- 
ant could  not  show  It  to  be  impossible  for  him  to  prepare  for  trial  on  short  notice. 
9  Wend.,  498.  So  where  the  defendant  after  service  of  his  papers,  and  before  the 
motion  was  actually  made,  suffered  a  default  for  not  pleading,  this  was  held  to  defeat 
the  application,  even  though  he  obtained  and  served  an  order  staying  proceedings. 
4  Hill,  69,  note.  \ 

Where  the  ground  of  the  motion  is  that  a  fair  and  impartial  trial  cannot  be  had 
in  the  county  named  in  the  complaint  as  the  place  of  trial,  this  fact  mutt  be  made  to 
appear  to  the  oourt  very  conclusively,  in  order  to  Induce  it  to  change  the  venae. 
Acoordinirly  the  motion  was  refused  where  it  was  founded  merely  on  the  fact  that 
the  sheriff  of  the  count v  was  a  party  to  the  suit  (2  Caines*  R.,  46),  or  that  the  cor- 
poration of  the  city  of  New  York  was  a  party,  where  the  venue  was  laid  in  that 
city  (2  Johna  Caa,  335),  or,  in  an  action  for  slander  or  libel,  that  a  violent  party 
spirit  prevailed  in  the  county.  1  Caines'  R.,  487.  And  the  existence  of  a  strong 
popular  excitement  in  a  county  on  the  subject  matter  of  a  libel  suit,  was  held  to  be 
no  cause  for  refusing  to  change  the  place  of  trial  on  an  ordinary  affidavit  2  Wend., 
250 ;  3  Caines'  R.,  127.  But  the  place  of  trial  was  changed  on  the  ground  of  excite- 
ment, aAer  two  ineffectual  attempts  to  obtain  a  verdict  in  the  county  where  it  was 
laid.  12  Wend.,  203.  And  it  was  held  sufficient  cause  to  change  the  place  of  trial, 
that  the  circuit  judge  of  the  district  where  the  venue  was  laid  was,  previous  to  bis 
appointment,  counsel  in  the  cause.  2  Wend.,  290.  See,  however,  note  to  section  23 
of  this  code. 

A  supposed  excitement  or  prejndice,  which  makes  it  doobtfbl  whether  a  fair  and 
impartial  trial  can  be  had  in  the  county  to  which  it  is  moved  to  change  the  place 
of  trial,  is  no  cause  for  refusing  the  motion.  The  inability  to  obtain  a  fair  and  im- 
partial trial  must  be  clearly  established.  An  actual  experiment,  by  way  of  trying 
the  cause,  or  attempting  to  impanel  a  jury,  should  first  be  made.  People  v.  Wrighi, 
3  Code  Rep.,  75,  and  per  Parker,  J.,  5  Pr.  R.,  23. 

'*  It  appears  by  the  affidavits  that  the  matters  in  controversy  have  been  the  subjeot 
of  general  conversation  and  comment  throughout  the  county ;  that  feelings  and  pre- 
judioes  exist ;  and  that  the  deponents  believe  the  electors  of  the  county  have  gene- 
rally and  almost  universally  formed  and  expressed  an  opinion  on  the  merits,  which 
they  would  not  be  likely  to  change.  That  such  matters  have  been  the  subject  of 
newspaper  discussion  in  said  county,  and  that  there  has  been,  and  is  much  excite- 
ment on  tlie  subject,  and  that  it  is  very  doubtful  whether  a  fair  and  impartial  trial 
can  be  had  in  said  county  of  Rensselaer.  Do  these  allegations  furnish  a  sufficient 
reason  against  the  trial  being  held  in  the  connty  of  Rensselaer?  Bemam  v. 
J?/y,  2  Wend.,  250,  was  an  action  for  the  publication  of  a  handbill,  alleged  to 
be  libeloui^  issued  immediately  before  an  electton,  by  the  defbudauts,  stylioe 
themselves  to  be  the  Anti-masonic  Central  Committee.  The  defendants  moved 
to  change  the  venue  from  Oneida  to  Monroe.  The  motion  was  opposed  on  the  affi- 
davit of  several  Individuals  in  which  they  stated  that  from  their  knowledge  of  the 
excitement  then  existing  on  the  subject  of  masonry,  they  believed  the  plaintiff  could 
not  have  a  fair  and  impartial  trial  before  a  jury  of  Monroe  county. 

But  the  court  granted  the  motion,  and  said  they  would  not,  on  any  speculative 
opinion  formed  by  individuals,  however  respectable,  interfere  with  the  ordinarv 
course  and  practice  of  the  court  in  the  administration  of  justice.  Marcy,  J.,  saiu, 
''Pervading  as  may  be  the  excitement  referred  to,  the  conrt  repose  confidence  in  the 
intelligence  and  integrity  of  the  freeholders  of  Monroe.     Snould  it  unfortunately 
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beppen  flwt  fiie  apfmheiwton  of  ths  plaintilFis  realised,  1m  will  not  be  remedileiM,  as 
It  iviU  then  he  in  lafficient  time  to  interpcte  the  itroog  erm  of  the  law,  to  caoee  the 
comrae  of  jnatice  to  flow  onpollated  by  paaaton  or  prejadioe.'* 

The  aame  role  waa  followad  in  Me9senger  v.  Holmet^  13  Wend.,  903,  where  a 
motion  waa  made  to  ehanfe  the  Tenne  on  the  ground  of  exdttiment,  after  two  triab 
of  the  canae,  in  neither  of  which  the  jory  were  able  to  agrea  The  court  held,  that 
the  oaae  came  within  the  priociplea  atated  in  Bowman  ▼.  Ehfy  and  granted  the  mo- 
tion. Savage,  Ch.  J.i  aaid,  *^  when  it  ia  found  by  actual  experiment,  that  a  fair  trial 
or  aa  in  tliia  oaae  no  trial,  can  be  had  in  the  oounty  where  the  venue  ia  laid,  the  mo- 
tion on  the  ground  relied  on  in  thia  caae  will  be  granted ;  but  otherwiae  not." 

**  Bnt  it  ia  claimed  on  the  part  of  the  plaintiff,  that  the  rule  thua  laid  down  in  the 
eaaea  above  referred  to  haa  been  changed  by  the  oaae  of  the  People  v  Webb,  1  Hill, 
79,  where  without  an  attempt  to  try  the  cause,  the  venue  waa  changed  from  Otaego 
to  Montgomery,  on  motion  of  the  diatrict  attorney,  on  the  ground  of  excitement 
emd  improper  ivfiueneee  in  the  former  county.  The  rule  waa  certainly  so  far  re* 
lazed  in  the  last  cited  caae,  aa  to  hold  that  an  actual  experiment,  by  way  of  trying 
the  eaoaei  or  attemptiog  to  Impannel  a  jury,  waa  not  the  only  evidence  the 
court  would  receive  aa  proof  that  a  fair  and  impartial  trial  could  not  be  had  in  the 
eoonty  where  the  venno  waa  laid ;  the  motion  waa  granted  principally  upon  the 
gronnd)  that  it  appeared  that  the  defendant  had  improperly  attempted  to  influence 
the  jnron  drawn  at  a  previous  court  of  oyer  and  terminer  in  Otaego  connty,  by  send- 
ing to  them  newspapera  containing  artidea  tending  to  prejudice  their  minds  agaiuat 
the  proaecntor  in  respect  to  the  trial ;  and  that  he  had  also  influenced  and  misled 
the  public  mind  by  circulating  libellous  articlea  throughout  the  country  among  tboae 
who  were  not  aubacribers  for  his  paper." 

*^  In  the  later  caae  of  People  v.  Bodine^  7  Hill,  181,  an  application  to  change  the 
venue  from  Richmond  county  to  New  York  was  refused,  notwithstanding  there  had 
been  one  trial  in  Richmond  in  which  the  jury  did  not  agree.  Ch.  J.  Nelson  there 
atated  that  he  had  examined  the  subject  with  a  view  to  settle  some  rule,  by  which 
caaes  of  that  kind  might  thereafter  be  governed.  He  held  that  it  waa  not  enough 
for  jurors  to  state  their  belief  that  a  fair  and  impartial  trial  could  not  l>e  had  in  the 
county,  bnt  that  the  facta  and  eircnmstancea  forming  the  grounds  of  such  belief  must 
be  stated,  so  that  the  court  may  judge  for  itself  whether  or  not  the  allegation  is  well 
founded,  and  that  the  inability  to  obtain  a  fair  and  unprejudiced  jury  must  be  clearlv 
eatablished.  To  this  extent  the  rnle  is  consistent  with  all  the  cases  above  examined, 
and  also  with  other  authorities,  which  I  have  not  deemed  it  neceaaary  to  refer  to.  1 
Black.  Repu,  378.  1  Chit.  Crim.  Law,  200.  Roscoe  Grim.  Ev.,  236.  The  People 
V.  Vermilye,  7  Cowen,  137. 

*'  In  People  v.  Bodine,  it  waa  said  that  the  rule  there  recognized  was  founded  on 
good  sense,  and  that  its  practical  operation  would  prove  an  essential  check  upon  the 
facility  with  which  motions  may  be  got  up  from  a  too  ready  apprehenaion  of  nndne 
prejndice." 

It  is  aaid  there  is  no  statute  under  which  the  court  can  order  an  issue  of  law  to 
he  tried  out  of  the  eoonty  originally  specified  in  the  complaiot,  or  that  substituted 
under  section  126.  And  the  cause  must,  for  thia  purpose,  be  triable  in  the  district 
where  the  venue  is,  regardloas  of  any  order  that  changea  the  place  for  trying  an  issue 
of  fact.  Gould  V.  Chapin,  4  Pr.  R.,  185;  2  Code  Kep.,  107.  Ward  v.  Davie,  6 
Pr.  R.,  274.  And  where  there  are  issues  of  law  and  fact,  the  court  cannot  change 
the  place  of  trial.  Clark  v.  Van  Deueen,  3  Code  Rep.,  219.  Eut  on  such  a  motion 
the  court  will  look  into  the  materiality  of  the  issues  of  law,  and  if  they  are  immate- 
lial,  will  grant  an  order  to  change  the  place  of  trial.    Id, 

It  ia  said  that  the  amendment  of  1851  to  section  252  removed  all  doubts  on  thia 
aubject,  and  that  an  issue  of  law  may  be  brought  to  trial  at  any  general  term  in  the 
clistrict.    6  Pr.  R.,  276,  n. 

"With  respect  to  the  last  dauae  in  thia  section  (126),  under  the  code  prior  to  the 
recent  revision,  it  waa  held  that  an  order  to  change  the  place  of  trial  did  not  carry 
with  it  a  change  of  the  eenve  in  the  cause.  Barnard  v.  Wkeelar,  3  Pr.  R.,  71. 
Beardelev  v.  Dickereon,  4  Pr.  R.,  81.  Lynch  v.  Moeher,  ib.,  86.  Oould  v.  Ckapin, 
ib.,  185.  2  Code  Rep.,  107.  And  it  was  said  that  the  efiectof  the  order  waa  to  remove 
the  place  of  trial  of  the  issue  of  fact,  and,  aa  a  oousequence,  the  proceedings  iu  the 
cause  incidental  to  and  ne^jpaarily  connected  with  the  trial  of  the  issue  of  fact  But 
that  other  proceedings  in  tne  action  were  not  afiected  by  the  order.  Ib.  And  consid- 
erable discusaion  occurred  aa  to  the  proper  county  in  which  to  move,  in  any  proceed- 
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ing  in  the  oaoae  after  an  order  had  heeo  made  to  change  the  place  of  trial :  Thoa. 
where  the  place  of  trial  oamed  io  the  complaint  (ihe  venue)  wee  Monroe  conoty*  ana 
an  order  was  afterwards  made  chatipog  the  plioe  of  trizi  to  Albany  county,  it  was 
held  that  ihe  venoe  was  not  ohanired,  and  that  a  motion  for  an  extra  allowance  was 
properly  made  in  Monroe  county.  Oovld  ▼.  Chapin^U  Code  Rep.,  107 ;  4  IV.  R.,  185, 
And  this  decision  ss  to  this  point  was  sanctioned  by  the  opiuion  expressed  in  Bar" 
nard  v,  WkseUr,  Lynch  v.  AfosAer,  and  Beardeley  v.  Diekerson^  tupriL  And  this 
section  (136)  appears  confirmatory  of  the  previous  practice,  except  where  otherwise 
provided  by  cousent  of  the  parties  or  order  of  the  court.  Whether  under  the  present 
provision  a  change  of  the  phMse  of  trial  is  equivalent  to  a  change  of  the  t>ea««,  or 
transfers  the  cause  for  all  purposes  without  or  against  the  consent  of  all  the  parties, 
remains  to  he  determined  by  judicial  decision.  (See  Maton  v.  Broton,  6  Pr.  R.,  483). 
Section  49  of  the  Judiciary  act  (Laws  of  1847,  p.  333),  provided  only  for  a  change  of  the 
place  of  trial  of  an  issue  of  fact;  and  one  argument  used  by  Mr.  Justice  Sill,  in  Chuldj, 
Chajriny  4  Pr.  R.,  185,  to  show  that  the  change  of  the  place  of  trial  was  not  aahange 
of  the  venue,  or  a  transfer  of  the  cause  for  all  purposes,  was,  that  no  power  existed 
in  the  courts  to  change  the  place  of  trial  of  an  issue  of  law.  By  rule  3  of  the  supreme 
court  rules  it  is  provided,  that  io  case  the  place  of  trial  is  changed  for  the  reason  that 
the  proper  county  is  not  specified,  as  required  by  section  125  of  the  code,  papera  on 
i&ie  at  the  time  of  the  order  making  such  a  change  ahall  be  transferred  to  the  county 
specified  in  such  order,  and  all  other  papeia  in  the  cause  shall  be  filed  in  the  county 
so  specified. 


TITLE  V. 
Manner  of  commencing  Civil  Actions. 

SiOTioN  ]27»  Actions,  how  commenced. 

IS^.  Summons,  requisites  oC 

1*29.  Notice  to  be  inserted  in  certain  actions. 

130.  Complaint  need  not  be  served  with  summons. 

131.  Defendant  unreasonably  defending. 
133.  Notice  i*f  lis  pendens. 

133.  Service  of  summons. 

134.  Return  of  summons. 

135.  Publication  of  summons. 

136.  Proceedings  when  part  only  of  defendants  served. 

137.  When  service  by  publication  complete. 

138.  Proof  of  service. 

139.  When  jurisdiction  of  action  required. 

§  127.  [106.]  Actions  when  comm^enced. — Civil  actions  in 
tbe  courts  of  record  of  this  State,  sball  be  commenced  by  the 
service  of  a  summons. 

This  section  is  identical  with  section  106  in  the  code  of  1848,  and  where  while 
that  code  was  in  effect,  a  warrant  under  the  Stillwell  act  was  served  simultaneously 
with,  but  iKsued  before  the  service  of  the  summons  in  the  action,  the  warrant  was 
held  to  be  a  nollliy,  being  i«oed  before  any  action  was  commenced.  Lf  y.AveriU, 
1  Code  Rep.,  73,  1  Sand.  S.  C  R.,  731.  But  now,  for  the  purpose  of  laening  such  a 
warrantk  the  action  is  sufficiently  commenced  by  lodging  the  summons  with  the 
iherifiT,  with  the  intent  that  it  should  be  s<>rved  under  section  99.  Gregory  v.  Wtftner,  1 
Code  Rep.  N.  S.,  SIO.  Section  99  in  the  code  as  it  now  stands  seems  to  have  ten* 
dered  this  section  only  a  repetition.    See  sections  99  ao<r74. 
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§  128.  [107.]  Summons.  jRequtsites  of. — ^The  snminoiis 
fihall  be  Bnbecribed  by  the  plaintiff  or  his  attorney,  and  direct- 
ed to  the  defendant,  and  shall  require  him  to  answer  the  com- 
plaint, and  serve  a  copy  of  his  answer  on  the  person  whose 
name  is  subscribed  to  the  summons,  at  a  place  within  the  State, 
to  be  therein  specified,  in  which  there  is  a  post-oflSce,  within 
twenty  days  after  the  service  of  the  summons,  exclusive  of  the 
day  of  service. 

TbisMctioii  it  ideDtieal  with  Motion  107  of  the  code  of  1848.  It  hte  giyen  riie 
to  lone  deeisioDi  to  which  we  will  proceed  to  refer. 

It  may  be  premiaed  that  the  only  mode  of  commeDctDH^  an  action  nnder  the  code 
is  by  anmnioDt  (aec.  99,  127),  or  the  obtaining  a  proTtsional  remedy  (lection  139),  Re 
IPwi  FUrin  tuid  Coopeftown  Plank  Road  Co,,  JSx  parte  Ranoim,  3  Code  Rep. 
148 ;  Moort  w.  Thayer ^  lb.     176. 

It  will  be  obeerved  that  thie  section  (138)  neither  directly  or  indirectly  reqniree 
that  a  ■ummone  ahould  name  the  court  or  the  title  of  the  action  ;  and  the  form  of 
mmmooe  recommended  by  the  commiMionera  in  their  first  report,  contained  neither 
the  name  of  the  coart  nor  the  title  of  the  cause.  Nevertbelesp,  the  weight  of  opin* 
km  seems  to  be  in  favor  of  the  insertion  at  least  of  the  name  of  the  court  in  (he  sum- 
mons. Where  the  sommons  is  annexed  to  a  copy  of  the  complaint,  there  esn  exist 
oo  Deeesoity  for  repeating  in  the  summons  the  name  of  the  court,  or  the  names  of 
the  parties  ;  such  information  is  supplied  by  the  complaint.  But  where  the  summons 
is  serred  without  any  copy  of  the  complaint,  as  piovided  by  section  13U,  then,  of 
oonrse,  it  becomes  necessary  to  insert  the  name  uf  the  conit,  and  the  names  of  the 

Esrties  in  the  summons ;  otherwise^  a  defendant  would  be  left  in  ignorance  of  where 
e  is  to  find  a  complaint  filed,  who  is  the  plaintiff,  and  who  his  co-defendant  (if  any), 
and  accordingly,  iu  cases  where  no  copy  of  the  complaint  lOot  eerved  with  the  aum- 
nons,  the  ooart  held  that  the  sommous  must  slAte  the  name  of  the  court.  Anon.,  2 
Codi*  Rep.,  75.  Walker  ▼.  Hubbard,  4  Pr.,  R.  154.  But  in  subsequent  cases  (from 
the  reports  of  which,  however,  it  does  not  clearly  appear  whether  or  not  any  copy  of 
the  complaint  was  served  with  the  summons),  the  distinction  between  the  oases  in 
which  a  copy  of  the  complaint  ia  served  with  the  summons  and  in  which  it  is  not, 
appears  to  have  been  lost  sight  of,  and  the  courts  use  language  indicative  of  an  opin- 
ion that,  in  aU  eases,  the  summons  must  state  the  name  of  the  court  in  which  the 
action  is  brooght  Dix  v.  Palmer,  5  Pr.  R.,  233,  3  Code  Rep.,  214,  James  v. 
Kirkpatneh,  5  Pr.  R ,  241  ;  3  Code  Rep.,  174.  It  happened  in  one  case,  that  the 
nnroe  of  the  court  in  which  the  action  was  brought  waa  omitted  both  in  the  aummons 
and  oomplaittt ;  and  there  the  supreme  court  refused  a  motion  for  leave  to  amend  by 
inserting  the  name  of  that  court.  Ward  v.  Stringham,  I  Code  Rep.,  118.  In 
noother  case  the  summons  was  served  without  a  copy  of  the  complaint,  and  without 
the  name  of  any  court  appearing  thereon.  The  defendant  deroimded  a  copy  of  the 
oomplaint,  and  one  waa  served,  entitled  '*  Sop.  Court"  Oo  motion  to  set  aside  the 
proceedings,  it  was  held  that  the  name  of  the  court  sufficiently  appeared,  and  the 
plaintiff  was  allowed  to  ameud  by  entitling  the  summons  and  complaint  in  the  **  8a- 
preme  Court,"  and  the  Court  said  it  was  not  analogous  to  a  case  where  all  reference 
to  a  court  was  omitted  in  the  complaint.  Walker  v.  Hubbard,  4  Pr.  R.,  154.  In 
thia  last  case  it  must  be  borne  in  mind  that  the  place  of  trial  named  in  the  complaint 
was  not  the  city  of  New-York ;  had  it  been,  the  abbreviation  **  Sop.  Court  *'  would 
have  left  it  doubtful  whether  the  '*  supreme*'  or  the  *'  superior*'  court  waa  intended 
by  the  oootraction  "  sup ;"  as  the  p'aoe  of  trial  was  out  of  the  city  of  New-Tork.the 
inference  naturally  waa  that  the  aupreme  court  was  meant.  Where  a  summons  was 
aerved  which  did  not  mention  the  name  of  auy  court  [and  without  any  copy  of  the 
complaint  J,  and  the  defendant  diaregarded  it,  and  the  plainiilT  took  judgrneut  for 
want  of  an  auHwer,  the  court  set  the  judgment  aside,  and  without  requirtug  the  de- 
fendant to  pot  in  an  affidavit  of  merits.  Jamea  v.  Kirkpatnek,  3  Code  Kep.,  174,  5 
Pr.  R.,  241.  And  the  eonrt  further  held,  that  the  derendant  had  not  waived  the  de- 
lect in  the  sammons^  by  laying  by  and  permitting  the  plaintiff  to  take  judgment  • 
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beeaiHMy  Qotil  jadgment  was  eotoired,  the  defendant  was  not  infonned  in  what  eoort 
the  action  was  commenoed,  and  oould  dM  know  in  what  conrt  he  was  to  move  to 
■et  the  snumooa  aside,  lb.  But  where,  after  a  anmrnona  was  served  [without  maj 
eopy  of  the  complaint],  and  without  namiog  any  oonit,  the  defendant  gave  a  geoeral 
notice  of  appearance,  it  was  held  that  he  thereby  waived  the  defect  in  the  aammona. 
JHs  V.  PmlnuTy  3  Code  Rep.,  314 ;  5  Pr.  R.,  233. 

And  where  a  summons  was  served  id  the  form  required  by  the  1st,  instead  of  tho 
3d,snbdiviston  of  the  129th  section,  it  was  held  that  the  summons  was  clearly  irregu- 
lar, but  that  the  irrefularity  w>as  waived  by  a  general  appearance  for  ihe  defendant 
Webb  V.  Jfoff,  6Pr.  R.,  440.  In  the  case  last  cited  it  appeared  by  affidavit  thattbo 
defendant's  attorney  '*  served  a  notice  in  writing  on  the  plaintiff's  attorney,  that  he 
waa  retained  by  the  defendant  to  defend  this  action;*'  this  the  court  held  amounted 
to  A  general  retainer,  and  a  waiver  of  their  regularity  in  the  summons ;  that  the  7th 
of  the  supreme  conrt  rules,  recognizes  by  its  very  language,  a  epeeial  or  limited  re» 
tainer,  and  which  would  not  be  deemed  an  appearance  in  the  action  on  the  part  off 
the  defendant ;  and  that  if  the  defendant's  attorney  was  retained,  and  appeared  only 
for  the  purpose  of  moving  to  set  aside  the  summons  for  irregolurity,  he  should  have 
given  notice  of  a  special  or  limited  retainer  and  appearance  only. 

And  now,  by  section  139  of  this  code,  <*  a  voluntary  appearance  of  a  defendant, 
18  equivalent  to  a  personal  service  of  the  summons  upon  him.'' 

A  mistake  in  the  form  of  the  snmmon^  is  not  within  section  169,  Dihhlee  ▼.  Ma* 
ton^  1  Code  Rep.,  37;  therefore,  where  in  an  action  on  contract,  to  recover  the  price 
of  gooda  sold  and  delivered,  and  the  summons  did  not  state  the  amount  for  which  judg- 
ment would  be  demanded,  but  stated  that  the  plaintiff  would  apply  to  the  court  for 
the  relief  demanded  m  the  complaint,  on  motion  for  jadgment,  it  waa  held  that  the 
mbtake  in  the  summons  could  not  be  disregsrded,  and  the  motion  was  denied.    lb. 

And  further,  that  although  the  court  might  have  the  power  to  amend  the  sum* 
mons,  yet  it  could  only  be  done  on  motion  to  amend  it,  and  in  MeCrane  v.  MouUon, 
3  Sand.,  8.  G.  R.,  736,  it  was  held  that  a  summons  cannot  be  amended  withoutleave 
of  the  court 

In  that  case  the  plaintiff's  attorney,  after  service  of  the  summons,  discovered  m 
mistake  therein :  he  made  the  requisite  amendment,  of  course,  and  re-terved  the 
anmmona.  The  defendant  moved  to  set  aside  the  amended  summons.  Mason,  J., 
with  the  concurrence  of  all  the  justices  of  the  Superior  conrt,  granted  the  motion, 
and  held  that  a  summons  cannot  be  amended  without  leave  of  the  court.  Section 
172  does  not  apply  to  a  summons  which  is  not  a  pleading,  but  proceaa.  The  power 
ef  amendment  is  in  terms  confined  to  the  conrt  by  section  173. 

In  one  case,  Davenport  v.  Rueeellt  2  Code  Rep.,  82,  where  a  party  aerved  asnm- 
mons  which,  before  any  proceeding  had  been  taken  therein,  he  discovered  to  be  irreg- 
ular, and  thereupon  served  an  amended  summons,  it  was  held  in  a  county  court,  that 
there  was  no  objection  to  such  a  course.  The  case  is  not  very  fully  reported  :  bntH 
aeems  to  have  been  decided  on  the  express  ground  that  the  defendant  was  not  prej" 
ndieed,  and  is  therefore  perhaps  not  inconsistent  with  the  other  decisions.  For  after 
aervice  of  a  summons  the  plaintiff  may  at  any  time  before  the  defendant  has  appear- 
ed, or  employed  an  attorney,  discontinue  the  action  without  eoote,  end  then,  if  he 
will,  serve  a  new  summons ;  and,  therefore,  in  cases  where  the  plaintiff  discovers  the 
error  in  bis  summons  before  the  defendant  has  appeared,  or  employed  an  attorney  to 
appear,  whether  the  plaintiff  serves  a  notice  of  discontinuance  and  a  newaummonsor 
an  amended  summons,  is  in  fact  immaterial  to  the  defendant ;  although  to  diaeontiuue 
and  serve  a  new  summons,  or  obtain  an  order  for  leave  to  amend,  is  undoubtedly  the 
more  correct,  and  the  proper  practice. 

With  reference  to  that  portion  of  the  section  which  requires  the  summons  to  be 
subscribed  by  the  plaintiff  or  his  attorney,  it  was  held  that  the  attorney  there  men- 
tioned, meant  an  atlomey*at-law  -,  and  where  the  summons  was  signed  by  a  person 
not  an  attomey-at-law,  with  the  plaintiff's  name,  **  by  I.  G.  Cramer,  agent,'*  the 
court  was  of  opinion  that  the  requirements  of  the  statute  had  not  been  complied  with. 
Weare  v.  Sloeumj  1  Code  Rep.,  1U5;  3  Pr.  R.,  397.  But  where  an  infant  was 
pisintiff,  and  sued  by  guardian,  it  waa  held  that  the  attorney  conducting  the  suit, 
although  not  strictly  the  attorney  of  the  plaintiff,  might  nevertheless  snbsoribe  the 
summons.    Hill  v.  Thaeter,  2  Code  Rep.,  3 ;  3  Pr.  R.,  407. 

Where,  by  setting  aside  a  summons  and  com  plaint  as  irregular,  (he  plaintiff  would 
be  barred  of  his  right  of  action  by  reason  of  the  statute  of  limitations,  the  oourti  in- 
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•told  of  tettiiif  tiie  proceeding  aaide,  wiH  permit  an  •mendmeot  to  be  made  on  pay* 
iBADt  of  cottflL     Weare  ▼.  Sloeum,  1  Code  Rep.,  105 ;  3  Pr.  R.,  397. 

Where,  after  an  amwrer  of  title  io  a  jootice*!  coort,  an  action  for  the  mme  came 
of  action  ta  commenoed  in  the  aupreme  or  a  connty  eoart/the  tnmmoM  slioold  allnde 
to  tbe  aoit  before  the  j  notice  by  oomo  appropriate  aForment.  MeNammra  ▼.  BUtly^ 
%  Code  Rep^  42 ;  4  Pr.  B.,  44.  Bot  ita  omitiinif  to  do  oo  io  not  ouch  an  irre|ralarity 
aa  will  entitle  the  defendant  to  move  to  oet  it  aoide. 

It  io  preenmedt  that  where  a  party  oneo  or  io  oued,  in  a  repreoentatiTe  character, 
the  chaneter  ia  which  he  oneo  ohould  be  etated  after  bio  name  in  the  aaaiinono, 
(1  Arch.,  PL  81);  aa  whether  he  oneo  ao  trnotee,  executor,  or  how  otherwioe. 

For  the  form  of  the  onmmono  when  oerred  without  any  oepy  of  the  complainti 
«aa  aectioQ  130  ;  and  when  oerved  by  pobiieatwn,  oee  oection  135. 

§  129.  [108.]  (Amended  1849.)  UTotiGe  to  he  inserted  m  cer- 
tain actions. — ^The  plaintiff  shall  also  insert  in  the  sammona  a 
notice,  in  substance  aa  follows. 

1.  In  an  action,  arising  on  contract  for  the  recovery  of 
money  only,  that  he  will  take  jadgment  for  a  sum  specified 
therein,  if  the  defendant  fail  to  answer  the  complaint,  in  twenty 
days  after  the  service  of  the  summons. 

2.  In  other  actions,  that  if  the  defendant  shall  fail  to  answer 
the  complaint  within  twenty  days  after  service  of  the  summons, 
the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in 
the  complaint. 

In  reference  to  the  provioion  of  thio  [129]  oection  it  hao  been  held,  that  a  notice 
in  a  oummono  under  the  first  oobdivision  of  the  section,  and  that  the  plaintiff  will 
take  jadgment  for  a  giveu  sum  *^  with  iotereol''  thereon  from  a  opacified  day,  io  a  ouffi- 
cieat  compliance  with  the  proviaiono  here  contained ;  and  while  the  leipil  rate  of  in- 
tereot  io  soYen  per  cent,  that  will  be  the  rate  aooomed  where  not  otherwise  opecified, 
and  that  it  leaves  nothing  to  be  done  bat  the  computation  of  the  legal  interest  to  the 
day  judjnnent  is  entered.    Swift  t.  DeWiti,  3  Pr.  R.,  280,  282.    1  Code  Rep.,  25. 

lu  an  action  within  the  2d  subdivision  of  this  oection,  the  complaint  named  UUler 
county  so  the  plaoe  of  trial,  and  the  oummono  etated  that  the  plaintiff  would  apply 
ta  the  Albany  circuit  court  for  the  relief  demanded  in  the  complaint,  it  wao  held» 
that  the  sum  mono  ohould  have  etated  that  application  would  be  made  at  the  Ulster 
circuiL  Warner  v.  Kenny ^  1  Code  Rep.,  96  ;  3  Pr.  R.,  323.  The  form  of  summons 
BOW  ooed  merely  followo  the  wordo  of  the  otatute,  and  given  notice  that  '*  the  plain- 
tiff Will  apply  to  the  court  for  the  relief  demanded  in  the  complaint,*'  without  deoig- 
nating  any  coort  or  time.  The  oupreme  court  ruleo,  by  rule  86,  preocribe  that  the 
application  for  judgment  for  want  of  an  aoower,  may  be  made  to  any  opecial  term  in 
the  diotrict  embracing  the  county  in  which  tbe  action  io  triable,  or  in  an  adjoining 
county,  or  at  a  circuit  court  in  the  county  in  which  the  action  io  triable,  except  that 
when  a  reference  or  writ  of  inquiry  io  ordered,  it  io  to  be  executed  in  the  county  in 
which  the  action  io  triable.  (See  rules  in  appendix).  Prior  to  the  making  this  rule 
it  waa  held,  that  all  opplicationo  for  judgment  for  want  of  an  anower  muet  be  made 
in  the  county  named  in  the  complaiot  as  the  pltioe  of  trial.  Anon.  1  Code  Rep.i 
8S.     Warner  Y.  Kenny,  ib.,  96,    3  Pr.  R.,  223.    76.,  413. 

An  action  for  a  breach  of  promioe  of  marriage  io  within  the  daoo  epecified  in  the 
firot  onbdivioion  of  thio  oection,  where  the  eummone  ie  inued  in  conformity  therewith. 
Such  ao  action  io  an  action  arising  on  contract-— of  thio  there  can  be  no  doubt.  It 
io  aloo  for  tbe  recovery  of  money — ^no  other  relief  io  ooui^ht.  It  doeo  not,  therefore, 
belong  to  the  "  other  aetione*^  to  which  the  oecond  onbdivioion  of  thio  section  appliea. 
It  io  true  that  the  proceedings  upon  default  provided  by  tbe  firot  oubdivision  of  section 
546,  do  not  seem  entirely  appropriate  to  the  nature  of  an  action  like  this.  If  the  com- 
plaint be  oworn  to,  tbe  plaintiff,  upon  the  defeodanfo  failure  to  anower,  beoomea 
«boolntaly  entitled  to  judgment  for  the  amount  of  damageo  claimed.    If  the  com- 
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plaint  b«  not  iworn  to,  it  then  b«ooffl«f  the  dvty  of  the  derk  to  iMertain  the  anMNivt 
the  plaiuiift*  ia  eiitided  to  raoover.  WiUiawu  ▼.  Miller,  2  Coda  Rap.,  65.  4  Pr.  R.r 
94*  Leopold  ▼.  Pophenheimer,  I  Coda  Rap ,  39. 
tt  An  action  to  racoTor  damagaa  for  the  braaah  of  a  apaoial  eontraot,  aa,  for  axamplar 
for  tha  breach  of  a  ooatraot  by  a  eommoo  carrier  to  carry  and  deliver  gooda,  ia  within 
the  firataabdiviaioB  of  thiaaeetion  (129),  and  iaeasentialty  an  action  fur  the  reeovery  of 
money  only.  Trapp  ▼.  N,Y.  j-  Brie  R.  R.  Co,,  6  Pr.  R.,  SS7;  1  Code  Rep..  N.8.,  384. 
Shankland,  X,  aaya,  **  Thia  motion  ia  to  diamiaa  the  complaiut,  on  the  i^rooiid  that  it 
doea  not  oorreapood  with  the  aammooa  ;  or  rather,  that  the  notice  inaerted  in  the  aom- 
mooa  IB  not  authoriied  by  the  lat  aobdiTiaiott  of  the  l29th  aeetion  of  thecede,  beeaoaa- 
it  doea  not  net  forth  a  canae  of  action  analng  on  contract  for  the  recovery  of  money  ouly, 
bnt  ia  for  the  recovery  of  damajiffia  for  a  breach  of  contract  for  the  non-delivery  of  a  ma- 
chine aent  by  the  cure  of  the  defendant  on  the  railroad.  Bat  the  defendant'a  coanael 
miatakea  the  tme  conatrndion  of  the  I29ih  leotiou,  by  reading  the  firat  lubdiviaion  aa 
if  it  aaid,  *  in  an  action  ariving  on  contract  for  the  payment  of  money  on*y,'  inalead 
of,  *  for  the  recovery  of  money  only.'  It  ia  trne,  thia  action  ia  for  a  breach  of  a  apectal 
contract ;  hot)  nevertheleai,  it  aeeks  the  recovery  of  money  only,  and  not  any  other 
relief.'*  See,  however,  Clor  v.MnlleTy,  1  Code  Rep.,  136,  where  it  waa  held  that  an 
action  agaiuat  a  common  carrier  for  the  loaa  of  gooda  intrusted  him  to  carry,  was  within 
the  3d  and  not  the  lat  anbdiviaion  of  aeotion  108,  now  129.  In  Clor  v.  Mallory,  tha 
complaint  alleged  that  the  defendant  **  received,  and  then  and  there  and  therehy  nn- 
dertook  to  carry,  transfer,  convey,  and  deliver*'  certain  gooda ;  that  be  had  not  de- 
livered and  had  loat  aaid  goods ;  and  claimed  damages  for  the  loss  of  the  goods.  Tha 
aaromona  waa  framed  paraoant  to  aabdivision  1.  The  defendant  appeared  and  anawered. 
The  plaintiff  amended  hia  complaint ;  and  on  the  defendaut'a  not  answering  the  amend- 
ed complaint,  the  plaintiff  entered  judgment  for  the  amount  apecified  in  tbeanmmona* 
On  deciding  a  moUon  to  aet  aside  the  judgment,  Johnson,  J.,  aaid, 

''it  aeema  to  me,  however,  that  the  plaintiff  waa  wrong  in  entering  np  hia  jodg-- 
mant  without  notice  to  the  defendant's  attorney,  aa  he  might  do  in  a  caae  cuder  Bnb» 
1  of  section  202  (now  246)  of  the  code.  Althoogh  this  was  an  action  arising  opoa 
contract,  and  the  plaintiff  aought  to  recover  the  damagea  he  had  austained  from  the 
alleged  breach  of  it,  in  money  only,  I  do  not  regard  it  aa  tlie  case  contemplated  by 
anb.  1.  It  may  satisfy  the  language,  but  not  the  spirit  and  intent  of  the  subdiviaion. 
I  think  that  was  intended  to  apply  to  actiona  npon  promissory  notes,  money  Imnds^ 
and  other  contracts  for  the  payment  of  money  npon  their  face,  and  not  to  that  large 
class  of  actiona  for  the  recovery  of  damagea  merely  on  account  of  the  non* perform- 
ance of  aome  stipulation  or  duty,  other  than  the  payment  of  a  sum  of  money  doe, 
although  money  only  was  sou|rht  to  be  recovered  ap  damagea. 

"  The  latter  daas,  in  my  judgment,  falls  more  properly  under  the  provisiona  of 
anb.  2  of  the  section,  where  the  proof  of  the  facta  alleged  is  necessary  to  enable  tha 
court  to  give  judgment  The  contract  npon  which  the  action  waa  brought  waa  for 
the  delivery  of  gooda  as  bailee,  and  not  for  the  payment  of  money ;  and  Uie  action  ia 
in  aubatance  for  the  value  of  the  gooda  negligently  lost  The  contract  in  such  a  caae 
furnishea  no  guide  for  the  measure  of  the  recovery ;  and  proof  is  therefore  oecea- 
aary  to  inform  tlie  conscience  of  the  court  aa  to  the  value  of  the  goods,  and  the  dam- 
age austained  by  their  non-delivery.  It  cannot  be  that  the  legislature  intended  to 
compel  the  defendanta  to  put  in  a  defence  in  every  caae,  and  incur  the  trouble  and 
increased  expense  of  a  trial,  or  submit  to  whatever  the  judgment  or  couacienoe  of 
ff  V  i  the  other  party  might  claim  by  way  of  damagea,  when  the  real  damages  in  every 

'  A   r  aach  caae  might  be  aacertained  by  a  simple  appearance,  and  tha  production  of  proof 

aa  to  that  single  question,  before  the  referees  or  jury.  I  am  not  aware  that  any  con- 
atruotion  haa  aa  yet  been  given  to  this  section  of  the  code  ;  but  I  am  aatiafied  the  one 
I  have  now  given  it  will  be  found  by  far  the  more  safe  and  convenient  in  practice» 
and  tend  materially  to  lighten  the  expense  and  burden  of  litigation  in  a  vast  number 
of  caaes  which  must  constantly  be  arising.  If  I  am  right  in  this,  the  plaintiff  ahonid 
have  given  the  defendant'a  attorney  eight  days  notice,  and  had  hia  damapea  asaeased 
under  the  order  of  the  court,  before  entering  hia  judgment  according  to  ihe  proviaion 
of  section  125  (now  146)." 

In  a  subsequent  case,  Ftynn  ▼.  Hudeon  River  R,  R.  Co.,  6  Pr.  R.,  3(^,  it  waa 
held  that  an  action  (t.  e.  every  action)  againat  a  common  carrier  aounda  in  tort,  and 
requ  rea  a  notice  in  the  aummooa  pursuant  to  the  aecond  anbdivision  of  this  aeo- 
tion. Tha  action  waa  to  recover  for  the  loss  of  goods  intrusted  to  defendanta  to 
carry.    The  summona  atated  that  on  the  defendants'  failing  to  answer,  the  plaintiff 
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wooM  tak«  jadgmeot  for  $1 50  mnd  interett  The  plaintiffaftanrardg  perfeetMl  jvdj^- 
xneot  for  want  of  mn  aoswer,  without  any  application  to  the  coart,  for  the  sam  of 
9 156  99.    Oq  granUogr  the  molion,  Harris,  J.i  aaid, 

^'  Bat  the defeadaiita insist  that  the  plaintliFconld  not  rejpilarly  perfeot  his  jodig^- 
ment  withoat  applieatioa  to  the  court.  I  think  they  are  right  in  this  position.  Un- 
der the  eommon  law  practice,  the  plaintiff  might  bring  his  action  against  a  common 
oarrier,  either  in  assumpsit  or  upon  the  case.  In  the  one  case,  it  was  founded  upon 
the  promise  which  the  law  implies  to  perform  a  doty ;  in  the  other,  upon  the  injury 
resulting  from  a  breach  of  duty.  In  either  ca^e,  the  real  gmYameo  of  the  action  was 
the  negligeiiee  or  misfeasanoe  of  the  carrier  in  the  performance  of  hia  duty.  I  admit 
tliat  tlMre  is  some  difficulty  in  defining  the  exact  boundary  between  **  actions  on 
eootraot  for  the  recovery  of  money,''  embraced  in  the  first  anbdivision  of  the  346th 
■eetion  of  the  code,  and  the  "other  actions*'  to  which  the  second  subdivision  ap- 
plies. There  are  some  actions  which  are,  in  their  form,  clearly  actions  on  contract^ 
and  brought  for  the  recovery  of  money,  and  yet  are,  in  their  nature  and  character* 
aettODs  sounding  in  damages.  Such  is  the  action  for  breach  of  promise  of  mimiage. 
On  a  former  occasion,  I  felt  constrained  to  hold  that  the  provisions  of  the  first  sub- 
division above  mentioned,  were  applicable  to  such  an  action.  I  ooofeas  I  never  felt 
quite  satisfied  with  that  decision  (WiUiams  v.  Miller,  4  Pr.  R.  94).  The  same 
^iew  had  previously  been  taken  by  the  New- York  common  pleas,  in  Leopold  v.  Pop^ 
fenketmer^  1  Code  Rep.,  39.  Although  these  caaes  seem  too  plainly  within  the 
language  of  the  first  subdivision  to  allow  an  escape,  yet  I  should  not  regret  to  see 
them  examined  and  disapproved.  The  rule  ought  to  be,  that  when  the  action  ia 
brought  for  the  recovery  of  a  money  demand,  or  a  sum  certain,  judgment  may  be 
perfected  without  application  to  the  court,  but  in  all  other  cases  such  application 
•honid  be  required. 

"  In  relation  to  actions  against  common  oarrieri,  I  concur  in  the  views  expressed 
hy  Mr.  Justice  Johnson,  in  Clor,  v.  Mallory,  (1  Code  Rep.,  126).  Though  a  con- 
tract, express  or  implied,  may  be  involved  in  the  action,  it  is  really  founded  upon  the 
segltgence  or  misfeasance  of  the  carrier.  It  was'so  legarded  under  the  former  prac- 
tice. When  interest  might  be  collected  only  npon  a  judgment  recovered  in  an  action 
upon  contract,  it  was  not  allowable  to  collect  it  upon  a  judgment  against  a  common 
carrier,  even  though  the  declaration  had  been  assumpsit  in  form.  It  was  so  held, 
npon  the  ground,  that  whatever  the  form  of  the  action,  it  was,  in  truth,  an  action  on 
the  erne  (2  R.  S.,364,  s.  9>  In  MeDiiffie  v.  Beddoe  (7  Hill,  578),  a  party,  who 
bad  purchased  a  stock  of  goods  at  cost  prices,  had  paid  for  them  at  the  price  at  which 
they  had  been  inventoried.  Afterwards  he  filed  his  bill,  alleging  that  the  inventory 
price  exceeded  the  contract  price,  and  that  he  had  thus  been  defrauded  by  the 
vendor.  It  was  held,  that  this  was  not  an  action  founded  upon  contract,  although, 
to  maintain  it,  it  was  necessary  to  allege  and  establish  an  express  contract  Fraud 
was  the  gnvamen  of  the  complaint,  and  the  party  against  whom  judgment  was 
recovered,  was  held  to  be  liable  to  imprisonment  on  that  account 

*' Although  an  action  against  a  eommon  carrier,  did  at  common  law  possess  the 
amphibious  character  to  which  I  have  referred,  being  made  either  an  action  ex  eon' 
iraetv  or  ex  delicto^  at  the  option  of  the  pleader,  I  am  unwilling  to  admit  that  it  has 
brought  that  feature  with  it  into  the  new  system.  1  think  it  bears  more  resemblance 
to  the  family  of  torts  than  contracts ;  and,  it  ought  not  to  be  allowed  any  of  theexolu- 
■ire  privUegss  that  pertain  to  the  latter.  I  shall  hold,  therefore^  that  the  plamtiff  was 
irregular,  in  perfecting  his  judgment  without  application  to  the  conrt" 

In  an  action  to  recover  the  price  of  goods  sold  and  delivered,  the  summons  stated 
that  the  plaintiff  would  apply  to  the  court  on  a  specified  day  for  the  relief  demanded 
in  the  complaint ;  held  that  the  summons  was  in  the  wrong  form,  and  that  it  ought 
to  have  been  in  the  form  prescribed  by  subdivision  1  of  section  129,  and  motion  for 
judgment  aa  for  default  of  an  answer  was  denied.  Diblee  v.  Ifossn,  1  Code 
Rep.,  37. 

Does  the  defendant  waive  a  defect  in  the  summons,  by  lying  by,  and  permitting 
the  plaintiff  to  take  judgment?  Jameo  v,  Kirkpatriek,  3  Code  Rep.,  174.  5  Pr. 
R.,241. 

A  mistake  in  the  form  of  the  summons,  may  and  will  be  waived  by  the  appear- 
ance of  the  defendant.  Dix  v.  Palmer^  3  Code  Rep, 2 14;  5  Pr. R. 233.  Webb  v. 
Mott,  6  lb.  440,  see  note  to  section  128  of  this  code. 

Where  in  a  foreclosure  action  the  summons  stated  that  judgment  would  be  taken 
for  a  speeific  sum,  but  the  complaint  prayed  only  a  sale  and  payment  of  the  proceeds 
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the  motion  for  juditiDOBt  was  donietf,  witkout  projndioo  to  ft  motioB  to  amon^  tko 
aummoM.     Wffant  r,  Rtw€9t  1  Code  Rep.,  49. 

As  to  amending  die  sunmoiia,  see  note  to  seciioB  138  of  this  oode. 

§  130.  [109.]  (Amended  1849-1851.)  Service  ofcomplairU. 
— A  copy  of  the  complaint  need  not  be  served  with  the  sum- 
mons. In  such  case  the  summons  mu%t  state  where  the  com- 
plaint is  or  will  be  filed ;  and  if  the  defendant,  within  twenty 
days  thereafter,  oaitses  notice  of  appearanoe  to  he  ffiuet^  imd  ia 
person,  or  by  attorney,  demands  in  writing  a  copy  of  the  com- 
plaint, specifying  a  place  within  the  State  where  it  may  be 
served,  a  copy  thereof  must^  within  itoenfy  days  thereafter,  be 
served  accordingly,  and  after  such  service,  the  defendant  has 
twenty  days  to  answer ;  but  only  one  copy  need  be  served  on 
the  same  attorney. 

This  section  only  oomprises  a  portion  of  section  130  of  the  code  of  1849,  the 
ramaining  portion  is  embraced  in  seoiion  131.  The  amendment  of  1851,  consats 
further  of  the  sobstitotion  of  the  words  *^muMt  **  and  "  twenty  "  for  the  words 
**  9kaU^^  and  *'<««"  respectively,  and  the  insertion  of  the  words  ^^Uor*"  and 
**  SMisst  noftos  of  afnearanee  to  6f  given,  and  "  severally  prioted  in  itaJio. 

It  wiU  bo  observed  that  this  section  in  the  code  of  1849»  did  not  meuUon  within  what 
time  after  demand  made,  the  copy  of  the  ooroplaiot  was  to  be  served  ;  but,  after  some 
little  conflict  of  opinion  it  became  settled  that  it  mnst  be  served  witbin  20  dm  after 
demand.  LiuUficld  v.  Merjrin  or  Jtf urin,  3  Oode  Rep.,  128, 4  Pr.  R.,  306.  Ecloo  v. 
Debeand,  3  Code  Rep.,  144.  CaUin  v.  Braden,  3  Code  Rep^  188,  5  Pr.  R.,  124. 
Munoon  V.  WUUurd^  5  Pr.  R,  263,  3  Code  Rep.,  250.  If  the  summons  sUte  that 
a  copy  of  the  complaint  had  been  filed,  instead  of  station  that  the  esm^taf  had 
been  tiled,  it  is  not  soch  en  irregnlarity  as  will  vitiate  a  jndfnnent  entered  for  defaolt 
of  an  answer.  Hart  v.  JTremer,  2  Code  Rep.,  50 ;  hot  if  the  complaint  is  filed,  and 
no  copy  is  served  with  the  saromons,  if  the  summons  instead  of  stating  where  the 
com  plaiot  is  filed,  states  that  a  copy  of  the  complaint  <*  is  annexed"  thesommons  will 
be  irregular,  and  may  be  set  aside  on  motion.  Keeler  v.  Belto^  3  Code  Rep.,  183 ; 
but  suoh  a  sammons  is  not  a  nullity,  and  if  the  defect  can  be  remedied  without  doing 
injustice,  and  especially  if  no  injury  has  been  occasioned  by  the  omissioD,  it  is  the 
duly  of  the  oonrt  to  disregard  it  or  allow  an  amendment  lb.  If  the  defendant 
does  not  demand  a  copy  of  the  complaint  within  twenty  daya  after  service  of  the 
summons,  the  plaintiff  is  not  obliged  to  serve  a  copy.  E»g»  v.  Overingf  2  Code  Rep., 
79.  Bennett  v.  DeUcker^  3  Code  Rep.,  117.  But  in  auoh  a  case  the  court  on  motion 
of  the  defendant,  made  an  order  for  a  copy  to  be  served.  Ik  The  defendant  had  to 
pay  the  costs  of  motion,  but  was  not  obliged  to  swear  to  merits.  In  cases,  however, 
where  the  complaint  is  on  file,  it  may  be  the  better  course  where  the  defendant 
omits  to  make  the  demand  in  due  time,  for  him  to  obtain  a  copy  from  the  complaint 
on  file,  instead  of  moving  for  an  order  on  the  plaintiff  to  fnrnieh  a  copy. 

After  the  demand  of  a  copy  of  the  complaint  duly  made,  the  plaintiff  may  on 
showing  ground  therefor,  obtain  further  time  to  furnish  a  copy  of  the  complaint* 
LittUfield  V.  Meruiin,  or  Murin,  2  Code  Rep.,  128.  4  Pr.  R.  306.  But  in  case  no 
copy  Is  served  within  twenty  days  after  dennaod,  or  within  suoh  further  time  as  may 
be  granted  for  the  purpose,  the  defendant  may  move  for  an  order  dismissing  the 
complaint,  and  for  a  judgment  in  the  nature  of  a  non  pros.    lb. 

An  order  giving  the  plaintiff  further  time  to  serve  his  oomplaint,  cannot  be 

S anted  ex  partem  after  the  time  for  serving  the  oomplaint  has  expired.  Stepheno  v. 
oore^  4  Sand.  S.  C.  R,  674.  So  that  where,  after  the  time  for  serving  tne  com- 
plaint had  expired,  the  plaintiff  applied  to  a  judge  ex  parte,  and  obtained  an  order 
giving  him  five  day 'a  fnrtlier  time  in  which  to  serve  a  oomplaint,  it  was  held,  that 
under  section  405  of  the  code,  an  order  enlarging  the  time,  ^,  oonid  not  be  made 


$131.]  AonoBB,  HOW  omnsKHom}.  121 

•lUr  the  time  hod  aotnallf  ampind,  juAtm  Uia  a4?«iM  pMty  had  aotioe  of  the  affli- 
oatioo.    76. 

A  motion  ibr  jadgroeot  lor  not  aerring  a  eopy  of  the  oomplaint  roiM^  where  no 
eomplaiiit  is  filed,  be  made  in  the  dbtrict,  or  in  a  connty  adjoining  the  county  in 
which  the  amnmoDa  statea  the  complaint  will  be  filed.  It  will  be  pretamed  that  the 
place  of  trial  of  the  action  ia  the  county  where  the  anmmona  atatea  the  complaint 
win  be  filed.    JoAmC en  y.  BrUin,  I  Code  Rep.  N.  8^  46. 

After  the  ooroplaiot  ia  aenred  the  defendant  must  anawer  in  twenty  daya,  or 
within  aneh  further  time  aa  he  may  obtain  by  order.  MandeviUe  ▼.  Winn,  6  Pr. 
B.,461 ;  1  Code  Rep.  N.  8.,  161.  See  Dudley  t.  Hubbard,  2  Code  Rep.,  70: 
Orabum  y.  MeCoun^  1  Code  fiep.  N.  8.,  45 ;  Foster  y.  Udell,  3  Code  Rep.,  70,  and 
note  to  section  143  of  this  code. 

Where  the  aenrice  ia  by  publication,  the  complaint  mast  be  fint  filed.    Sec.  135. 

§  131.  [110.]  (Amended  1851.)  Notice  of  no  pergonal  daim. 
— In  the  case  of  a  defendant*  against  whom  no  personal  claim 
is  made,  the  plaintiff  may  deliver  to  sneh  defendant,  with  the 
Bummons,  a  notice  subscribed  by  the  plaintiff  or  his  attorney, 
setting  forth  the  general  object  of  the  action,  a  brief  descrip- 
tion of  the  property  affected  by  it,  if  it  afects  vpecific^  real^  or 
penonal property ^  and  that  no  personal  claim  is  made  against 
such  defendant,  in  which  case  no  copy  of  the  complaint  need 
be  served  on  snch  defendant,  unless  within  the  time  for  answer- 
ing he  shall,  in  writing,  demand  the  same.  If  the  defendant 
on  whom  snch  notice  is  served,  unreasonably  defend  the  action, 
he  shall  pay  costs  to  the  plaintiff. 

Thia  aecUon  ia  compoaed  of  a  part  of  aection  130,  and  all  section  131,  aa  they  stood 
ia  the  code  of  1849. 

The  amendment  of  1851  to  the  portion  of  section  130  of  the  code  of  1849  com- 
prised in  thia  aection,  oonaisU  of  the  omission  of  the  words  **  in  an  action  for  the  par- 
tition of  real  property  or  for  the  foreclosure  of  a  mortgage,"  at  the  point  where  the 
aaterisk  ia  placed,  and  the  insertion  of  the  words  "  if  it  qffeet§  epecifie^  reo/,  or  per' 
mftal  profMrCy,"  printed  aboYe  in  italic. 

Prior  to  this  amendment,  the  casea  in  which  the  notice  of  no  peraonal  might  be 
aerYcd,  was  limited  to  actions  for  the  partition  of  real  property  and  the  foreclosure  of 
a  mortgage.  Now  the  notice  may  be  aerYed  in  sYcry  description  of  action.  The 
proYision  ia  analogooa  to  the  rnle  in  equity  in  mortgage  cases,  and  to  a  rule  of  prac- 
tice of  the  court  of  chancery  in  England.  The  necessity  of  thia  proYision  arisen 
Irom  the  fact,  that  under  the  present  system,  aa  under  the  late  chancery  practice,  all 
who  fill  the  character  of  defendant  are  not  necessarily  adverse  to  the  plaiotiflT,  or  in- 
Mreated  in  resisting  the  judgment  sought  to  be  obtained  by  the  plaintiff.  This  pro- 
vision ia  intended,  iherefore,  to  saYe  the  expenae  ocoaaioned  by  peraons  ao  aituated 
making  a  defence.  In  case  a  hnaband  and  wife  are  defendants,  and  no  personal 
claim  ia  made  on  either,  aerYice  of  a  copy  of  the  anmmona  and  of  no  personal  claim 
on  the  husband  would  suffice  for  both.  Kent  y.  Jacobe^  5  BeaY.,  48 ;  and  aee  Jay 
Y.  Eneign,  9  Paige,  230,  and  note  to  section  134  of  thia  code. 

The  notice  of  the  object  of  the  action  ia  not  a  part  of  the  process  by  which  the 
action  ia  commenced.  The  plaintiff  may  serYC  such  a  notice,  or  a  copy  of  the  com- 
plaint with  the  aummona.  He  is  not  bound  to  serve  either.  Where  service  is  made 
by  the  sheriff  he  does  not  serve  the  notice  of  the  object  of  the  action  as  part  of  hie 
official  duty  in  serving  process.  The  law  provides  no  specific  fee  for  this  service, 
whether  made  by  the  slieriff  or  any  other  person.  Where  the  service  of  snch  notice 
ia  neoeasary,  the  expenae  necessarily  incurred  in  making  the  service  is  a  reaaonaNa 
diaborsement,  whether  the  service  be  by  the  sheriff  or  any  other  person.  If  the  ser- 
Yiee  is  by  the  aheriff  the  compenaatien  cannot  be  allowed  aa  a  <* sheriff's  fee"    The 
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nperior  eoart  hmve  d«oid«d  to  allow  37^  c«»to  for  lli«  Mrrioo  of  iiotie*  of  the  oljaot 

of  the  action,  when  it  is  thowQ  to  be  a  oecenary  and  reaeonable  dtsbarBement  Oa/- 
lagker  v.  Egan,  3  Saod.  8.  C  R,  745 ;  8.  C,  3  Code  Rep..  903.  No  charge  for 
certificate  of  tervice  la  allowed.  The  ceitifioate  of  serTice  of  the  notice  of  the  object 
of  the  action  it  uiually  Inoloded  in  the  certificate  of  the  service  of  the  ■nmmone. 

§132.  [111.]  (Amended  1849-1851.)  J/btice  of  Us  penden$. 
— In  an  action  affecting  the  title  to  real  property,  the  plaintiff 
at  the  time  oi^JUing  the  camjplainiy  or  at  any  time  afterwards, 
may  file  with  the  clerk  of  each  county  in  which  the  property 
IB  situated  a  notice  of  the  pendency  of  the  action,  containing 
the  names  of  the  parties,  the  object  of  the  action,  and  a  descrip- 
tion of  the  property  in  that  county  affected  thereby  ;  and  if  the 
action  be  for  the  foreclosure  of  a  mortgage,  such  notice  must 
be  filed  twenty  days  before  judgment,  and  must  contain  the 
date  of  the  mortgage,  the  parties  thereto,  and  the  time  and 
place  of  recording  the  same.  From  the  time  of  filing  only 
shall  the  pendency  of  the  action  be  constructive  notice  to  a  pur- 
chaser or  incumbrancer  of  the  property  affected  thereby. 

llic  notice  of  lUfiendeM,  must  be  filed  in  all  cacei  where  the  action  w  for  the 
forecloftnre  of  a  mortgtgo.  Brandon  ▼.  McCanm.  1  Code  Rep.,  38  ;  and  where  the 
plaintifi*,  afier  filing  a  notice  of  lit  pendent,  amende  his  complaint  by  making  new 
parties,  or  by  altering  the  description  of  the  premises  affected,  or  so  as  to  extend  his 
claim  against  the  premises,  he  most  file  a  new  notice.  Curtis  ▼.  Hitehcoek,  la 
Chanc.  1843,  not  reported,  and  see  rale  46  of  supreme  court  rales. 

Fee  on  filing  notice  of  lis  pendens,  18  cents. 

§  133.  [112.]  Summons  hy  whom  served. — ^The  summons 
may  be  served  by  the  sheriff  of  the  county  where  the  defend- 
ant may  be  found,  or  by  any  other  person  not  a  party  to  the 
action.  The  service  shall  be  made,  and  the  summons  return- 
ed, with  proof  of  the  service,  to  the  person  whose  name  is  sub- 
scribed thereto,  with  all  reasonable  diligence.  The  person  sub- 
scribing the  summons  may,  at  his  option,  by  an  endorsement 
on  the  summons,  fix  a  time  for  the  service  thereof;  and  the 
service  shall  then  be  made  accordingly. 

A  summons,  or  summons  and  complaint,  delivered  to  the  sheriff  for  service,  mnsi 
be  served  and  returned  within  a  reasonable  time.    Anon.,  10  Wend.,  573. 
See  rnle  6  of  the  supreme  court  rules  in  appendix. 

§  134.  [113.]  (Amended  1849-1861.)  Service  of  summons. 
— The  summons  shall  be  served  by  delivering  a  copy  thereof 
as 'follows : 

1.  If  the  suit  be  against  a  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier,  treasurer j  a 
director  or  managing  agent  thereof;  hut  such  service  can  he 
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Tnade  in  respect  to  a  foreign  corporixtion^  only  when  it  has  prop- 
erty within  this  State^  or  the  caicse  of  action  arose  therein. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  to 
8Dch  minor  personallj,  and  also  to  his  father,  mother,  or  guar- 
dian, or  if  there  be  none  within  the  State,  then  to  any  person 
having  the  care  and  control  of  such  minor,  or  with  whom  he 
shall  reside,  or  in  whose  service  he  shall  be  employed. 

8.  If  against  a  person  judicially  declared  to  be  of  unsound 
mind,  or  incapable  of  conducting  his  own  affairs  in  conse- 
quence of  habitual  drunkenness,  and  for  whom  a  committee  has 
been  appointed,  to  such  committee  and  to  the  defendant  per- 
sonally. 

4.  In  all  other  cases  to  the  defendant  personally. 

Tlie  words  in  italic  are  additions,  and  conatitnte  the  amendments  to  this  section. 

Note  to  iubd.  1. 

To  anthorize  legal  service  of  summoDs  and  oomplaint  upon  a  foreign  corporation, 
trhere  it  is  made  upon  its  managing  agent  in  this  State,  the  managing  agent  most  be 
one  whose  agency  extends  to  all  the  transacttoos  of  the  corporation — one  who  has,  or 
is  engaged  in,  the  management  of  the  corporation  in  distinction  from  the  management 
of  a  particalar  branch  or  department  of  its  bosioess.  Breweter  y.  Michigan  Central 
R.  R,  Co.,  5  Pt.  R.,  183.  3  Code  Rep.,  215^  and  on  the  question,  who  is  a  managing 
agent  within  the  meaning  of  the  term  io  this  section?  Wells  J.,  said: — 

*'The  service  in  question  was  upon  an  individual  who^  assuming  the  facts  as  eon- 
tended  for  by  the  plaintiff,  was  at  most  an  agent  for  the  defendant  in  a  particalar 
department  of  its  operations,  and  whose  powers  must  have  been  comparatively  Yory 
much  limited  in  their  scope  and  object,  and  probably  confined  to  the  particular  depart- 
ment of  the  business  In  which  he  was  employed.  It  seems  to  me  he  cannot  be  regarded 
as  a  managing  agent  of  the  corporation  within  the  meaning  of  the  section  of  the  code 
referred  to.  He  was  not  a  managing  agent  of  the  corporation.  The  must  that  can 
be  sud  of  him  is,  that  he  was  employed  in  a  particular  branch  of  the  business  trans- 
acted by  the  defendants,  with  power  to  employ  other  persons  as  assistants,  and  perhaps 
with  other  incidental  powers  to  enable  him  to  carry  into  eflect  the  general  object  of 
his  particular  agency ;  and  perhaps  also  with  powers  to  bind  the  defendant  by  his 
contracts.  But  it  seems  to  me  all  this  could  neve'r  constitute  him  a  managing  agent 
of  the  defendant  in  such  a  sense  as  to  render  service  of  the  summons  upon  him  a 
good  commencement  of  an  action  against  the  defendant  Every  employment  of 
another  is  an  agency,  in  the  general  sense  of  the  term  ;  and  whenever  such  employ- 
ment is  accompanied  by  any  discretion  in  the  agent,  he  may  be  said  to  be,  in  such 
general  sense,  a  managing  agent 

"An  attorney  for  a  bank,  or  other  corporation  has  demands  put  into  his  hands  to  \ 

collect,  with  discretionary  power  In  regard  to  their  management,  as  to  when  and  ** 

how  to  prosecute,  or  to  compromise  for  the  same,  &c.  In  such  case  the  attorney  for 
the  bank  would  be  as  much  the  managing  agent  of  the  corporation  appointing  him, 
as  Reed  in  this  case  was  the  managing  agent  of  the  defendant.  They  were  both  in 
the  employment  of  their  principals,  and  both  had  certain  discretionary  powers.  The 
attorney  was  the  managing  agent  of  his  employer  in  collecting  or  securing  the 
demands  pnt  into  his  hands,  and  Reed  was  the  managing  agent  of  the  defendant  to 
procure  business  for  the  line  of  steamers  and  the  railroad ;  and  yet,  could  it  be  pre- 
tended that  an  action  could  be  commenced  against  the  bank  or  other  corporation  in 
the  case  supposed,  by  service  of  the  summons  on  the  attorney  7  Most  dearly  not. 
The  managing  agent  upon  which  the  summons  may  be  served,  must  be  one  whose 
agency  extends  to  all  the  transactions  of  the  corporation ;  one  who  has,  or  is  euf^aged 
in,  the  management  of  the  corporation,  in  distinction  from  the  management  of  a  par- 
ticular branch  or  department  of  its  business. 

"This,  I  apprehend,  is  the  only  safe  rnle  that  can  be  adopted.    Once  depart  from 
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it)  Mid  I  see  not  wliy  a  mit  niAy  not  be  oommeneed  i^gaiiuit  a  corporation  by  aerring 
tbo  rammons  oo  any  ooe  who  has,  at  the  time,  the  moot  trifllog  ageooy  committed  to 
him ;  DO  matter  how  apecial  or  limited,  profided  he  be  Teoted  with  any  diecretion  to 
manage  the  baaineia  of  h(a  ai^acy.  A  morchaQt  in  Dotroit,  on  going  to  New- York, 
might  be  anthorixed  by  this  defend  ant  to  contract  in  its  name  for  an  iron  aafe,  with 
diaeretioB  aa  to  kind,  price,  and  time  of  payment.  He,  for  the  time  being,  would  be 
a  managing  agent ;  and  if  the  cooatmction  contended  for  be  correct,  eeiTioe  of  thn 
inmmooa  upon  him  would  be  a  good  commencement  of  an  action  against  the  defend- 
ant. IllDBtratiooa  might  be  multiplied  indefinitely,  to  show  the  danger  and  impro- 
priety of  such  a  latitodioary  interpretation  of  the  atatute."    76. 

An  action  cannot  be  legally  commenced  against  a  railroad  corporation  (for  lota  of 
^''81*1^0  or  any  thing  ebe),  by  the  oerYiee  of  the  snmroooa  on  a  baggage  nuuUr  in 
the  employ  of  aoch  corporation.  He  is  not  such  a  managing  agent  as  the  law  con- 
teroplatea.  Flynn  ▼.  Hudaon  River  Railroad  Co.,  6  Pr.  R^  308.  But  a  general 
itfpearanoe  for  or  by  the  defendants,  is  a  waiver  of  the  irregularity  in  the  aervlce  of 
the  summons.  lb.  See  also  Dix  ▼.  Palmer^  5  Pr.  R.,  233 :  Wtbb  ?.  MoUt  6  Pr. 
R.,439. 

Note  to  ouhd.  3. 

Thb  anbdiviftion  is  confirmatory  of  the  practice  in  the  late  court  of  chancery  ia 
oimiiar  casea.    See  1  HoC,  Ch.  Pr.,  106.    1  Barb.,  Ch.  Pr^  51. 

Note  to  aubd,  3. 

Where  an  idiot  or  lunatic  had  no  committee,  or  the  committee  had  an  intereot 
opposite  to  that  of  the  idiot  or  lunatic,  it  waa  the  practice  of  the  late  court  of  chancery 
to  make  an  order  appointing  a  gaardiaa  to  defend  the  suit.  Mitf.  Ch.  PL,  33.  1  Fow. 
Ex.  Pr.,  477.  Tlie  motion  for  such  guardian  might  be  made  by  the  plainliS  1  Dan. 
Ch.  Pr.,  220.    And  whnre  a  committee  had  been  appointed  who  refused  to  appear 

in  the  suit,  another  might  be  appointed.  JUoyd  v. ,  3  Dick.,  460;  and  see  Snell 

Y.  Hyatt,  Dick.,  287,  where  a  committee  waa  one  of  the  plain tifiBs.  Where  in  July, 
1848^  A.  was  judicially  declared  a  lunatic,  and  a  committee  of  his  person  and  estate 
duly  appointed,  and  on  the  13th  November,  1849,  the  proceedings  in  lunacy  being 
still  in  force,  an  action  for  a  money  demand  waa  brought  againat  the  lunatic  without 
any  leaYo  of  the  court  for  that  purpose  obtained,  and  the  summons  and  complaint 
were  serYed  on  the  defendant  and  also  on  the  committee,  in  porauance  of  the  3a  sub- 
diYiaion  of  this  section,  the  court,  on  the  motion  of  the  committee,  set  the  complaint 
aside.  And  by  the  court,  Welles,  J.,  **  By  the  practice  of  the  late  court  of  chancery, 
the  proper  course  for  a  party  who  bad  a  claim  against  a  Inoatio  or  his  estate,  after 
oflioe  found,  was  to  apply  to  that  court  by  petition  for  the  payment  of  the  debt,  or  for 
leave  to  bring  a  suit  for  the  purpose  of  establishing  the  claim.  If  the  chancellor  or 
Yice-cbancellor  by  whom  the  committee  was  appointed,  was  satiafied  that  the  debt 
was  justly  due,  the  committee  would  be  ordered  to  p^y  it  out  of  the  estate ;  or,  if  the 
claim  was  doubtful,  the  court  would  either  have  it  settled  by  a  reference  to  a  master, 
or  iriye  llie  claimant  permission  to  establish  his  claim  by  a  suit  at  law  or  bill  in  equity, 
as  might  be  proper  under  the  particular  circumstances  of  the  case.  In  the  matter  of 
Hopper,  a  lunatic,  5  Paige,  489.  An  action  at  law  against  the  lunatic,  commenced 
without  the  permission  of  the  court  of  chancery,  would  be  restrained,  and  the  plaintiff 
compelled  to  come  there  for  justice.  lu  the  matter  of  Heller,  an  idiot,  3  Paige,  199. 
A  judgment  at  law,  in  an  action  commenced  without  such  leaYe,  would  be  of  no  avail 
to  the  plaintifi:  lb.  And  Robertoon  v.  Lain,  19  W.  R.,  649.  But  the  court  of  Ulw 
in  which  the  action  was  brought  would  not  inquire  whether  such  leave  had  been 
obtained,  but  left  the  plaintiff  to  prosecute  it  at  his  peril.  lb.  And  Clark  v.  Dunham^ 
4  Denio^  262.    Sternburg  v.  Schoolcraft,  4  Barb.,  8.  C.  R.,  153. 

''The  foregoing  are  authorities  also  to  show  that  a  creditor  might  not  interfere 
with  the  person  or  estate  of  a  lunatic,  idiot,  or  habitual  drunkard,  for  the  collection  of 
his  debt,  after  the  committee  waa  appointed,  without  first  obtaining  leave  of  the  conrt 
making  the  appointment.  Such  interference  would  be  deemed  a  contempt  of  conrt, 
and  would  be  puniahed  accordingly;  the  committee  being  regarded  as  an  officer  of  the 
oourt,  charged  with  the  care  and  custody  of  snch  person  and  hia  eatate,  and  entitled 
to  the  protection  of  the  court 

"  I  am  not  able  to  perceive  that  the  new  organization  of  the  courts,  or  the  new 
modes  of  proceeding  therein,  hsYo  essentially  changed  the  law  on  the  subject ;  all  the 
reasons  for  the  former  practice  continue.  The  134th  section  of  the  code  directs  who 
the  summons  shall  be  served  upon,  in  the  several  cases  therein  specified.  The  third 
—*-^'  *  '     of  thill  seolion  provides,  where  the  action  is  against  a  person  jndicially 
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4«ei«red  to  be  of  nuoniid  mind,  «r  inMfMble  «f  •ondiietiBff  his  •#«  •Mn  in  eeme* 
qoenoe  of  habitual  draDkanaeia,  and  for  whom  a  oommiitae  has  been  appointed,  thai 
iha  aoinmena  shall  be  deliyered  to  auoh  aosEimittee  and  the  defendant  personally. 

■*  It  has  been  anpposed  that  this  aothoriaod  the  oommenoameut  of  the  action  at 
ODee,  and  without  first  applyiog  for  leave  to  prosecute.  Bnt  this  eannot  be  so.  It 
only  provides  whom  theaumrooiiB  abaii  be  served  apoa  whea  an  action  is  to  ba 
eaininenced. 

'*  It  ia  no  anthority  on  the  qoestioD  of  the  crediter's  right' to  bring  an  action,  one 
way  or  the  ether ;  an  action  may  be  directed  where,  upon  petition  to  the  court  by 
the  creditor  to  have  the  committee  pay  his  demand,  the  jostiee  of  his  claim  is  ren* 
dered  doobtfni ;  or,  if  the  creditor  chooses  to  briog  an  action,  witheat  leave  first  ob- 
tained, as  he  may  do,  and  atill  be  atriolly  ragolar,  provided  no  application  is  made  to 
restrain  him ;  in  snch  eases,  he  must  serve  the  aammona  as  directed  by  the  above 
■action  of  tlie  code.  On  the  armament  of  the  motion,  the  platntiflTa  oonuael  requested 
to  be  permitted  to  proceed  in  his  action,  if  the  court  shoald  deem  bis  proceedings  na- 
anthorixed.  Thb,  however,  cannot  be  done.  If  the  case  had  not  been  brought  to 
the  notice  of  the  court,  the  plaiDtifi^  might  have  proceeded  to  judgment  without  inter- 
ruption, perhaps;  but  then  his  judgment  would  have  been  no  evidence  of  the  lunatic's 
indebtedness,  on  an  application  to  the  court  for  payment  out  of  the  estate.  The  at- 
tention of  the  conrt  is  now  directed  to  the  case ;  and  no  excuse  is  shown  why  the 
lunatic  is  proMcuted.  The  court  has  taken  charge  of  his  person  and  estate,  and 
placed  them  in  the  care  and  custody  of  the  committee,  and  is  bound  to  protect  him 
against  onaathoriaed  pmseontions.  No  injustice  will  be  done  the  plaintiflT.  Hia 
eoufse  is  to  petition  the  court  for  relief,  and  if  his  claim  is  undisputed,  the  committee 
will  be  ordered  to  pay  it  If  disputed,  so  ss  to  bring  its  justice  seriously  In  question, 
a  reference  will  be  ordered,  or  the  plaintiff  be  permuted  to  bring  an  action  to  deter- 
mine its  justice  and  extent"    lb. 

Note  to  8uh.  4. 

Service  of  a  summons  on  an  insane  person  must  be  by  a  personal  service  on  audi 
person,  and  on  his  committee,  if  any.     Heller  v.  Heller,  1  Code  Rep.  N.  S..  309. 

In  an  action  by  a  husband  against  his  wife  for  a  divorce  by  reatM>n  of  adultery 
committed  by  the  wife,  it  appearml  that  the  wife  was  living  apart  from  her  husband ; 
that  she  was  iusaoe,  sod  totally  incapable  of  coudncting  sny  business ;  that  ahe  had 
no  committee ;  and  tbat  her  only  male  relatives  were  her  father  and  brother,  on  whom 
the  aommona  had  been  served ;  and  per  Hand,  J.,  '*  if  the  summons  waa  aerved  on 
the  brother  of  the  defendant  only,  the  service  is  not  sufficient ;  and  I  thinlc  the  court 
ahaold  not  act  upon  such  service,  unless  the  irregulaiity  is  in  some  way  waived.  If 
the  defendant  is  insane,  the  service  most  be  personal ;  and  if  there  be  a  committee, 
alao  on  the  committee  (s.  134).''  Section  409,  relative  to  aervice  at  the  residence^ 
does  not  apply  to  the  service  of  a  summons.    lb. 

Where  the  action  is  agalnat  husband  and  wife,  it  is  presumed  by  analogy  to  the 
late  equity  practice,  that  service  on  the  husband  alone  would  be  good  service  on  both. 
TJnIess  relief  be  asked  out  of  the  separate  estate  of  the  wife,  in  which  case  she  must 
be  served.  Ferguson  v.  Smith,  2  John.  Cb.  R.,  139.  Leavilt  v.  Cruger,  1  Paifl;e, 
421.  Jon€9  V.  Harrie,  9  Ves.,  488.  Where,  however,  no  personal  claim  is  made 
againata  wife  who  is  sued  jointly  with  her  husband,  it  may  be  advisable  to  serve  her 
with  a  summons  and  a  notice  of  no  personal  claim,  under  section  131.  It  was  held 
not  to  be  irregular  to  serve  a  aubpcena  in  ohttucery,  personally  apoa  a  defendant 
imprisoned  in  the  State  prison  for  a  term  of  yeara  on  a  conviction  for  a  crime.  Phelps 
T.  Phflpe^  7  Paige,  150.  But  an  order  might  have  been  obtained  for  service  on  the 
keeper  of  the  prison  to  be  good  service  on  the  defendant  1  Dan.  Ch.  Pr.,  566. 
Joyce  V.  Joyce,  1  Hogan,  121.  TVhen  the  United  Staiea  or  any  individual  State, 
waa  a  defendant,  the  proper  person  to  be  served  was  the  district-attorney  or  the 
attorney-general,  and  in  oaae  of  a  failure  to  appear  in  due  time,  an  order  would  be 
grantea  fur  an  appearance  in  a  certain  time,  or  that  the  bill  be  taken  pro  eonfesao. 

It  is  presumed  that  a  like  practice  will  be  adopted  in  reference  to  the  service 
of  the  summons  under  the  code  in  similar  cases;  except  that  in  the  caae  of  the  Unit- 
ed States  or  an  individual  State  being  a  defendant,  probably  under  the  present  prac- 
tice, the  complaint  would  oe  taken  as  admitted,  without  any  order  for  the  purpose. 

Where,  under  the  former  practice  in  chancery,  a  defendant  was  so  infirm  in  body 
and  mind  as  to  be  incapable  ol  putting  in  an  answer,  or  wh^re  the  defendant  waa 
daaf  and  dumb,  the  plaintiff  or  any  other  person  might,  on  notioa  to  tha  relativaa  of 
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th*  dofendant  aad  penoof  with  whMn  h»  rasidad,  pncan  tho  appointment  of  a 

Siardian  for  saeh  defeDdant  WiUon  v.  Oraee^  14  Vet.,  172.  C^Q99om  ▼.  Oormcr, 
ick.,  386.  MtrkU  ▼.  Afcrible,  4  John.  Cb.  R.,  168. 
The  laaiinoni  must  be  delivered  to,  and  left  with  the  defendant  (wprenu  court 
nile»  in  appendix^  rul0  85).  And  a  mere  manual  delivery  of  the  anmroona  is  not 
food  eerviee,  noleia  ihe  onmmone  be  left  with  the  defendant.  Thna,  where  a  de- 
fendant wna  aerved  w-th  a  aommona,  and  after  reading  or  examining  aame,  volunta* 
Illy  handed  it  baok  to  ttie  peinon  who  had  aerred  it,  and  aooh  peraon  receiTed  it  back 
withont  itttbrming  the  defendant  that  he  had  a  right  to  retain  aame*  and  the  plaintiff 
afterwarda  entered  np  judgment  for  default  of  an  aoawer,  the  court  on  the  defend- 
ant*a  motion,  aet  aaide  the  judgment  with  eoeta.  Btekman  r.  Cutter,  S  CodeRepi., 
51.    And  aee  note  to  section  138  of  thia  code. 

The  aenrioe  of  the  anromona  moat,  except  in  the  oasea  provided  for  in  the  next 
aeotion,  be  within  the  territorial  juriadiction  of  the  oonrt  Dunn  r.  Dunn,  4  Paige'a 
Rep.,  425.    lAtekfield  y.  Burwell,  5  Pr.  R.,  341. 

§  135.  [114.]  (Amended  1849-1851.)  Semice  hf  paUicor 
Hon. — ^Where  a  person,  on  whom  the  service  of  the  summons 
is  to  be  made,  cannot,  after  due  diligence,  be  fonnd  within  the 
State,  and  that  fact  appears  by  affidavit  to  the  satisfaction  of 
the  court,  or  a  judge  thereof,  or  the  county  judge  of  the  county 
where  ihe  trial  istohe  hady  and  it  in  like  manner  appears  that 
a  cause  of  action  exists  against  the  defendant,  in  respect  to 
whom  the  service  is  to  bo-made,  or  that  he  is  a*  proper  party 
to  an  action  relating  to  real  property  in  this  State,  such  court  or 
judge  may  grant  an  order  that  the  service  be  made  by  the  pub- 
lication of  a  summons  in  either  of  the  following  cases : 

1.  Where  the  defendant  is  a  foreign  corporation,  and  has 
jproperty  within  the  SCate^  or  the  cause  of  action  arose  therein  : 

3.  Where  the  defendant,  being  a  resident  of  this  State,  has 
departed  therefrom  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  the  summons,'  or  keeps  himself  concealed 
therein  with  the  like  intent .  *  * 

8.  Where  he  is  not  a  resident  of  thisState^  but  has  property 
therein,  and  the  action  arises  on  contract,  and  the  court  has 
jurisdiction  of  the  subject  of  the  action : 

4.  Where  the  subject  of  the  action  is  real  or  personal  prop- 
erty in  tfiis  State,  and  the  defendant  has,  or  claims,  a  lien  or 
interest,  actual  or  contingent  therein,  or  the  relief  demanded 
consists  wholly  or  partly  in  excluding  the  defendant  from  any 
interest  or  lien  therein  : 

6.  Where  the  action  is  for  divorce,  in  the  cases  prescribed 
"  Jy  law ;" 

The  order  must  direct  the  publication  to  be  made  in  two 
newspapers  to  be  designated  as  most  likely  to  give  notice  to 
the  person  to  be  served,  and  for  such  length  of  time  as  may  be 


§  135.]  AonoKs,  HOW  oohhbnobd.  1S7 

deemed  reasonabld,  not  less  than  once  a  week  for  six  weeks. 
In  case  of  publication,  the  court  or  judge  must  also  direct  a 
copy  of  the  summons  and  complaint  to  be  forthwith  deposited 
in  the  post-office,  directed  to  the  person  to  be  served,  at  his 
place  of  residence,  unless  it  appears  that  such  residence  is 
neither  known  to  the  partj  making  the  application,  nor  can  with 
reasonable  diligence  be  ascertained  by  him.  When  publication 
is  ordered,  personal  service  of  a  copy  of  the  summons  and  com- 
plaint, out  of  the  State,  is  equivalent  to  publication  and  deposit 
in  the  post-office. 

^^  The  defendcmt  against  ioJiom  pvblicaitian  is  ordered^^  or 
his  representatives,  on  application  and  sufficient  caase  shown 
at  any  time  before  judgment,  must  be  allowed  to  defend  the  ac- 
tion ;  and  except  in  an  action  for  divorce,  the  defendant  against 
whom  publication  is  ordered,  or  his  representatives,  may  in 
like  manner,  upon  good  cause  shown,  be  allowed  to  defend 
after  judgment,  or  at  any  time  within  one  year  after  notice 
thereof,  and  within  seven  years  after  its  rendition  on  such  terms 
as  may  be  just  ;***  and  if  the  defence  be  successful,  and  the 
judgment  or  any  part  thereof,  have  been  collected,  or  otherwise 
enforced,  such  restitution  may  thereupon  be  compelled  as  the 
court  directs ;  hut  the  title  to  property  sold  tmder  sxAch  judgment 
to  a  purchaser  in  good  faith  shall  not  be  thereby  affected. 
And  in  all  cases  where  publication  is  made  the  complaint  roust 
be  first  filed,  and  the  summons,  as  published,  must  state  the 
time  and  place  of  sach  filing. 

AH  the  parte  m  ttaZie  are  new  in  the  code  of  1851.  All  the  worde  between  in- 
Terted  eommas  are  eabetitoted  for  other  wordo ;  tbaa,  in  tnbdi vision  three,  in  the 
aeotion  in  the  eode  of  1849,  the  worda  were  "  a  «i«fi-r«#t<2cnf,"  instead  of  **  wai  a 
rttidtmi  of  lAif  State,"  aod  in  8iik>diviBion  aiz,  the  worda  in  the  original  were  *'  in 
lAta  aeelHm  "  instead  of  *'  6y  ioio,*'  and  ihe  worda  **  The  defendant  againet  whom 
j^hlieation  U  ordered"  inatead  of  ^'  If  the  eurnmone  ohall  not  be  pereonolly  eerved 
on  a  defendant^  nor  received  fry  oueh  defendant  through  the  poot-offiee^  in  the  caeeo 
provided  for  in  thio  oeetion,  Ac."  Where  ooa  naterisk  ia  placed,  the  worda  **  ne- 
eesaary  or"  are  omitted  ;  and  where  two  aateriaks  are  placed,  the  worda  ^*and  the 
action  arioeo  out  of  contract^  or  the  non-feaeance  or  mie-feaeanee  complained  of, 
ie  a  breach  of  eoniract"  are  omitted  ;  and  where  three  asterisks  are  placed,  the 
worda  ^  except  in  actiooa  for  divorce"  are  omitted.  The  present  snbdiyrsion  5  waa 
anbdiyiaioa  6  before  the  laat  amendment,  and  the  former  aubdiviaion  5,  which  wan  in 
theae  words,  **  where  the  action  ia  fbnnded  on  a  mongage  on  property  in  this  State, 
and  the  defendant  ia  penonally  chargeable  with  the  debt  for  which  the  mortgage  ia  a 
aeonrity,"  ia  omitted. 

It  w  the  uniform  and  nnbroken  ooarse  of  deciaion  that  vnder  all  atatntea  which 
anihortxe  the  avfaatitotion  of  some  other  meana  for  personal  service  of  proeeai^  as  a 
foi^ndatioD  lor  the  joriadiction  of  the  court,  the  moat  exact  compliance  with  thoae 
reqniaitioaa  wilt  be  enforced.    Unleaa  anch  eompUanoe  be  ahown  afl^mativelyi  tha 
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pvoOBediiici  will  not  be  mltiiMd.  P«r  Ofafyton,  J.,  te  ZaBl«ri<  v.  B^meM,  3  Sine. 
&  M.,  645» raferring  to  Oioin  v.  MeCarroll,  1  i6,  351. 

UpoD  a  motion  for  Mmce  of  a  iDmnnoiit  by  poblioatton,  where  the  iheriiF  alleged 
fbat  he  was  anable  to  aerre  ihe  aammooa  peraonalljr,  that  he  waa  faeleoed  out  of  de* 
feodant's  hoiise  when  he  went  to  make  the  eenrice ;  that  before  arriTing  at  the  hooie 
AOtioe  waa  given  of  hie  approach  by  the  blowing  of  horns ;  that  after  he  left  the  de* 
fisndant'a  honae  the  blowing  of  horoa  continued,  and  aoon  the  defendant  appeared 
following  him  on  honebaok  blowing  a  horn,  but  kept  too  far  off  to  enable  him  to  aerre 
the  aammooa ;  he,  however,  got  near  enough  to  defendant  to  inform  him  he  had  • 
anmmona  for  him,  but  waa  not  able  to  come  up  with  defendant,  who  rode  out  of 
eight ;  that  whenever  he  went  into  defendaafs  neighborhood  notice  thereof  waa  in* 
Tariably  given  by  blowing  horoa,  held,  that  the  oaae  did  not  come  within  the  provi- 
aiona  of  this  lection.  It  coald  not  be  eaid  that  the  defendant  oonld  not  be  found  and 
kept  concealed.     Van  Renttelaer  y.  l>aRfrar,  4  Pr.  R.,  151. 

An  order  for  poblication  cannot  be  had  againat  a  defendant,  even  a  foreign  eor- 
poration,  without  proving  to  the  officer  who  ia  to  make  ihe  order,  that  the  permn  ta 
te  aernei  (not  the  defendant)  cannot,  after  due  diligence,  be  found  in  thii  State. 
Hulbert  ▼.  Hope  Mutual  Int.  Co.^  A  Pr.  R.,  S75,  278. 

It  eeeros  that  an  order  for  eervioe  by  publication,  may  be  obtained  agwnat  an  in- 
font  defendant  who  ia  an  abaentee  or  concealed.  Mortimer  v.  Copoey,  1  HnC> 
Ch.Pr.,  194 ;  1  Barb,  Ch.  R.,  51.  And  that  at  the  expiration  of  the  time  to  an- 
awer,  if  the  infant  haa  not  appeared  and  a  guardian  been  appointed,  the  plaintiff  may 
appoint  a  guardian  and  take  judgment.  Oafarie  Bank  v.  Strong^  3  Paige,  301 ; 
and  a  timilar  course  may  be  pursued  where  the  defendant  ia  a  non-reaident  Innatic 
Otis  ▼.  Welle,  1  Hoff.,  Ch.  Pr.,  194. 

The  affidavit  to  obtain  an  oider  for  publication  ahonld  ahow : 

1.  That  a  aomroons  and  complaint  have  been  made  out. 

2.  That  due  diligence  to  aerve  the  name  has  been  used  without  succesi.  Proba- 
bly showing  that  the  defendant  is  not  in  the  State  would  be  aufficient,  for  that  shown 
there  can  be  no  service  within  the  State. 

To  atate,  however,  that  the  defendant  ia  a  fian-retidenl  ia  not  anfficient,  for  a 
person  may  be  a  reeident  of  one  State  and  an  inhabitnnt  of  another.  Tkompeon  v. 
Chamhere,  12  Sme.  &  M.,  489. 

3.  That  a  cause  of  action  exiate,  or,  that  the  defendant  ia  a  proper  party  to  aa 
action  relating  to  real  property  in  this  State. 

4.  That  the  caae  is  one  of  those  mentioned  in  anbdiyisions  1  to  5  inef naive. 

The  order  ahonld  recite  the  aummona  or  refer  to  it  aa  being  annexed ;  so  that  the 
order  may  show  there  was  a  sammcns,  and  identify  it.  Rawdon  v.  Corbin,  3  Pr. 
R.,  416,  2  Code  Rep.,  3  ;  Vernam  ▼.  Holbrook,  5  Pr.  R.,  3 ;  and  1  Code  Rep.,  13. 

If  the  action  be  againat  a  foreign  corporation,  the  affidavit  should  state  the  place 
of  the  institution  of  such  corporation,  and  that  no  officer,  &o.,  on  whom  eervioe  could 
be  made,  can  be  found  within  the  Stete.     1  Barb.,  Ch.  Pr.,  96. 

And  an  affidavit  which  steted :  That  the  aaid  defendant  **  haa  property  within 
the  State  of  New  York,  aa  this  deponent  haa  been  informed  and  belieyea,  that  the 
aaid  defendant  is,  aa  thia  deponent  liaa  been  informed  and  believea,  interested  in,  and 
haa  an  interest  in  real  estate  in  the  county  of  Albany,  and  in  other  cooutiea  in  said 
State  of  New  York,"  waa  held  defectiTe  in  not  showing  that  the  defendant  had  prop- 
erty within  the  Slate  of  New  York ;  aod  per  the  eenrt,  Parker,  J.,  "  It  la  not 
enough  to  state  thia  on  information  and  belief.  That  ia  no  proof  of  the  fact  A  per- 
aen  may  give  auch  teatimony  who  haa  no  peraonal  koowledgeen  the  aubject.  Mere 
hearsay  and  belief,  founded  on  it,  are  not  evidence. 

In  Ea  parte  Haynee  (18  Wend.,  611),  an  attachment  had  been  iasned  on  an  af- 
fidavit in  which  the  witnesses  stated  that  they  were  informed  and  believed,  that  the 
debtor  waa  a  non-reaident ;  but  the  aupreme  court  held  the  affidavit  insufficient,  and 
aet  aside  the  attachment.  See  also  Smith  y.  /Atcr,  14  Wend.,  637  ;  Ex  parte  RMtt- 
•on,  20  Wend.,  672;  Kin$celand  ▼.  Coleman,  5  Hill,  611 ;  in  re  Blioo,  7  HiU,  187; 
Thatektiry.  Powell,  6  Wheaton  R.,  110  ;  WilUameon  ▼.  Doe,  7  Blaohf.  R,  12;  in 
re  Faulkner,  A  Hill,  598;  Briebane  v.  Peabody,  3  Pr.  It,  109. 

It  will  appear  by  these  case%  how  careful  the  eourta  have  been  to  aee  that  the 
atatnte  ia  atrictly  complied  with,  in  proceedinga  which  subject  property  to  seixure  and 
aale  without  a  personal  service  of  process  on  the  owner.  The  duty  to  protect 
againat  injuatice  is  certainly  none  the  leas  obligatofy  under  the  code^  which  anthoriaea 
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the  recoxdin^  of  judgment  in  to  many  cases  on  a  mere  publication  of  notice,  sub- 
atitated  in  place  of  personal  service. 

^  The  practitioner  will  find  it  necessary  to  be  exceedingly  careful  that  the  affidavits 
on  which  he  proceeds  are  in  conformity  to  the  requirements  of  the  statute,  if  he 
will  secure  a  valid  judgment"  Evertt  or  Evertson  v.  Iliomcu,  3  Code  Rep.,  74 ;  5 
Pr.  R.,  45,  46. 

The  order  for  publication  should  be  filed  with  the  clerk  of  the  court ;  and  such 
order,  with  the  affidavits  of  due  publication,  &c.,  should  form  part  of  the  judgment 
roll.     See  bearing  on  this  subject     SaffuronU  v.  Terryj  12  Sme.  &  M.,  690. 

The  code  does  not  expressly  require  the  affidavit  on  which  the  order  is  obtained 
to  be  filed,  nor  does  it  provide  what  is  to  be  done  with  it.  It  is  the  practice,  either  to 
leave  it  with  the  judge  or  file  it.  lb.  And  where  two  affidavits  were  filed  which 
were  not  sufficient  to  authorize  the  order,  but  on  a  motion  to  set  aside  the  order  a 
third  affidavit  was  produced  which  the  court  was  satisfied  had  been  used  on  the  ap- 
plication for  the  order,  and  which  supplied  the  defects  in  the  affidavits  on  file,  the 
oonrt  denied  a  motion  to  set  aside  the  order.    76. 

The  complaint  need  not  to  be  published  in  cases  where  service  of  the  summons 
is  ordered  to  be  by  publication,  but  the  summons  is  to  state  when  and  where  the 
complaint  was  filed.    Jlrum.  1  Code  Rep.,  102 ;  3  Pr.  R.,  293. 

A^  to  how  the  time  for  publication  is  to  be  computed,  see  section  425  of  this 
code. 

A  statute  required  the  order  for  publication  to  be  published  for  4  weeks  succes- 
nvely,  and  where  an  affidavit  of  publication  stated  that  "  the  order  for  publication 
had  been  published  in  the  county  for  four  weeks  successively,  once  every  week, 
commencing  on  the  24th  day  of  April  last,  and  ending  on  the  5th  of  Maj,"  (a  period 
less  than  4  weeks),  it  was  held  tnat  the  statement  that  the  publication  had  been 
made  for  four  weeks  successively  was  a  compliance  with  the  terms  of  the  statute, 
and  was  as  much  as  was  required;  and  that  tne  subsequent  part  of  the  affidavit  was 
mere  surplusage,  and  in  all  probability  was  a  mistake,  and  did  not  vitiate  the  previous 
part.     Swayze  v.  i>oe,  13  Sme.  &  M.,  317. 

Where  an  order  is  made  for  service  of  a  summons  by  publication,  the  defendant 
has  until  twenty  days  after  the  expiration  of  the  time  prescribed  for  publication  to 
put  in  his  answer.  Tomlinton  v.  Van  Vecthertj  1  Code  Rep.  N.  S.,  317.  And  in 
cases  where  service  by  publication  is  ordered,  and  the  summons  is  personally  served 
out  of  the  State,  there  tne  defendant  has  twenty  days'  time  to  answer  after  tne  expi- 
ration of  the  time  prescribed  in  the  order  for  publication  ^  because  such  personal 
service,  out  of  the  State,  is  only  equivalent  to  the  publication  of  the  summons,  and 
the  dejiosit  of  a  copy  of  the  summons  and  complaint  in  the  post  office.    lb. 

Proceedings  may  be  bad  against  a  defendant,  when  his  last  known  place  of  resi- 
dence was  within  this  State  but  his  residence  at  the  time  cannot  on  due  inquiry  be 
ascertained  by  the  plaintiff.  Close  v.  Van  Heusen^  6  Pr.  R.,  157.  1  Code  Hep.  N. 
S.,  408.  Thus  where  the  defendant  was  an  infant^  whose  last  known  place  of 
residence  was  in  this  State  but  whose  then  present  residence  could  not  be  ascertained, 
and  she  could  not  be  found  to  be  served  with  process,  Willard,  J.,  said,  '^  This 
case  does  not  All  within  any  of  the  provisions  of  the  135th  section  of  the  code,  nor 
of  the  revised  statutes  (2  R.  S.,  186,  s.  122).  Some  of  the  embarrassments  in  cases 
where  the  residence  of  a  defendant  could  not  be  found,  occurred  in  Jennain  vs. 
Langdon(S  Paige,  41),  and  in  Evarts  vs.  Becker {8  id.j  506);  and  it  is  probable  that 
these  and  similar  cases  led  to  the  passing  of  the  act  of  April,  1842  (Laws  of  1842, 
p.  363).  By  the  first  section  of  which  act  the  following  subdivision  was  directed  to 
be  added  to  the  122d  section  of  2  R.  S.,  186.  **3.  Where  the  last  known  place  of 
Fsddence  was  within  the  State,  but  his  residence  at  the  time  cannot  on  due  inquiry, 
be  ascertained  by  the  complainant  or  his  solicitor."  The  case  of  the  defendant  falls 
exactly  within  this  subdivision;  and  if  the  latter  is  still  in  force,  the  course  to  be 
adopted  by  the  plaintiff,  is  sufficiently  obvious.  By  force  of  the  constitution  of  1846, 
and  the  judiciary  act  of  1847,  the  powers  and  Jurisdiction  of  the  court  of  chancery' 
were  vested  in  the  supreme  court.  There  can  be  no  doubt,  therefore,  that  at  and 
before  the  time  of  the  adoption  of  the  code,  the  act  of  April  1842  was  in  full  opera- 
tion. 'The  468th  section  of  the  code  repeals  all  statutory  provisions  inconsistent 
with  the  code,  and  expressly  enacts  that  if  a  case  shall  arise,  in  which,  an  action  for 
the  enforcement  or  protection  of  a  right,  or  the  redress  or  prevention  of  a  wrong, 
cannot  be  had  under  that  act,  the  practice  theretofore  in  use,  might  be  adopted  as 
lar  as  might  be  necessary  to  prevent  a  fiEulure  of  justice.    The  first  section  of  the 
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■ct  of  1842,  impra,  if  not  inoonsUtent  with  any  praTinqn  of  tb»  code.  It  miniliiM 
an  omission  without  which  the  code  is  defective.  If  hoth  are  permittad  to  itaiid,  the 
syttem  is  harmonious,  and  then  will  he  no  fidlura  of  justice  in  a  caae  like  the 
present. 

"•  The  plaintiff  should  present  his  application  hy  petition,  bringing  his  case  withta 
the  135th  section  of  the  c»de  so  far  as  fonn  is  concerned,  and  the  first  section  of  the 
act  of  1842.  The  publication  of  the  order  shodd  be  in  two  newspapera,  to  be  desig- 
nated as  most  likely  to  give  notice  to  the  penons  to  be  served,  and  for  a  period  of 
three  months." 

The  provision  of  the  revised  statutes  to  which  veference  is  made  in  the  above 
case  is  as  follows :    2  Rev.  Stat,  2d  ed.  1 13,  as  amended  by  laws  of  1842,  p.  363. 

After  the  filing  of  a  bill,  the  court  shall  make  an  order  for  the  apoearance  of  the 
defendant  at  a  future  day,  therein  to  be  specified  as  heieinafter  oireeted,  in  the 
foUowine  cases : 

1.  When  the  defendant  resides  out  of  the  State,  upon  proof  by  affidavit  of  that 
fiu:t. 

2.  When  the  defendant  is  a  resident  of  the  State,  upon  proof  by  affidavit  that 
pocess  for  his  appearance  has  been  duly  issued,  and  that  the  same  conld  not  be  served, 
oy  reason  of  his  absence  from  or  concealment  within  the  State,  or  by  reason  of  hia 
continued  absence  from  the  place  of  his  residence. 

3.  When  the  last  known  place  of  residence  was  within  this  State,  but  his  lesi* 
dence  at  the  time  cannot  on  due  inquiry  be  asoeztained  by  the  complainant  or  his 
solicitor. 

The  order  shall  require  the  defendant  to  appear  and  answer  the  bfll,  as  follows : 

1.  If  he  be  a  resident  of  the  State,  within  two  months  from  its  date. 

2.  If  his  last  known  place  of  residence  waa  in  this  State,  but  his  present  place 
of  residence  cannot,  on  due  inquiry,  be  ascertained,  or  if  he  oe  a  resident  of  some 
other  of  the  United  States,  or  of  one  of  the  Territories  theraol^  or  of  either  of  the 
British  Provinces  in  North  America,  or  the  Republic  of  Texas,  within  three  months 
liom  its  date. 

3.  If  he  be  a  resident  of  any  other  state  or  oonntry  not  befi>ie  mentioned,  within 
six  months  from  its  date. 

Within  twenty  days  from  the  date  of  such  ozder,  a  notice  thereof  shall  be  in- 
serted in  the  State  paper,  and  in  such  other  public  newspaper  printed  in  this  State 
as  the  court  shall  direct.  Such  publication  shall  be  oontinuMl  in  each  of  such  papeta 
once  at  least  in  each  week  for  three  weeks  in  succession ;  which  notioe  shall  be  sob* 
Btantially  in  the  following  fona : 

^  Before  the  chancellor,"  or,  **  Before  the  vice-chancellor  of  the  circuit," 

as  the  case  may  be,  ^ji,  B,  y.  C.  D.  and  other».  Bill  for  the  foreclosure  of  a  mort- 
gage," or,  ^  Bill  for  partition  of  lands,"  or  as  the  caae  may  be.  ^  £.  F.,  of  , 
complainant's  solicitor. 

^6.  H.,  one  of  the  defendants  in  this  cause,  whose  plaoe  of  reeidenoe  is  in 
or,  whose  place  of  residence  is  unknown,  is  required  to  appear  in  this  cause  by  die 
day  of         next,  or  the  bill  filed  therein  will  be  taken  as  confessed  by  him." 

But  such  publication  shall  not  be  necessary,  provided  a  copy  of  such  order  shall 
have  been  served  on  such  defendant  personally,  at  least  twenty  days  before  the 
time  prescribed  for  the  appearance  of  such  defendant 

It  seems  that  in  all  cases  where  it  is  sought  to  affi^ct  property  in  this  State,  and 
the  defendant  resides  out  of  the  State,  an  order  for  publication  must  be  obtained, 
although  the  defendant  may  be  willing  to  accept  service  out  of  the  State.  IMkfidd 
y.  Burwdl^  .'S  Pr.  R.,  341 :  1  Code  Rep.,  N.  S.,  42.  Service  of  the  process  out  of  the 
territorial  jurisdiction  of  the  court  from  which  it  issued  was  at  common  law  a  nullity; 
and  service  of  the  process  of  our  courts  on  defendants  out  of  this  State  is  ineffica- 
cious as  the  basis  of  any  judicial  proceedings  •»  jMrsonam,  per  Sill,  J.,  in  Litd^idd 
y.  Burwdl^  tupru ;  and  in  the  late  court  of  cnanoery  it  waa  lield  that  the  service  of 
a  subpoena  to  appear  and  answer,  upon  a  defendant  out  of  the  State,  was  irrs^lar. 
DiMMi  V.  Jhtwik,  4  Paige's  Rep.,  424.  Has  the  amendment  to  aection  139,  providing 
that  a  voluntary  appearance  is  equivalent  to  personal  aarvice  of  the  summons,  affect- 
ed this  point  ?  It  is  believed  that  it  has  not  By  a  clause  of  the  6th  subdivision  of 
section  135,  befora  amendment,  it  was  provided  that,  when  poblication  is  ordered^ 
and  a  copy  of  the  summons  ii  not  personally  served  on  the  oefendant,  nor  received 
by  auch  defendant,  ''he  may  defend  the  action  after  judpnent  in  certain  cases ;  but 
this  privilege  was  not  extended  to  absent  defendants,  who  leoetye  a  ea^  of  the  sum- 
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€Vt  of  this  Stete ;  and  the  tanm  of  thia  provision  do  not,  in  any  cate,  limit  or  qnal- 
iiy  the  efl^ct  of  the  judgment  unless  the  defendants  shall  come  in  and  submit  to  the 
jniadiction  of  the  eomt,  per  Sill,  J.,  in  BuUmi  ▼.  Hcpt  Mutual  Ins.  Co^  4  Pr.  R^ 
375.  But  hy  the  amendment  to  this  part  of  this  section,  it  seems  that  in  all  caset 
where  publication  is  ordered,  the  defeiklant  or  his  representatives  may  be  allowed 
to  eome  in  and  defend,  on  ^ood  cause  shown  therefor. 

The  eodifiers,  in  reportmg  this  section  observed  that,  ^  In  suits  at  common  law, 
penonal  service  had  been  tiMretofbre  required,  while  in  suits  in  equity  an  advertise- 
■MDt  bad  been  allowed  against  absent  defendants,  when  personal  service  could  not 
be  made;  and  that  they  saw  no  reason  why  the  rule  prevailing  in  equity  cases  should 
■ot  be  extended  to  all.    Such  a  rule  prevails  in  several  of  the  Stales." 

The  extraF*tenitorial  efieet  of  a  judgment  or  decree  tw  j^enonam^  against  a  non* 
naideDt,  and  not  served  with  process,  within  the  jurisdiction  of  the  court,  or  whe 
does  not  appear  voluntarily,  is  regarded  by  the  State  courts  as  inonerative  out  of  the 
State,  or  purely  locaL  By  the  ux  loci  rei  ntdt,  property  of  sucn  persons  may  be 
nade  sub|eet  to  the  Jnriadiction,  so  as  to  render  the  judgment  or  decrse  binding,  as  a 
proceeding  m  row;  bat  it  will  not  be  allowed  to  operate  in  perMonam  in  the  courts 
of  any  other  State.  The  question  has  been  decided  the  same  way  in  nearly  half 
tlM  States  (tf  the  Unioa ;  and  probably  no  court  df  any  State  has  held  such  a  proceed- 
ing coodusive  upon  the  i^hts  of  a  party  proceeded  against^  who  has  not  appeared,  or 
otherwise  submitted  his  rights  to  the  decision  of  the  court  in  which  such  proceedings 
ware  instituted.  JSates  v.  Dtknany  6  Paige,  305.  But  in  this  and  some  other 
Slates  (24  PielL,  412),  provision  is  made  by  the  le|;islation  and  rules  of  court,  au- 
thorizing, in  lien  of  actaal  service  of  process  on  parties  beyond  its  jurisdiction,  publi- 
cation, or  personal  service  of  an  order  to  appear  and  answer,  and  in  default,  that  the 
bill  be  taken  as  ooofeased  as  to  unknown  persons  having  an  interest  in  the  subject 
■Mtter  in  certain  cases.  See  Laws  of  1831,  p.  243.  Hudson  v.  Twimngy  1  TamL, 
31&    ^  V.  Broughtom^  Sim.  and  S.,  188. 

On  the  taxatioo  of  costs,  only  the  statute  rate  of  papnent  will  be  allowed  for  the 
poblicalion  of  the  iimmftM,  The  Courier  and  Enquirer  and  the  Evening  Post,  in 
the  city  of  New-Tork,  will  advertise  at  the  statute  rates.  Other  newspapers,  so  fev 
as  our  knowledge  ejctands,  will  only  advertise  at  their  nsual  scale  of  chaiges,  ordina- 
rily much  higher  than  the  statute  sJlows. 

§  136.  [115.]  (Amended  1849,  1851.)  JaifU  and  several 
debtors.  JProceedmge  against. — ^Where  the  action  is  against 
two  or  more  defendants,  and  the  snnimons  is  served  on  one  or 
more,  bat  not  on  all  of  them,  the  plaintiff  may  proceed  as 
follows : 

1.  If  the  action  be  against  defendants  jointly  indebted  upon 
contract,  he  may  proceed  against  the  defendant  served,^  anless 
die  eonrt  otherwise  directy  and  if  he  recover  Judgment j  it  may 
ie  entered  against  aU  the  d^endanis  thus  joinHy  indebted^  s<^ 
fa/r  OfJy  as  that  it  may  "be  enforced  against  the  joint  prepertjf^ 
qf  aUy  and  the  separate  jnvperty  of  the  defendants  served^  and 
if  they  are  subset  to  arrest^  against  the  persons  of  the  defend 
ants  served:  or, 

S.  If  the  action  be  against  defendants  severally  liable,  he 
may  proceed  against  the  defendants  served  in  the  same  manner 
as  if  ^ey  were  the  only  defendants. 

8.  If  all  the  defendants  have  been  served,  judgment  may 
be  taken  against  any  or  either  of  them  sevenUly,  when  the 
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plaintiff  would  be  entitled  to  judgment  against  snch  defendant 
or  defendanta,  if  the  action  had  been  against  them,  or  any  of 
them  alone. 

By  the  amendment  of  1851  this  section  is  modified  so  as  to  explain  the  coarse  of 
proceeding  without  reference  to  the  former  law.  (2  R.  S..  3d  ed.,  474,  s.  1).  The 
part  in  iltUie  is  new ^  where  the  atieriik  is  placed,  the  words  "in  the  same  manner 
•8  at  present,  and  with  the  like  effect,"  are  omitted,  and  the  following  clause,  which 
was  in  the  section  prior  to  the  last  amendment,  is  struck  out :  ""  when  an  order  shall 
he  made  extending  the  time  to  answer  hevond  the  time  for  which  the  application  for 
the  relief  demanded  in  the  complaint  shall  have  been  noticed,  if  the  defendant  ftil 
to  answer,  the  application  for  judgment  may  be  made  without  ^rther  notice."  This 
section  was  substituted  for  section  115  in  the  code  of  1848,  but  differed  materially 
ijtom  it,  in  its  form  and  effect.  The  section  in  the  code  of  1848  was  held  not  to  affect 
3  R.  S.,  377,  relating  to  proceedings  against  j(Mnt  debtors.  Sterne  v.  Bentley,  3  Pr. 
R.,  331 ;  1  Code  Rep.,  109. 

It  has  been  said  that  the  only  advantsge  gained  by  the  plaintiff  in  the  recovery 
of  his  judgment,  is  the  right  to  collect  from  the  joint  property  of  the  defendants,  and 
in  a  smt  on  the  judgment  to  make  it  evidence  of  the  extent  of  his  demand :  it  does 
not  form  any  bar  to  the  running  of  the  statute  of  limitations.  Vandenberg  v.  Biggs, 
3  Pr.  R.,  316.  Carmam  v.  Tomuemd,  6  Wend.,  206.  Mervm  v.  KimbaU,  23  Wend., 
393.    See,  however^  section  100,  as  now  worded. 

See  further  provisions  on  this  subject  in  section  375  of  this  code. 

In  Mechanic^  and  Farmer^  Bank  v.  Rider,  5  Pr.  R.,  401,  Mr.  Justice  Parker 
sajs,  p.  413.  "  Both  defendants  Qointly  liable)  were  served,  and  the  contract  bein^ 
joint  and  not  several  also,  the  plaintiff  would  not  have  been  entitled  to  judgment 
Mainst  either  of  the  defendants  if  the  action  had  been  commenced  against  one  of 
the  defendants  alone.  He  cannot,  therefore,  take  judgment  against  one,  when  they 
are  sued  together." 

The  other  statutory  enactments  on  this  subject  still  in  force  are  2  R.  S.,  3d  ed., 
p.  474 ;  Laws  of  1835,  p.  248,  s.  2,  and  Laws  of  1837,  p.  537. 

By  the  revised  statutes  it  is  enacted : 

^  \  1.  In  actions  against  two  or  more  persons  jointly  indebted  upon  any  joint  obli- 

Ktion,  contract,  or  liabililr,  if  the  process  issued  against  all  the  defendants  shall  have 
en  duly  served  upon  either  of  them,  the  defendant  so  served  sbsll  answer  to  the 
plaintiff  J  and  in  such  case,  the  judgment,  if  rendered  in  favor  of  the  plaintifl^ 
shall  be  against  all  the  defendants,  in  the  same  manner  as  if  all  had  been  served  with 
process. 

^  ^  2.  Such  judgment  shall  be  conclusive  evidence  of  the  liability  of  the  defend- 
ant who  was  personally  served  with  process  in  the  suit,  or  who  appeared  therein ; 
but  a^iainst  every  other  defendant,  it  shall  be  evidence  only  of  the  extent  of  the 
plaintiff's  demand,  after  the  liability  of  such  defendant  shall  have  been  established 
oy  other  evidence. 

'•*'  4  3.  Execution  upon  evei^  such  judgment  shall  be  issued  in  form  aeainstall  the 
defendants,  but  the  attorney  issuing  the  same  shaJl  indorse  thereon  toe  names  of 
such  of  the  defendants  as  were  not  served  with  the  process  by  which  the  action  was 
commenced,  and  shall  direct  such  execution  to  be  served,  as  provided  in  the  next 
section. 

*'  ^  4.  Such  execution  shall  not  be  served  upon  the  person  of  any  defendant  whose 
name  is  so  indorsed  thereon ;  nor  shall  it  be  levied  on  the  sole  property  of  any  such 
defendant;  but  it  may  be  collected  of  the  personal  property  of  any  such  defendant, 
owned  by  him  as  a  partner  with  the  other  defendants  taken,  or  with  any  of  them. 

"  ^  5.  Where  an  action  against  two  or  more  persons  upon  any  joint  obligation, 
contract,  or  liability,  shall  be  commenced  bv  the  filing  and  service  of  a  decla^tion, 
and  it  shall  appear  by  the  certificate  of  a  sneriff,  or  by  due  proof,  that  the  same  has 
been  served  upon  either  of  such  persons,  the  defendant  so  served  shall  answer  to 
the  plaintiff;  and  the  judgment  in  such  action,  if  rendered  in  favor  of  the  plaintiff, 
shall  be  against  all  the  defendants  in  the  same  manner  as  if  all  had  been  served 
with  such  declaration;  which  judgment  shall  have  the  like  eflfect,  and  execution 
thereon  shall  be  issued  as  if  process  against  such  defendants  had  been  served  on  one 
of  them.'' 
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By  laws  of  1835,  cap.  211,  reguktixig  actions  on  bills  of  exchange  and  pramis- 
sory  notes,  it  is  enacted : 

*'2.  It  shall  not  be  necessary  for  the  plaintiff  (in  an  action  against  the  several 
parties  to  a  bill  or  note)  to  include  in  the  same  record  a  judgment  against  all  the 
parties  to  said  bill  or  note ;  but  judsment  may  be  entered  against  any  of  the  parties 
to  said  bill  or  note,  whenever  (the  plaintiff  would  be  entitl^  to  the  same  if  the  suit 
had  been  commenced  against  such  parties  only.  And  if  the  trial  or  hearing  of  the 
cause  be  put  off  bv  any  of  the  parties  to  the  said  bill  or  note,  or  if  a  default  shall 
have  been  obtained  against  part  of  the  defendants,  the  plaintiff  may  proceed  to  the 
trial  or  hearing  against  the  other  pailies,  in  the  same  manner  as  if  the  suit  had  been 
commenced  against  the  other  parties  only,  and  the  action  shall  thereby  be  severed.^^ 

This  section  of  this  code  (sec.  136)  appears  to  go  further  than  the  revised  statutes, 
and  to  provide  as  well  for  one  of  several  joint  debtors,  as  for  one  of  several  de- 
fendants severally  liable. 

Under  the  provisions  of  the  revised  statutes  it  was  held,  that,  in  actions  against 
two  or  more  jointly  indebted  upon  any  joint  obligation  or  contract,  where  one  or  some 
only  of  the  defendants  had  been  served,  the  judgment,  if  for  the  plaintiff,  must  be 
against  all  the  defendants.  5  Hill,  37.  10  Wend,  630.  6  t6.,  500.  Even  if  the 
defendant  not  served  be  an  inftnt  15  Wend..  64.  11  i6.,  612.  The  judgment  so 
obtained  teat  conclusive  evidence  of  the  liability  of  the  defendant  or  defendants 
served,  or  who  appeared ;  but  as  against  the  defendant  or  defendants  not  served,  or 
who  did  not  appear,  the  judgment  was  evidence  only  of  the  extent  of  the  liability  of 
such  defendant  or  defendants,  after  their  liability  had  been  established  by  other  evi- 
dence. An  action  of  debt  might  be  brought  on  suchjudgment  against  such  defend- 
ant or  defendants.  And  in  such  action  the  plaintiffj^on  the  plea  of  ntUtid  record 
being  interposed,  had  to  prove  the  defendant's  liability.  6  Wend.,  206,  293,  23; 
14  ib.  221. 

When  a  suit  is  brought  against  several  heirs  of  a  person  d3ring  intestate  (under 
laws  of  1837,  p,  537) ,  some  being  served  with  process  and  some  not,  held  that  a 
judgment  in  form  could  not  be  entered  against  those  not  served  as  against  joint 
debtors.  Kdlogg  v.  Olmsted.  6  How.  Pr.,  487.  Nor  can  they  be  summoned  to 
show  cause  why  they  be  not  bound  by  the  judgment,  (under  s.  375) .    Ibid. 

As  to  the  execution  on  a  judgment  under  the  above  provisions  of  the  Devised 
statutes,  see  notes  to  sections  289  and  291  of  this  code. 

§  137.  [116.]  (Amended  1849.)  When  service  complete. — ^In 
the  cases  mentioned  in  section  185,  the  service  of  the  summons 
shall  be  deemed  complete  at  the  expiration  of  the  time  pre- 
scribed by  the  order  for  publication. 

See  McEwen^s  Ex>r  ▼.  Public  MnUmttrator^  3  Code  Rep,  139,  176;  6  Pr. 
R,47. 

§  138.  [116.]  (Amended  1851.)  Proof  of  service.— Proof 
of  the  service  of  summons  and  of  the  complaint  or  notice,  if 
any,  accompanying  the  same,  must  be  as  follows. 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or, 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

8.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
his  foreman,  or  principal  clerk,  showing  the  same,  and  an  affi- 
davit of  a  deposit  of  a  copy  of  the  summons  in  the  post-office, 
as  required  hy  law,  if  the  same  shall  have  been  deposited ;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service,  otherwise  than  hy  jmblication,  the  certifi« 
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cate,  affldayit  or  admission,  most  state  the  time  and  place  of 
the  service. 


The  amendnMnti  m  tlui  teetioa  are  the  wodi  in  Uidie,  The  words  *«  rm^ntf 
ly  /ow,"  being  new,  and  the  words  ^  ternet  aikennie  than  kw  publicaHan/^  oeinc 
•ttbetituted  for  the  woids  "^  in  ease  of  actnal  service."  By  rule  85  of  the  niles  « 
August^  1849,  it  is  jnovided,  ''that  where  the  sunrioe  of  the  summoDS,  and  of  the 
complaint  or  notice,  if  snj,  accompanying  the  same,  shall  be  made  by  any  other  per- 
son than  the  sheriHJ  it  sfaaul  be  necessary  for  sach  nerson  to  state  in  his  affidavit  of 
service,  when  and  at  what  particular  place  he  servea  the  same,  and  that  he  knew  the 
person  served  to  be  the  person  mentioned  and  described  in  the  summons  as  defendant 
therein,  and  also  to  state  in  his  affidavit  whether  he  ieft  wiik  the  defendant  sudi 
copy  as  well  as  delivered  it  to  him." 

Where  the  poof  of  service  is  the  sheriff's  certificate,  he  should  state  or  refer  to 
the  name  of  the  cause,  and  that  the  summons  served  by  him  was  in  that  cause,  for 
where  a  sheriff's  certificate  actated  that  he  served  on  the  defendant  a  copy  of  a  sum- 
mons and  complaint,  and  it  did  not  appear  that  it  was  the  summons  and  complaint  in 
the  action  then  before  the  court,  it  wss  held  not  sufficient  proof  of  service.  Liid^ 
fidd  V.  BurwiU,  6  Pr.  J2.,  341 ;  1  Code  Repu  N.S.,  42. 

Where  the  proof  of  service  is  an  admission  by  the  defendant,  the  admission  must 
be  verified  and  identified,  so  as  to  satisfy  the  court  that  the  admission  is  indeed 
signed  by  the  defendant  or  with  his  assent.  Thus,  per  Sill,  J., "  The  service  upon 
the  defendants  is  sought  to  be  proved  by  an  admission  purporting  to  be  signed  by 
them ;  but  there  is  nothing  showing  that  the  signatures  are  those  of  the  defendants, 
or  were  placed  there  by  their  direction.  The  court  takes  judicial  notice  of  the  sig- 
natures of  its  officers  Mcause  they  are  such ;  but  there  is  no  legal  fiction  by  whidk 
the  court  is  presumed  to  know  tne  signature  of  a  party  defendant  who  hss  not  ap- 

Cared  in  the  cause.    3  Hill,  369.    LUchfield  v.  BurweU,  5  Pr.  IL,  341 ;  1  Code 
»p.  N.S.,  42. 

No  fee  for  serving  the  summons  and  complaint  is  taxable,  unless  the  service  be 
made  by  the  sheriff,  and  then  it  is  taxable  as  a  sheriff's  fee.  Per  Allen,  J.,  in  Whip- 
pU  V.  WUliami,  4  Pr.  R.,  30. 

§  139.  (Amended  1851.)  When  Jurisdiction  acquired. — 
From  the  time  of  the  service  of  the  summons  in  a  civil  action, 
or  the  allowance  of  a  provisional  remedy,  the  court  is  deemed 
to  have  acquired  jurisdiction,  and  to  have  control  of  all  the 
subsequent  proceedings.  A  voluntary  appearance  of  a  defen- 
dant is  equivalent  to  personal  service  of  the  summons  upon  Aim. 

The  words  in  Ualie  are  new.  The  code  of  1848  had  no  provision  corresponding 
to  that  contained  in  this  section. 

Where  the  service  of  the  summons  is  by  publication,  the  action  is  not  commenced 
until  the  expiration  of  the  time  prescribed  for  publication.  See  section  137,  and 
MeEufen^B  ExWt  v.  PMic  AdmmiUrator^  3  Code  Rep.,  230,  170.  S.  C,  Moon 
V.  nayer,  6  Pr.  R^  47. 

But  where  an  attachment  had  been  issued  against  a  defendant,  and  an  order 
made  to  serve  the  summons  by  publication,  and  Mfore  the  summons  wss  complete 
the  defendant  died,  the  court  held,  that  although  the  action  was  not  commenced 
within  section  137,  or  section  99,  yet  the  plaintiff  had,  by  virtue  of  the  attachment 
and  th^  section,  acijuired  a  provisional  lien  on  the  defendant's  property,  which  was 
a  right  secured  to  him  by  this  section.    16. 

A  voluntary  appearance,  besides  being  equivalent  to  a  p^sonal  service  of  the 
summons,  is  a  waiver  of  all  defects  in  the  summons.  See  Wtbb  v.  JIfotf,  6,  Pr.  R., 
440.  Dix  V.  Patmer^  5  ift.,  233;  3  Code  Rep^  214.  Trapp  v.  N.  F.  4*  ErU  R. 
Jt,  Co.  6  Pr.  R.,  237 ;  1  Code  Rep.  N.  S.,  384,  and  notes  to  sections  128  and  120  of 
this  code.  But  a  party  may  appear  merely  to  object  to  the  jurisdiction  or  to  the  pro- 
/6. 
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TITLE  VI. 


Cf  the  plectdinge  in  dvil  actions. 


Chaftsa    I.  The  complaint. 

U.  The  demmrer. 

III.  The  answer. 

IV.  The  reply. 

v.  General  rules  of  pleading. 

TI.  Mistakes  and  amendments. 


Chafteb  L 
The  Complaint, 

JBacnoa  140.    Forms  of  pleading  abolished. 

141.  Complaint. 

142.  Complaint,  what  to  contain. 

§  140.  [118.]  (Amended  1849-1862.)  Forms  of  Pleading. 
— ^All  the  forms  of  pleading  heretofore  existing  are  abolished ; 
and  hereafter,  the  forms  of  pleadings  in  civil  actions  in  courts 
of  record,  and  the  roles  by  which  the  sufficiency  of  the  plead- 
ings are  to  be  determined,  are  prescribed  by  this  act. 

AmnuUneniB  cf  Section. 

This  section  supplies  the  place  of  section  118  in  the  code  of  1848.  That  section 
enacted  **  All  the  forms  of  pleading  heretofore  existing  are  abolished ;  and  hereafter 
the  forms  of  pleading  in  civil  actions,  and  the  rules  by  which  the  suificjency  of  the 
pleadings  is  to  be  determined,  shall  be  those  which  are  prescribed  by  this  act." 

As  the  section  stood  in  the  codes  of  1849  and  1851,  and  until  the  amendment  of 
1852,  it  read  as  follows :  **  All  the  forms  of  pleading  heretofore  existing,  ifuvtuittenl 
with  the  pron$ion8  of  thii  act,  are  abolished ;  and  hereafter  the  forms  of  pleadings  in 
ciril  actions  m  courtt  ofrecord^  and  the  rules  hy  which  the  sufficiency  of  the  plead- 
Incs  is  to  be  determined,  are  modified  as  prescribed  by  this  act." 

It  will  be  seen,  therefore,  that  the  amendment  of  1849  consisted  of  the  insertion 
of  the  words  '^  inamsiatent  with  the  pnmiionM  cf  this  actj'*  and  the  words  ^  m  courte 
rf  record  f*  and  that  the  amendment  of  1852  consisted  of  striking  out  the  words 
^  incoiuitterU  with  the  protnnom  cf  this  act^^^  and  substituting  the  word  *^thou?^  for 
the  words  ^  modified  tuP 

Conttruetwn  cf  thii  Section. 

Considerable  importance  has  always  been  attached  to  the  words  "^  incontietent  with 
the  pron$ion9  of  thie  act  ^^  and  it  was  and  is  generally  supposed  that  those  words 
made  a  material  difleience  in  the  operation  of  this  section,  and  to  a  great  extent 
limited  the  operation  oi  the  section  as  it  stood  in  the  statute,  as  originally  passed, 
and  as  it  now  stands.  It  was  doubtless  with  this  view  that  the  words  were  in- 
serted ;  and  it  is  quite  probable  that  in  consequence  of  the  interpretation  given  them 
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they  were  erased.  We  eumot  peroeiTe,  liowever,  in  what  reqiect  these  words 
iDaterimliy  affected  this  section.  It  abolishes  all  the  ibnns  of  pleading  kartUfon 
existing,  and  does  not  preclude  fonns  of  pleading  tkarfofttr  ezirting,  and  they  will 
exist  The  forms  of  pi««ding  themfter  existing,  it  may  leasonably  be  supposed, 
will  be  fonnsof  pleading  amtutrtd  with  ^  this  act;"  and  so  that  the  fonns  that 
tkereafter  exiU  art  cotmtemt  with  ""  this  act,**  it  will  signify  nothing  whether  the^ 
are  ibrms  which  before  existed,  or  have  since  been  created ;  the  test  of  their  suffi- 
ciency must  be  the  code,  and  if  they  stand  that  test,  the  date  of  their  origin  will  be 
immaterial.  So  far  as  the  ibrms  thereafter  existine  oonespood  with  the  forms  Mcre- 
tofore  existing,  the  effect  will  be  to  preserve  all  the  forms  or  parts  of  forms  not  in- 
consistent with  the  code,  and  which  existed  prior  to  the  code.  The  efiect  can  only 
be  to  abolish  the  forms  of  pleading  **imamsiatmt  with  ike  proouioiu  tf  this  aO," 
Neither  form  of  expression  can  do  more,  neither  can  do  leas. 

By  the  substitution  of  the  word  **tko9^'  for  the  words  *" modifitd  a9,^\it  woxM 
seem  to  have  been  the  intention  of  the  frameis  of  the  amendment  that  this  section 
should  read,  ^  AU  the  forms  [and  rules]  of  pleading  heretofore  exi||ingare  abolished, 
and  hereafter  the  [onlv]  forms  of  pleadings  in  dial  actions  in  courts  of  record,  and 
the  [only]  rules  by  wnich  the  sufficiency  of  the  pleadings  are  to  ha  determined  are 
those  prescribed  by  this  act."  Whether  the  aection  will  be  interpreted  to  have  this 
sweeping  operation,  remains  to  be  seen. 

Under  tiie  code  of  1848,  it  was  held  that  all  forms  and  rales  d  pleading  were 
abolished,  and  that  the  rules  for  testing  the  sufficiency  of  a  pleading  were  those  pie* 
scribed  by  the  code.    Roffce  ▼.  Brown,  3  Pr.  IL,  390. 

We  suppose,  however,  that  as  with  the  forms  so  with  the  rales,  ihe  power  of 
language  can  go  no  further  than  to  abolish  such  as  are  inconsistent  with  the  code. 
We  will  endeavor  to  illustrate  our  riews  by  an  example.  It  was  a  rale  of  pleading 
formerly  existing  that  **■  a  declaration  most  have  a  formal  commencement  and  con- 
dosion."  Can  any  one  read  section  142  of  the  code,  in  connection  with  section  156, 
and  deny  that,  since  the  code,  it  may  not  be  laid  down  as  a  rule  of  pleading  that  "a 
complaint  must  have  a  formal  commencement  and  condusion  ?"  The  formal  com- 
mencement is  the  title  of  the  cause,  the  formal  condusion  is  the  subscription*  Is 
not  the  distinction  between  the  old  rule  and  the  new  one  without  a  difference? 
Again,  it  was  a  rale  of  pleading  at  common  law.  "  All  pleadings  must  be  trae." 
Read  section  157,  and  say  whether  it  is  not  the  intention  of  the  code,  if  not  to 
preserve,  at  least  to  rednact  that  rule.  We  will  elsewhere  illustrate  these  views 
mora  fully. 

What  ijfttem  of  pleading  is  to  be  adopted^  Hutkancery  or  the  common  law? 

When  the  code  of  1848  became  a  law,  and  when  the  code  of  1849  by  relation 
back  went  into  effect,  there  existed  in  this  State  two  systems  of  pleading,  more  alike, 
probably,  in  their  main  features  and  leading  principles  than  was  generally  supposed, 
but  stiJl  two  separate  and  distinct  systems ;  and  the  practitioner  was  met  on  tne  very 
threshold  by  the  difficulty  as  to  wmch  of  the  conflicting  parts  of  these  systems  was 
to  be  rejected,  and  which  retained,  or  whether  both  systems  were  to  be  retained,  or 
how  the^  were  to  be  amalgamated.  The  subject  was  very  ably  reviewed  by  Sel- 
den,  J.,  m  Knowlet  v.  Gee,  3  Code  Rep.,  31  (decided  while  the  code  of  1849  was  in 
operation)  j  in  which  case  the  learned  judge  commented  on  the  point  as  follows :— > 
The  question  presented  is,  how  far  the  legislature  by  its  recent  reforms  of  the  prac- 
tice and  pleading  in  courts  of  this  State,  intended  to  abrogate  the  rales  heretofore 
applied  to  pleadings  in  the  courts  of  common  law,  and  to  substitute  those  which  pre- 
vailed in  the  court  of  chancery. 

No  more  important  question  than  this,  in  my  judgment,  can  arise  under  our  new 
system  of  legal  proceedings,  and  none  tne  settlement  of  which  will  have  a  more 
material  influence  upon  the  convenient  administration  of  justice  in  this  State,  while 
the  present  system  continues. 

It  cannot  be  denied  that  the  legislature,  by  adopting  the /ormt  of  pleading  here- 
tofore in  use  in  the  courts  of  chancery,  have  given  unequivocal  evidence  of  a  prefer- 
ence for  those  forms  over  those  of  the  common  law. 

On  the  other  hand,  the  abolition  of  the  only  court  in  which  those  forms  were 
used,  the  transfer  of  its  jurisdiction  to  the  courts  of  common  law,  and  the  retainiiig 
of  the  forms  and  modes  of  trial  peculiar  to  the  latter,  forbid  the  conclusion,  that  it 
was  intended  to  subvert  the  entire  system  of  rales  which  prevailed  in  the  common 
law  courts,  and  to  substitute  those  of  the  obnoxious  court  of  chancery. 
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In  continmng  two  systems  of  jarispindence,  therefore,  administered  under  dif- 
ferent fbrmiL  by  different  tribunals,  and  resolving  them  into  one,  it  became  indis- 
pensable to  borrow  something  from  each ;  and  the  object  of  the  legislature  seems  to 
nave  been^  to  select  from  both  that  which  was  most  valuable — rejecting  in  eadi 
those  Dortions  which  experience  had  proved  to  be  productive  of  inconvenience.  It 
18  the  duty  of  courts  to  aid  in  accomplishing  this  design,  and  in  doing  so  they  must 
necessarily  look  to  the  evils  which  existed,  as  well  as  to  the  means  resorted  to  for  their 
removal.  The  adoption  of  the  forms  of  chancery  pleadings,  though  not  the  neces- 
sary, was  the  natural  consequence  of  adopting  that  principle  in  chancery  jurispru- 
dence which  recognized  only  one  form  of  action  for  all  cases. 

Many  of  the  technical  rules  of  the  common  law  ajgtem  of  pleading  may  well 
have  been  considered  as  originating  in,  and  connected  with  those  distinctions  between 
the  different  forms  of  action  which  were  peculiar  to  that  law.  There  are,  however, 
some  of  those  rules  which  are  so  well  adapted  to  accomplish  the  end  of  all  pleading, 
that  I  should  find  it  difficult  to  persuade  myself  that  the  legislature  could  nave  in- 
tended to  abrogate  them. 

The  object  of  judicial  proceedings  is  to  ascertain  and  decide  the  point  in  dispute  ; 
and  it  is  essential  to  the  termination  of  every  legal  contest,  that  it  be  evolved  and 
distinctly^  presented  for  decision.  This  indispensable  end  of  judicial  pleading  was 
attained  in  different  modes  by  the  civil  and  common  law*  The  rules  of  the  latter 
were  designed  to  develop  and  present  the  precise  point  in  dispute,  upon  the  record 
itself,  without  requiring  any  action  on  the  part  of  the  court  for  that  purpose.  Hence 
the  parties  were  required  to  plead  until  their  respective  allegations  terminated  in  a 
single  material  issue,  either  of  law  or  of  fact — ^the  decision  of  which  would  dispose  of 
the  case.  The  result  of  this  process  was  perfectly  simple ;  but  the  system  of  rules 
by  which  it  was  attained,  was  necessarily  artificial  and  complex.  If  always  slcil]- 
raliy  applied,  they  would  be  sure  to  produce  the  end  desired,  but  it  would  sometimes 
happen,  through  ignorance  or  mistake,  an  issue  would  be  formed,  or  a  point  pre- 
sented, not  involving  the  real  merits  of  the  controversy,  and  a  decision  be  thus  pro- 
doced  contrary  to  the  real  justice  and  equity  of  the  case.  This  was  the  sole  vice  of 
the  system,  but  it  was  sufficient  to  create  strong  feeling  against  what  is  termed, 
special  pleading. 

Two  remedies  were  applied.  One  was,  a  liberal  allowance  of  amendments  and 
lejAeaders ;  the  other,  general  pleadings,  under  which  parties  were  allowed  the 
widest  scope,  in  the  proof  of  facts  not  appearing  upon  the  record.  The  latter  expe- 
dient has  had  many  advocates ;  but  the  evils  to  which  it  tended  were  so  obvious,  tnat 
it  is  now  generally  condemned,  and  is  repudiated  by  the  code. 

By  the  dvil  law  the  parties  were  not  required  to  plead  to  issue,  but  were  per- 
mitted to  spread  all  the  tacts  in  detail  constituting  their  cause  of  action  or  defense, 
atlarj^  upon  the  record;  questions  of  law  were  not  necess9rily  separated  from 
questions  of  fact,  but  the  whole  case  was  presented  in  gross  to  the  court  for  its  deter- 
mination. 

This  system,  of  course,  avoided  the  evil  which  attended  that  of  the  common  law, 
of  sometimes  causing  the  case  to  turn  upon  some  false,  immaterial,  or  technical  issue; 
but  it  had  other  defects  peculiar  to  itself.  It  threw  upon  the  courts  the  labor  of 
methodizing  the  complex  allegations  of  the  parties,  and  developing  the  real  points  in 
dispute. 

There  was  an  additional  reason,  too,  why  this  system  was  not  adopted  in  the 
common  law  courts  of  England.  The  determination  of  questions  of  law  and  of  fiiet 
belonnng  to  different  tribunals,  it  was,  of  course,  extremely  convenient,  if  not  indis- 
pensable, that  thev  should  be  separated  upon  the  record  before  the  case  was  present- 
ed for  trial.    Besides,  as  little  time  could  be  afforded  at  nisi  prius,  to  evolve  from  a 


way  concerned  in  the  disposition 

On  the  other  hand,  when  the  court  of  chancery  took  its  rise,  and  began  to  take 
cognizance  of  judicial  contests,  the  mode  of  trial  by  jury  not  appertaining  to  that 
court,  the  inconveniences  resulting  from  mingling  questions  of  law  and  fact,  to  be 
referred  to  different  tribunals,  was  not  felt  by  it  As  the  chancellor  could  take  all 
the  time  requisite  for  the  fullest  examination,  and  as  he  assumed  originally  to  eschew 
the  strict  and  technical  rules  of  the  common  law,  and  to  proceed  upon  the  broad 

3[uities  of  the  case,  he  naturally  encourajged  the  presentment  of  the  fiicts  at  large, 
enoe  the  adoption  of  the  forms  of  the  civil  law.    Now,  no  one  will  dispute  that  to 
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dwmemahn  tha  neoid  of  all  extmieoiH  mattan,  audi  of  arary  thing  inaloTaaft  and 
immaterial,  and  that  praaent  to  the  iodieial  mind  the  naked  point  to  be  panad  nppa, 
ia  a  hichly  deeifable  oojaet ;  nor  will  it  be  denied  by  any  one  really  acquainted  widi 
the  subject  that  the  ayatam  of  coaunon  kw  pffiading  waa mSbaaiMy  adi^ted  toae- 
eomplish  tlaat  end. 

But,  while  it  ia  eonoeded  that  common  law  pleadinc,  aa  a  lyitem,  is  eopplantad, 
it  is  unnecessaiT  to  admit  that  every  vestige  <h  its  viuuable  rales  has  been  swept 
away.  It  has  oeen  my  object  in  this  brief  and  impeilect  sketch  of  the  distinguishang 
characteristics  of  the  two  systems,  so  to  exhibit  the  value  of  aome  of  those  ralea,  as 
to  show  that  wisdom  requires  them  to  be  retained,  and  the  legislatuie  nKist  so  bkye 
intended,  so  lar  as  could  oe  done  consistently  witn  the  main  object  in  view :  to  wit. 
That  of  so  simplifying  the  mode  of  pleadine,  that  it  could  not  be  jMrveited  by  cnicaneiy 
and  cunnine  to  purposes  of  injustice.  The  code  itself  bears  evidence  ef  a  due  appi^ 
dation  by  the  legislature  of  the  importance  of  certainty  and  preeiaion  in  the  atat^ 
ment  of  a  char^  or  a  defenset.  as  well  as  (^  a  separation  of  various  defenses,  so  that 
each  shall  be  singly  presented  (See  sections  150  and  160) ,  adopting  in  these  impecta 
the  principles  of  the  common  Uw,  and  enforcing  them  in  a  sonomary  manner  by 
naotion,  instead  of  the  mora  dilatory  and  expensive  proceeding  by  demurrer. 

Upon  what,  then,  rests  the  position  that  it  was  the  intention  of  the  lagialataie, 
in  its  recent  reforms,  to  substitute  entire  chancery  i^eadings  for  that  of  the  oon- 
mon  law  ? 

The  code  has  nowhaie  so  said ;  it  is  a  mere  inference  fiom  the  adoption,  in  aob- 
atance,  of  the  forms,  or  rather  namtt  of  the  pleadiua  in  the  court  <^  chancery.  This 
circumstance,  however,^  is  more  than  counterbalanced  by  the  destruction  of  the 
court  itself,  together  with  the  transfer  of  its  jurisdiction;  and  by  the  considention 
that  tbe  com^ex  iasuea  presented  by  chancery  pleadings,  are  incompatible  wi^ 
trials  by  jury. 

In  a  subsequent  caaa,  Boekuter  City  Bamk  v.  Swyibau  5  Pr.  R.,  216,  the  saaae 
jud^e  (Selden)  again  reviewed  the  previous  systems  ctf  pleading,  and  the  extent  of 
their  modification  by  the  code  of  1849,  which  reaultsd  in  nis  concluding  that  the  ci- 
vil (i.  c,  the  equity)  and  common  law  svstems  of  pleading  were  adapted  each  to  its 
own  peculiar  mode  of  trial,  and  that  so  long  as  the  jurisdiction  at  law  and  in  equity 
are  kept  distinct,  so  long  must  different  rules  be  applied  to  pleadings  at  law  anci  m 
equity.  The  code  does  not  attempt  to  aboliah  the  distinction  b^ween  law  and 
equity,  even  if  it  had  the  power  to  do  so.  The  statement,  therefore,  of  the  focts  in 
a  complaint  should  be  in  conformity  to  the  nature  of  the  action.  If  the  eate  and  At 
rdirf  tought  be  cf  an  tquUaiU  nahurti  thin  tht  ndm  ff  chanurff  pkadimg  an 
to  be  applied  to  it ;  athtrvnm^  thoee  af  the  common  law, 

A  similar  opinion  was  expressed  in  Hill  v.  McCarthy^  3  Code  Rap^  49.  Flaifd 
V.  Dearborn,  2  Code  Rep.,  17.  In  the  one  case.  Mason.  J.,  savs,  "  There  was  still 
leoognized  a  distinction  between  actions  of  a  local  and  equitaUe  nature,  for  aoma 
purposes."  And  in  the  other,  Edmonds,  J»  saic^  ^  You  are  seeking  to  apply  a  rule  of 
equity  pleading  to  a  strictly  law  action."  Of  the  same  opinion  seems  "to  have  been 
Huul,  J .  See  Carpenter  v.  WeMtj  5  Pr.  R.,  53.  And  Welles,  J.,  in  BnrgH  v.  .Blis- 
ses, i6.,  192.  Opposed  to  these  is  the  opinion  of  Sill,  J.,  in  Mdligan  v.  Cory,  3 
Code  Rep.,  250.  And  Harris,  J.  in  WilHami  v.  Hajfee,  1  Code  Repi  N.  S.,  146; 
5Pr.  R.,  473.  In  Ifi^on  v.  Cary,  Sill,  J.,  says:  The  plaintiff  has  in  this  cms 
adopted  the  mode  of  pleading  which  was  used  in  the  court  of  chancery.  The  fiMt 
which,  if  established,  entitles  him  to  reUef^  is  the  fraudulent  intent  of  toe  defendant 
To  this  fact  the  plaintiff  could  not  swear  positively,  and  he  has  therefore  stated  dt' 
aunostances  and  evidence  in  detail  which,  he  daima,  provee  prima faeit  the  main 
chanres  in  the  case. 

The  question  first  preeented  is,  whether  this  mode  of  pleading  is  now  admissible. 
The  code  directs  that  the  complaint  ahall  contain  "  a  statement  of  the  foots  consti- 
tutins  the  cause  ^f  action." 

This  provision  has,  I  believe,  been  uniformly  construed  to  exclude  a  detailed  atats- 
ment  of  the  evidence,  and  to  confine  the  pleader  to  a  statement  of  the  foots  only 
upon  which  his  right  to  relief  depends. 

It  is  said,  however,  that  such  decisions  were  made  in  common  law  actiooa,  and 
that  the  method  of  pleading  pursued  in  this  case  is  still  allowable,  where  equitable 
relief  is  demanded. 

I  am  satisfied  that  there  are  actions  of  legal  and  e^uitaUe  oon^piizance,  between 
which,  as  heratoforei  the  constitution  and  laws  reoogniza  a  distinction.    But  one  oni- 
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flTstem  of  pleading  and  practiee  is  made  applioable  to  both  ciasaet,  whieb  are 
iciuded  in  the  common  denomination  of  ^  civil  aetions,''  (a.  09.)     The  code 


KHTn  a  system 

now  in( 

abolishes  all  fonns  of  pleading  Enconststent  with  its  provisions,  and  dedaTes  that 

the  soAdencj  of  pleading  shall  hereafter  be  detennined  by  the  rule  whiek  k 


One  of  the  evils  chaif^  to  the  fonner  judicial  system  of  this  State  was,  the 
•lle^ed  inability  to  determme  in  what  fonmi  to  apply  for  redress.  It  was  said  that 
paities  frequently  applied  to  ooorts  of  law  for  relief,  when,  as  they  afterwards  found, 
their  cases  appertained  to  a  court  of  equity,  and  vice  veru.  It  was  even  claimed 
that  some  were  denied  a  hearing  altogether ;  the  courts  of  law  and  equity  declining 
jurisdiction,  each  aliens  that  it  appertained  to  the  other.  Whether  mistakes  of 
this  kind  were  unavoidafie,  or  were  fivquent  enough  to  ftimish  any  just  ground  of 
objection  to  the  system  which  has  been  recently  superseded,  it  is  not  important  to  in- 
qmre.  Such  a  difficulty  was  claimed  to  exist  and  alleged  to  be  a  serious  mischief 
and  a  remedy  for  it  was  songht  by  the  successive  action  of  the  conatitalional  c(»iveB- 
tion  and  of  tne  legislature. 

With  this  view  the  constitution  conferred  jurisdiction  ^  in  law  and  equity"  on  one 
tribunal.  But  this  did  not  fully  obviate  the  difficulty.  It  promised  to  secure  ulti- 
mately a  hearing,  on  one  side  of  the  court  or  the  other ;  but  the  pleadings  and  prac- 
tice at  law  being  still  diilerent  fitym  those  in  equity,  the  same  necessity  continued  for 
determining  beforehand  to  which  side  jurisdiction  belonged.  The  commissioners  on 
piacticeVere  therefore  instructed  to  report  a  system  abdishing  these  forms,  and  pro- 
viding **for  a  uniform  course  of  proceeding  in  all  cases,  whether  of  legal  or  equitable 
cognizance,"  (Laws  of  1847,  p.  97.)  The  code  followed  these  instructions  in  the 
69th  section. 

To  allow  a  mode  of  pleading  in  suits  of  equitable  cognizance  different  from  thai 
required  in  suits  of  law.  would  frustrate  the  obvious  design  oi  this  legislation.  It 
would  be  in  conffict  witn  its  plain  provisions,  and  perpetuate,  at  least  in  part,  the  very 
mischief  at  which  it  was  specially  aimed. 

The  intention  of  the  legislature  manifestly  veas,  to  permit  a  party  to  state  the 
fiicts  of  his  case  in  his  complaint,  as  they  may  exist,  without  imposing  upon  him. 
the  responsibility  of  determining  in  advance,  whether  relief  should  be  administeTed 
to  him  according  to  the  rules  of  leeal  or  equitable  jurisprudence.  The  court  pro- 
nounce such  judgment  as  the  ftcts  which  are  stated  and  proved,  require,  whether  it 
be  legal  or  equitable.  If  the  different  modes  of  pleading  remain,  as  is  contended, 
it  is  now  as  important  as  ever  to  determine  beforehand  to  which  class  the  action  be^ 
longs,  and  a  mistake  on  this  point  must  produce  the  same  mischief  which  the  fiam- 
ers  of  the  constitution,  and  the  legislature,  have  tried  to  prevent. 

Except  to  obtain  a  ducovery,  no  necessity  ever  existed  for  detailing  the  evidence, 
even  in  a  bill  in  chancery.  It  was  useful  only  to  enable  a  complainant  to  examine 
his  adversary  as  a  witness.  When  this  was  not  reouired  it  was  only  necessary,  as 
now,  to  state  the  hats.  A  detail  of  the  evidence  did  not  aid  the  prosecution,  nor 
did  its  omission  limit  the  scope  of  the  testimony  or  affect  the  remedy. 

The  examination  of  a  defendant  by  bill  of  discovery,  is  now  done  away,  and  wi^ 
it  all  occasion  for  resorting  to  the  peculiar  mode  of  pleading  to  which  it  gave  rise. 
The  granting  of  judicial  relief  must  always  be  preceded  by  an  ascertainment  of  the 
facts  upon  which  the  rig^t  to  it  depends.  It  is  the  office  of  pleadings,  to  present 
facts,  as  they  are  claimed  by  the  parties  respectivel]^  to  exist,  and  I  have  not  been 
able  to  conceive  why  the  facts  should  be  accompanied  by  a  statement  of  the  evi- 
dence, where  equitaole  relief  is  demanded*  and  such  statement  be  omitted  when  the 
application  is  for  a  judgment  at  law.  There  seems  to  be  no  authority  in  law  or  rea* 
Son  for  continuing  in  tms  state  a  distinction  between  the  pleadings  in  actions  at  law 
and  those  in  suits  in  equity. 

In  WiUiam»  v.  Hayes,  1  Code  Rep.,  N.  8.,  148;  5  Pr.  R.,  473,  Harris,  J.,  says, 
**  with  great  deference  I  am  oonstrainMl  to  dissent  from  the  conclusion  in  Rentier 
City  Btmk  v.  Suydam^  supra.  It  was  not  the  intention  of  the  legislature,  in  adopt- 
ing the  code,  to  continue  the  distinction  between  common  law  and  equity  pleadings. 
On  the  contrary,  it  was  intended  tiiat  there  should  be  but  one  system  of  pleadings. 
It  was  not  intended  that  the  rules  of  common  law  pleading  should  b^  applicable  to 
one  class  of  cases,  and  those  of  chancery  pleadines  to  another.  On  the  contrary, 
it  was  intended  that  neither  the  rales  of  common  law  pleading,  nor  those  of  equi^ 
pleading,  should  be  exclusively  applicable  to  any  case  of  pleading  under  the  code. 
In  every  case,  the  criterion,  by  wnich  to  judge  of  the  sufficiency  or  insufficiency  of 
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the  pleading  is  to  be  the  same.  Whether  the  case  is  one  of  an  eqoitable  nature  or 
of  coinmoo  law  jurisdiction,  so  tar  as  the  pleading  states  facts  essential  to  the  cause 
of  action,  or  the  defense,  oc  to  avoid  the  matter  of  defense,  so  far  it.  is  unobjection* 
able:  whatever  else  it  contains,  is  redundant  or  irrelevant,  and  may  properly  be 
stricken  out.  If  I  am  right  in  this  view  of  the  question,  it  follows  that  matters  of 
evidence,  or  as  it  is  exprmsed  by  Justice  Selden,  the  &cts  and  circumstances  which 
^  to  establish  the  essential  facts  in  the  case,  ought  not  to  be  inserted  in  the  plead- 
ings. The  very  language  in  which  the  code  has  prescribed  what  the  several  plead- 
ings which  it  allows  shall  contain,  seems  to  exclude  from  such  pleadings  all  mere 
matters  of  evidence.  My  own  experience^  and  I  think  that  of  every  other  jud^,  as 
well  as  that  of  the  bar,  hiss  proved  that  it  is  wise,  if  not  absolutely  necessary,  if  we 
would  give  practical  efficiency  to  this  novel  system,  to  confine  the  pleadings  to  their 
legitimate  office ;  and  whenever  the  opportunity  is  presented,  to  disencumber  them 
of  the  unnecessary  matter,  with  which  they  are  now  so  frequently  crowded.  By  this 
means  alone,  I  am  fully  persuaded,  can  the  system  of  pleading  be  rendered  useful 
or  even  tolerable,  and  the  end  for  which  it  was  adopted,  that  of  simpliiying  and 
abridging  pleadings,  be  attained. 

Again,  in  Woodm  v.  Waffle,  1  Code  Rep.,  N.  S.,  392,  6  Pr.  R.,  14*%  Selden,  J., 

**  1.  Has  the  code  blended  common  law  and  chancery  pleadings  and  molded 
them  into  one  system,  so  that  now  the  same  rules  apply  to  all  actions ;  or  are  difier- 
ent  rules  to  be  applied  according  to  the  nature  of  the  action,  whether  equitable  or 
legal? 

^  2.  If  any  of  the  rules  of  chancery  pleading  in  respect  to  the  statement  of  facts 
are  to  be  retained  in  cases  of  seeking  equitable  reUef,  how  has  the  code  modified  those 
rules? 

'^  Upon  the  first  of  these  questions,  I  have  already  expressed  an  opinion  in  Rochet^ 
Ur  City  Bank  v.  Suyitofn(5  Pr.  R.,  216) ;  but  as  two  of  my  associates  have  come 
to  a  different  conclusion  upon  the  same  point,  I  feel  called  upon  to  review  my  rea- 
soning in  that  case. 

""  It  may  now  be  considered  as  settled,  that,  in  a  purely  legal  action,  the  common 
law  rule  which  confined  the  allegation  of  &cts  in  every  pleading  to  such  as  were 
essential  to  the  cause  of  action  or  defense,  and  which  it  put  in  issue,  would  be 
decisive  of  the  suit,  is  still  in  force :  and  that  whatever  is  inserted  beyond  these 
essential  facts  in  such  an  action  will  be  stricken  out  on  motion,  (Shaw  v.  Javnty  2 
Code  Rep.,  69 ;  KnowUt  v.  Gee,  3  id.  21 ;  MiUigan  v.  Cary,  3  i6.  250 ;  WtUioam 
y.  HayeM,  1  Code  Rep.,  N.  S.,  148.) 

^  In  the  two  last  of  these  cases  Sill  and  Harris,  JJ.,  respectively  held,  contrary  to 
the  opinion  expressed  by  Welles,  J.,  in  Skaw  v.  Jayne,  and  by  myself  in  RocknUr 
City  Bank  v.  Suydam^  that  the  nde  just  stated  applies  no  less  to  equitable  than  to 
legal  actions,  and  that  whatever  is  redundant  in  the  one  is  equally  so  in  the  other. 

"^  Each  of  these  justices  rests  his  decision  mainly  upon  the  ground  that  it  was  the 
intention  of  the  le|;islature  to  abolish  all  distinction  between  common  law  and  equity 
pleadings.    How  is  this  proved  ? 

^^The  constitution  establishes  a  distinction  between  law  and  equity.  The  code 
recognizes  this  distinction,  and  provides  a  different  mode  of  trial  for  legal  and  equi- 
table actions.  Can  the  two  jurisdictions  be  kept  distinct,  with  different  forms  of  trial 
and  different  modes  of  relief,  and  yet  the  same  rules  of  pleading  be  in  all  respects 
applied?"    He  then  ^;oes  on  to  conclude  that  they  cannot ;  and  proceeds  (p.  396) : 

(^  Our  second  inqmry  is  as  to  the  extent  to  which  the  code  has  modified  the  rules 
applicable  to  the  statement  of  facts  in  an  equity  pleading.  This  question  will  be 
considered  in  its  application  to  a  complaint,  as  the  answer  in  this  case  is  virtually  a 
cross  bill. 

^  From  what  has  been  said  here,  and  in  Roehnler  City  Batde  v.  Suydam^  it  must 
be  appuent  that  there  were  two  distinct  reasons  for  the  difference  which  formerly 
existed  in  the  manner  of  making  the  allegations  in  a  bill  in  chancery  and  a  declara- 
tion at  law.  Those  in  the  former  were  made  more  in  detail, — ^First,  to  put  the  court 
in  possession  of  all  the  facts  showing  both  the  plaintiff's  right  to  relief,  and  what  that 
relief  should  be  ]  and,  secondly,  to  obtain  through  the  admissions  of  the  defendant 
evidence  to  support  the  case. 

*^The  first  of  these  reasons  is  in  no  way  affected  by  the  code.  Equity  jurisdiction 
is  retained.  It  is  exercised  upon  the  same  principles  and  to  the  same  extent  as  here- 
tofore.   The  mode  of  trial  is  the  same.    The  relief  is  adapted  to  the  circumstancea 
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of  tlie  case.    Every  reuon,  therefore,  which  ever  existed  for  a  full  statement  of  the 
case  obtains  now.    But  in  regard  to  the  second  reason  the  code  has  made  a  chanee. 

""  By  section  369,  bills  of  discovery  are  abolished ;  but  the  section  goes  further, 
and  provides  that  no  examination  of  a  party  shall  be  had  on  behalf  of  the  adverse 
party,  except  in  the  manner  prescribed  in  that  chapter. 

**  This  last  clause  could  not  have  been  necessary  to  prevent  a  deviation  from  the 
provisions  of  the  subsequent  section ;  it  must  have  referred  to  some  previous  mode  of 
examining  a  party  on  oehalf  of  the  adverse  party.  It  would  seem  to  have  been 
aimed  directly  at  the  chancery  practice  of  examining  the  opposite  party  by  means  of 
the  pleadings. 

'*  It  was  natural  and  appropriate  for  the  legislature  to  pass  from  the  consideration 
of  the  examination  of  a  party  by  a  bill  of  discovery  in  aid  of  another  cause^  to  that 
of  a  similar  examination  in  the  iame  cause. 

"'  Besides,  the  term  used  is  appropriate,  and  covers  the  case.  A  bill  in  chancery 
was  described  and  treated  of  in  the  books  as  an  examination  of  the  defendant  as  well 
as  a  pleading. 

**  I  am  forced,  therefore,  to  the  conclusion  that  an  equity  pleading  can  no  longer 
be  ihade  use  of  for  the  purpoee  of  examining  the  opposite  party,  and  that  whatever 
is  introduced  with  that  view  alone  must  be  stricken  out.'' 

Welles,  J.,  in  Burget  v.  Bistel,  5  Pr.-R.,  194,  after  referring  to  the  evils  intended. 
to  be  remedied  by  the  code,  says :  The  plaintiff  may  now  set  forth  his  case  in 
his  complaint  in  ordinary  and  concise  language,  and  the  court  is  to  administer  the 
redress  to  which  by  his  allegations  and  proofs  he  shows  himself  entitled,  whether  by 
the  rules  of  the  common  law  or  the  principles  of  equity.  The  only  difference 
between  the  mode  of  stating  a  case  (or  defense)  in  an  action  (or  defense) 
formed  upon  legal  principles  and  one  resting  upon  the  rules  of  equity,  is,  that 
ffenerally  in  the  former  the  facts  to  be  stated  in  the  complaint  are  such  as,  by 
the  common  law  rules  of  pleading,  the  dedaration  was  required  to  contain ;  that 
is,  issuable  facts  essential  to  the  cause  of  action,  and  not  those  facts  and  circum- 
stances or  the  evidences  of  facts  which  merely  go  to  establish  such  issuable  facts ; 
while  in  the  latter  the  plaintiff  is  at  liberty  to  follow  the  rules  of  pleading 
formerly  pevaiiing  in  the  court  of  chancery.  The  learned  judge  then  went  on  to 
say  that  those  views  applied  only  to  cases  where  it  was  not  clear  whether  the  party's 
lemed^r  was  at  law  or  equity.  And  that  where  there  was  a  doubt  whether  or  not 
an  action  or  defense  was  of  an  equitable  nature,  the  court  should  give  the  party 
pleading  the  benefit  of  the  doubt^  and  not  strike  out  a  pleading  which  if  the  action 
or  defense  were  clearly  of  an  equitable  nature,  would  be  good ;  as  the  only  evil  con- 
sequence of  permitting  such  pleading  to  stand  was  the  encumbering  the  record  with 
minecessary  matter.  See  the  cases  previously  cited  in  this  note,  and  the  cases  of 
Shaw  v.  Jayney  2  Code  Rep.,  69 ;  4  Pr.  R.,  119.  At  this  time  it  seemed  well  settled 
that  in  actions  of  a  legal  nature,  a  pleading  which  stated  facts  as  distinguished  from 
the  mere  evidence  of  racts  (a  distinction  certainly  difficult,  practically  to  apply) ,  was 
sufficient  But  then  came  the  case  of  JDoUner  v.  Gibacln,  3  Code  Rep.,  153.  In 
that  case  the  complaint  in  its  material  part  was  as  follows. 

The  plaintifib  aver  that  in  <f  uly,  1845,  they  were  and  still  are  partners  in  busi- 
nesB,  and  as  such  they  sold  to  one  Adam  MaUkutd  for  and  on  behalf  of  the  defend- 
ant, thirty-two  barrels  of  stearine,  on  a  credit  of  fifteen  days,  for  the  price  of  $591  75. 
Piaintifft  on  iitformation  and  belief ,  aioer  that  the  $aid  Maitland^  m  making  said 
eomtractf  acted  with  the  knowledge  and  assent  of  said  defendant  and  at  his  agent. 
and  that  the  said  merchandise,  shortly  after  the  said  contract  of  sale,  was  deliverea 
to,  and  the  same  was  received  by  tne  defendant.  Piaintifis  aver  that  said  mer- 
chandise is  unpaid  for,  and  that  the  defendant  remains  indebted  unto  the  plaintifis  in 
the  sum  of  $591  75,  with  interest  from  first  of  Au^t,  1845,  for  which  sum  they 
demand  judgment  with  costs;"  and  on  a  motion  to  stnke  out  the  words  in  italics^  the 
oonrt,  Edmonds,  J.,  in  granting  the  motion,  said : 

*^  Among  the  many  questions  of  doubt  and  difficuly  which  have  arisen  under  the 
code,  those  have  been  very  numerous  alone,  which  flow  from  the  imperfect  and 
inartificial  use  of  the  language  in  which  it  is  expressed,  there  has  been  none  which 
has  given  rise  to  as  much  diversity  of  opinion  as  that  in  regard  to  pleading. 

The  code  begins  by  professing  to  abolish  ^  all  forms  of  pleading  heretofore  exist- 
ing." Sect  140.  The  first  question  that  occurs  is,  what  does  this  mean — ^*  abolish- 
ing the  forms  of  pleading  ?"  Not  surely  that  the  words  heretofore  used  in  any  given 
form  of  a  count  or  a  pl^  are  stricken  oat  of  the  English  ianguege  and  abolished — 
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for  thftt  was  Karcely  in  th«  power  of  the  leculatore-Hiot  tliat  the  oomhiiiatioD  of 
those  words  io  the  same  form  and  sentence  should  never  again  be  made  hy  any  ons^ 
for  that  was  scarcely  less  attainable— bat  simply,  as  &r  as  I  can  nnderstand  it,  that 
parties  to  a  suit  should  not  be  obliged  to  use  those  forms,  for  they  are  nowhere  prohi- 
oited  from  using  them — and  as  before  the  code,  no  party  was  oblwed  to  use  the  forma 
then  existidg,  it  would  seem  to  follow  that  the  abolitioii  of  the  foroos  in  reality 
amounted  to  nothing. 

The  code,  however,  did  not  carry  the  abolition  as  for  even  as  at  firat  blush  it 
seemed  to ;  for  it  abolished  the  forms  only  so  for  as  they  might  be  inconsistnnt  with 
that  act,  and  modified  them  as  prescribed  by  that  act. 

The  principles  of  pleading  are  left  untouched,  and  except  as  to  form»  nought  else 
ia  done  than  to  modify  also  the  rules  by  which  the  sufficiency  of  a  pleading  is  to  ba 
determined. 

In  all  questions,  then,  as  to  pleading,  we  must  bear  in  mind  that  the  principles  of 
I>leading  are  untouched,  and  th^  the  forms  are  affe^ed  only  where  they  ue  mcon* 
sistent  with  some  positive  enactment  of  the  code. 

One  principle  which  lay  at  the  foundation  of  our  system  of  pleading--and  the 
system  was  as  admirable  for  its  perfection,  ss  it  was  venerable  for  its  age— was,  that 
it  was  the  legal  effect  of  facts,  and  not  the  faeti  themselves  which  were  to  be  ploauled. 
The  pleader  did  not  set  out  all  tbs  circumstances  by  which  he  expected  to  establish 
his  claim— all  his  »ro6a^tee/aete,  as  they  have  not  inaptly  been  termed,  but  only  the 
kgal  amdutum  wnich  was  properly  dedncible  from  them. 

For  instance,  a  man  lent  his  horM  to  one  who  refused  to  return  him  on  demand. 
If  the  owner  sought  to  rscover  him  back  specifically  in  replevin,  he  would  plead 
merely,  that  the  borrower  wrongfully  detained  his  hMse.  u  he  sought  to  recover 
damages  in  trover,  he  woulc^  plead  that  he  loet  his  horse  and  the  borrower  had  found 
him,  and  had  appropriated  him  to  his  own  use ;  and  if  he  sought  to  recover  the  value 
of  his  horse  in  aasumfMit,  he  would  plead  that  he  had  sold  ara  delivered  him. 

So  in  an  action  against  an  indorser  of  a  promissory  note,  who  had  waived  protest, 
the  pleader  woud  not  set  out  the  waiver,  but  he  woiud  plead  a  protest ;  for  such  was 
the  fegU  efiect  of  the  waiver. 

So,  also,  on  a  sale  and  deliverr  of  goods,  even  where  there  was  no  express  promise 
to  pay  for  them,  a  premise  was  also  always  pleaded ;  for  that  was  the  v«y  fonndatieB 
of  the  action,  and  was  the  legal  effect  of  the  foct  of  a  sale,  and  the  sale  and  delivery 
were  pleadea  merely  as  the  consideration  of  the  promise. 

So^  too,  where  a  man  did  an  act  by  another  as  an  agent,  the  aet  was  alwaya 
pleadeid  as  the  act  of  the  prindpai  himself^  for  such  was  the  legal  effoet  of  what  was 
actoally  done. 

But  it  is  very  frequently  and  almost  cenerally  disregarded  hj  the  professioB. 
They  are  misled  by  their  fomiliarity  with  the  old  mode  of  pleading  in  equity,  and  by 
the  oath  which  the  party  is  required  to  make  to  his  pleading.  They  forget  that  eoe 
quality  of  equity  pleading  has  been  entirely  abrogated^  and  that  it  is  no  louger  to  be 
used  as  a  means  of  discovery.  When  it  was  so  used,  it  was  not  mereljr  a  mode  eif 
setting  out  a  claim,  but  was  a  means  of  obtaining  evidence  of  paiuoular  foets 
to  substantiate  that  clainti,  and  it  necessarily  dealt  in  probative  focts  as  well  as  in  the 
legal  effect  of  them.  Tbat  whole  thing,  liowever,  is  chanjjsed ;  and  pleading,  whidi 
is  the  statement  in  a  logical  and  legal  form  of  the  facts  which  constitute  the  cause  oC 
action  or  defense,  has  now  that  alone  as  its  object,  and  is  governed  by  the  rule, 
which  always  provailed  in  equity  as  well  as  in  law,  where  the  pleading  was  not  usea 
as  the  means  of  obtaining  evidence— namely,  that  the  le^il  effect  of  focts,  and  not 
the  facts  themselves,  should  be  pleaded.  The  grand  object  being  the  creation  of  a 
eertain  and  material  issue  upon  some  important  part  of  the  sidiieet-matter  of  dispntSy 
when  both  parties  join  iq;»n  somewhat,  that  they  refer  to  a  tnal  to  make  an  end  of 
the  suit 

The  whole  doctrine  is  happily  ezprsssed  by  Chittyy---'^  Although  nny  feet  may 
be  the  gist  of  a  party's  case,  and  the  statement  of  it  is  mdispensable,  it  is  still  a  most 
unportant  principle  ni  the  law  of  pleading,  that  on  alleging  the  feet,  it  is  unneeesseiy 
to  state  such  circumstances  as  merely  tend  to  prove  the  truth  of  it  The  drv  allegn- 
tion  of  the  feet,  without  detailing  a  variety  of  minute  circumstanoes  which  conati* 
tots  the  evidence  of  it,  will  suffice.'' 

The  rule  may  indeed  be  difficult  in  iti  application,  but  it  has  been  rightly  said, 
that  it  is  ^  so  elementary  in  iti  kind,  and  so  well  observed  in  prMtice.  as  not  to  have 
beoooM  fjesiuently  the  subject  of  illustration  by  dncidsd  cases."    I  Ck  PL,  22& 
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The  natim  of  tbe  o«th  which  under  the  eode  the  peity  it  required  to  make  in 
lecud  to  hie  pleedinc,  doee  not  a^ct  this  rule,  bat  the  oath  is  subordtiiate  to  it,  and 
neoeaaarily  qualified  £7  it. 

I  have  been  thus  particular  on  this  ■abject,  becauee  of  the  many  and  growin|^ 
evils  which  aprins  from  the  dieiegard  of  the  rule,  that  is  becoming  so  very  prevalent 
Pleadings  are  stnml  full  of  all  sorts  of  immaterial  averments,  leading  to  great  pro- 
lixity and  ex]>ense,  producing  many  issues  instead  of  a  single  one,  giving  rise  to 
issues  wholly  immaterial,  increasing  the  difficulties  of  trial,  and  often  causing  suits  to 
be  determined  upon  points  quite  foieign  to  the  real  matter  in  dispute ;  and  it  is  high 
time  the  evil  practice  was  enecked. 

The  case  belbie  me  is  an  apt  illustration  of  the  disiegerd  <rf'  the  rule  and  its  con* 


If  the  averment  that  Maitland  bought  the  goods  for  the  defendant  is  a  true  one, 
then  it  was  a  sale  directly  to  the  defeni&at,  and  ought  to  have  been  so  averred ;  for 
such  was  the  legal  eflect  of  the  several  &ctB  set  out  in  the  complaint  The  plaintifi 
have,  however,  chosen  to  set  out  several  circumstances  which  tend  to  establish  the 
fact  of  a  sale  to  the  defendant,  but  they  nowhere  aver  such  a  sale,  and  the  very 
foundation  of  their  action  is  wanting,  unlese  we  can  spell  out  one,  to  save  them  from 
being  defieated  on  their  own  showing.  But  this  is  not  all.  One  of  their  probative 
&ets  which  they  allege,  is  that  the  gmide  were  delivered  after  the  contract  of  sale  to 
the  defendant 

Suppose  the  defendant  should  choose  to  take  issue  on  that  averihent  alone,  and 
fa  down  to  trial  on  it,  and  have  a  veidict  in  his  favor.  He  would  be  entitled  to 
judgment  on  his  verdict,  at  the  same  time  the  plainti  A  have  a  good  daim  on  which 
they  oocht  to  recover,  sjid  for  which  they  would  recover  but  for  this  imperfect  mode 
of  pleading.  It  is  true  that  the  court  might  save  the  plaintifls  fh>m  the  utter  loss  of 
their  demuid  by  awarding  a  repleader,  and  giving  judgment  mm  obwtamte  ytrt  dkto; 
but  that  would  not  be  done  witnout  subjecting  him  to  the  costs  of  the  suif .  In  the 
mean  time  the  court  has  had  the  trouble  of  trying  an  entirely  immaterial  issue,  and 
of  nanting  relief  fiom  the  consequences  of  it  afterwards. 

I  cannot  imagine  why  the  pleader  has  departed  from  the  old  and  well  established 
Ibim  of  a  count  tor  goods  sold  and  deliveied.  There  is  nothing  in  the  code  that 
prevents  his  using  it,  and  I  apprehend  that  a  few  such  cases,  especially  if  his  adver- 
sely bad  been  mtming  enough  to  let  him  go  on  to  the  end,  would  induce  him  to  be 
of  opinion  with  Lord  Coke,  that  it  is  safer  to  follow  good  precsdent,  for  mhii  titmU 
WMNflMm  Sil  4m  jwyscfHNi. 

I  ^rsnt  the  motion  in  this  case,  though  the  oomidaint  will  not  be  g|ood  when  the 
objectionable  words  are  stricken  out  It  will,  however,  be  better  than  it  is  now ;  fbr 
aUhongh  it  mar  not  cootain  a  eaoM  of  action,  it  will  not  contain  a  violation  of  a 
somhI  rule  of  pleading.'' 

And  in  another  case  Hand,  J.,  with  the  eoncurrsnce  of  Paige  and  Willanl,  JJ., 
said:— **The  forms  of  pleaiting  before  in  use,Uthough  not  now  in  some  respecta 
*le^  forms,'  particularly  as  to  the  classification  of  actions,  but  the  manner  of 
statiag  the  claim  or  defense  as  required  by  the  code  with  this  exception,  and  that  of 
certain  formal  parts  still  remains,  and  in  other  rsspects  I  have  not  oeen  able  to  dis- 
cover that  any  great  change  has  been  made  in  the  substance  of  pleading.  The  pleader 
may  use  his  own  language :  but  the  necoesary  matter  must  be  there^  and  be  stated 
in  an  intelligible  and  issuaUe  form  capable  of  trial.  Facts  must  still  be  set  forth 
aoeofding  to  their  legal  eftct  and  operation,. and  not  the  mere  evidence  of  those 
facta,  nor  arguments,  nor  infinences,  nor  matter  of  law  only.  Nor  ahould  pleadincs 
be  hjrpotheticaL  Nor  in  the  alternative.  The  same  general  principles  governed  plead- 
in^i  in  equity.  Bofct  v.  Brown,  7  Barb.  8.  C.  R.,  80, 85.  All  that  I  mean  to  say 
now  is,  that  as  a  general  rule,  a  pleadmg  to  be  good  most  state  the  facts  constituting 
a  legal  cause  of  action  or  ground  of  defense,  and  these  should  be  set  forth  in  i^  phun« 
disecL  definite,  certain,  and  travermble  manner,  and  according  to  their  legal  efwct'' 
And  Hand,  J.,  in  Pettiiois  v.  Tmfhr,  1  Code  Rep.,  N.  8.,  175;  repeats,  ^'fiusts 
shoald  be  stated  aooontinc  to  their  legal  eflbct"  And  in  ihward  v.  T^mmfy  3 
Sand.,  8.  C.  R.,  695:  1  C^  Rep.,  N.  8.,  99,  Sandfind  J.,  the  Ch.  J.,  ana  Paine, 
J.,  eoncuning,  held  that  in  aetkms  etrtctlv  legal  (using  the  old  nomenclaturo),  the 
foets  constituting  the  cause  o[  action  may  be  stated  substantially  as  they  were  foras- 
erhr  in  the  declaration:  and  again  in  Slant  v.  JkPurOj  A  Sand.,  8.  C.  R.,  681, 
Oakley,  Ch.  J.,  and  Sandford,  Doer,  and  Mason,  J  J.,  heki  that  '^the  rale  of  plead- 
ing in  aetioQS  for  a  legal  niMdyia  the  saoM  as  fonmrty  in  this,  that  foets,  and  not 
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the  evidence  of  facts  must  be  pleaded."  In  Buddmgtan  r,  Davis^e  Pr.  R.,402, 
Harris,  J.  says, "  the  prindpUt  of  pleading,  whatever  the  system,  are  always  the 
same.  Its  oince  is  to  present  the  cause  of  action  on  one  side,  and  a  defense  on  the 
other.  This  is  not  less  true  under  our  present  syvtem  than  it  was  under  the 
former.  Names  are  changed,  useless  forms  and  technical  rules  are  abolished,  but  the 
principles  remain  unchangea."  In  Eno  v.  Woodworth,  1  Code  Rep.,  N.  S.,  263.,  in 
the  court  of  appeals,  Bronson  Ch.  J.,  in  delivering  the  opinion  of  the  court  said^ 
'*  it  is  questionable  whether  it  would  be  good  pleading  under  the  code,  to  follow  the 
old  form  and  say,  that  the  defendant  was  indeDted  to  the  plaintiff  in  a  certain  sum, 
for  so  much  money  had  and  received  by  the  defendant,  to  the  plaintiff's  use.  The 
more  proper  course  would  seem  to  be  that  which  the  plaintiff  has  adopted,  of  stating 
the  facts  which  show  that  the  defendant  has  received  money  which  oelongs  to  the 
plaintiff." 

The  next  case  and  the  last  decided,  ia  Dow»  v.  HotchkisM,  not  yet  reported ;  but 
we  have  been  favored  by  his  Honor,  Justice  Selden,  with  a  copy  of  the  opinion.  In 
this  case  the  complaint  was  drawn  in  the  precise  form  of  a  declaration  at  common 
law,  and  contained  four  counts  or  causes  of  action. 

1.  Indebitatus  assumpsit,  for  work,  and  labor,  and  materials. 

2.  Quantum  meruit,  for  work,  labor,  and  materials. 

3.  Indebitatus  assumpsit  for  goods  sold  and  delivered,  money  lent,  money  paid, 
and  money  bad  and  received. 

4.  Account  stated. 

The  defendant  moved  to  set  aside  the  entire  complaint,  or  to  strike  out  portions 
as  irrelevant  and  redundant 

In  delivering  his  opinion,  his  Honor,  Selden  J.,  comes  to  the  conclusion,  that  there 
is  no  material  difference  in  effect  between  the  wordlne;  of  the  code  of  1849,  and  the 
wording  of  it  1848,  or  as  it  is  now  worded,  and  that  the  140  section  enacts  nothing 
more  than  is  done  by  inference  in  other  parts  of  the  code.    He  continues. 

No  one  will  deny  that  the  law  as  it  has  heretofore  existed  is,  so  far  as  the  code  is 
concerned,  still  in  force,  except  as  it  has  been  changed  by  its  enactments,  either  ex- 
pressly or  by  necessary  implication. 

Since,  then,  the  code  does  not  attempt  to  prescribe  what  shall  be  necessary  to 
constitute  a  cause  of  action ;  it  follows  that  any  facts  which  would  have  sustained  an 
action  before  the  code,  will  do  so  now.  It  requires  neither  more  nor  less.  There  is 
in  this  respect  no  change  whatever. 

To  determine,  therefore,  whether  a  complaint  contains  sufficient  facts  or  not,  we 
have  to  look  at  the  rules  established  prior  to  the  code.  If  it  contains  all  that  was 
required  by  those  rules,  it  is  good ;  if  it  ^Is  short,  it  is  bad. 

The  only  change  in  this  respect  is  this :  At  common  law,  averments  were  some- 
times required  to  sustain  the  action  in  the  particular  form  in  which  it  was  brought, 
which  would  otherwise  have  been  unnecessary.  Assumpsit,  for  instance,  would  not 
lie  without  the  averment  of  an  undertaking  or  promise,  although  all  the  &ctB  neces- 
sary to  show  the  existence  of  a  debt  were  set  forth. 

The  code  has  changed  this^  so  that  now  a  complaint  is  good  if  it  contain  facts  suffi- 
cient to  have  sustained  an  action  before  in  any  form. 

But  it  is  claimed  that  while  the  facts  required  to  constitute  a  cause  of  action  are 
the  same  as  before,  there  is  a  change  in  respect  to  the  manner  in  which  these  iaqts 
are  to  be  stated.  This  change  is  supposed  to  be  wrought  by  subd.  2  of  sec  142, 
which  provides  that  the  complaint  shall  contain  ^'a  plain  and  concise  statement  of 
the  facts  constituting  a  cause  of  action,  without  unnecessary  repetition." 

How,  I  ask,  does  the  rule  here  prescribed  differ  from  tl^t  of  the  common  law  on 
the  same  subject  ? 

Facts  are  to  be  stated,  but  what  facts?  Are  they  pure  matters  of  fact,  unmixed 
with  any  element  of  law  ? 

No  declaration  or  complaint  was  ever  so  drawn.  If  a  plaintiff  states  his  title  to 
or  ownership  of  property,  in  the  usual  form,  is  this  the  statement  of  a  pure  fact? 
Clearly  not.  It  comes  much  nearer  being  the  statement  of  a  mere  matter  of  law: 
that  is,  of  a  legal  right  depending  upon  facts  not  stated. 

A^in,  the  common  averment  that  the  defendant  executed  or  entered  into  a  con- 
tract, is  liable  to  the  same  criticism ;  or  even,  that  he  signed,  sealed,  and  delivered 
it.  The  delivery  may  have  been  actual,  or  it  may  have  been  constructive  merely. 
What  amounts  to  a  delivery,  is  a  question  of  law. 

It  is  obvious,  therefore,  that  some  latitude  of  interpretation  is  to  be  give  to  the 
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term  facts,  when  used  in  a  role  of  pleading.  It  must  of  necessity  embrace  a  class  of 
mixed  facts  into  which  more  or  less  of  le^al  inference  is  admitted.  A  contrary  con- 
struction would  tend  to  intolerable  prolixity.  To  determine  precisely  how  great  an 
infusion  of  law  will  be  allowed  to  enter  into  the  composition  of  %.  pUadabU  fact,  pre- 
cedent and  analogy  are  our  only  ^des. 

Is  it  not  plain,  therefore,  that  if  we  would  have  any  light  by  which  to  direct  our 
eonrse,  we  must  adhere  to  established  rules,  and  must  conclude  that  the  word  facts, 
as  used  in  section  142  of  the  code,  means  precisely  what  the  term  has  a}wa3rs  meant 
when  applied  to  the  subject  of  leeal  pleadmg  ? 

Adopting  this  reasoning,  we  have  no  difficulty  in  coming  to  the  conclusion  that 
the  complaint  in  this  cause  contains  a  statement  of  all  the  lacts  necessary  to  consti- 
tute a  cause  of  action,  since  it  has  been  so  held  for  time  immemorial  under  a  rule 
substantially  the  same  as  that  prescribed  by  the  code. 

This  in  effect,  as  the  complaint  now  stands,  disposes  of  the  objjection  of  want  of 
definiteness  and  certainty,  which  rests  entirely  upon  the  assumption  that  it  is  not 
sufficient  to  aver  the  legal  fiBLct  of  an  indebtecmess,  but  that  the  circumstances  going 
to  establish  that  indebtedness  must  be  set  forth  in  detail. 

As  to  the  objection  for  redundancy,  it  seems  to  me  to  result  from  the  view  I  have 
taken,  that  a  portion  of  the  complaint  is  unnecessaij,  and  therefore  redundant.  The 
preliminary  portions  of  the  first  and  third  counts,  m  which  it  is  stated  that  the  de- 
fendants were  indebted  to  the  plaintiffs  for  work,  labor,  and  materials,  for  goods  sold, 
and  for  money,  &c.,  and  that  of  the  fourth  count,  in  which  it  is  stated,  that  upon  ac- 
counting with  the  plaintifis  concerning  divers  tutnt  of  money  due  and  owing j  the  de- 
fendants were  found  in  airear  and  indebted,  contain  all  that  was  necessary  at  com- 
mon law  to  sustain  an  action  of  debt,  merely  adding  the  oniinary  conclusion  in  that 
action. 

The  additional  averment  that  in  consideration  of  that  indebtedness,  the  defendants 
promised,  &c.,  was  never  necessary,  except  to  convert  the  action  into  an  action  of 
assumpsit,  instead  of  an  action  of  debt  The  allegation  was  a  pore  fiction,  a  mere 
implication  of  law,  not  necessary  to  be  proved. 

Since,  then,  all  distinction  between  actions  of  assumpsit  and  debt  is  now  abol- 
ished, what  necessity  can  there  be  for  inserting  this  averment  ?  I  can  see  none 
whatever. 

His  honor,  then,  arrives  at  the  conclusion  that  the  old  common  count  in  debt, 
and  not  indebitatus  assumpsit,  is  the  proper  form  of  complaint  under  the  code,  in  an 
action  upon  an  account ;  and  he  ordered  to  be  struck  out  from  the  1st,  3d,  and  4tb 
coonts,  tne  allegations  of  an  implied  promise,  and  all  the  second  count. 

The  opinion  at  length  will  be  shortly  published  in  the  Code  Reports,  and  will  re- 
pay a  perusal. 

In  conclusion  of  this  note,  and  as  a  set  off  to  the  opinion  of  Justice  Selden,  we 
dte  from  Law  Reform  Tracts,  No.  1,  p.  18 : 

**  The  best  answer  we  have  seen  to  the  reasoning  of  DoUner  t.  Gibaon^  is  that 
|!ven  last  March,  by  Mr.  Justice  Roosevelt ;  whose  dear  and  conclusive  opinion,  io 
Jlimfitii^  v.  WKitbeck^  we  give  at  len^h : 

** '  TbiB  motion,'  he  says,  *  which  is  an  application  to  compel  the  defendants  to 
strike  out  certain  portions  oi  their  answers,  as  irrelevant  and  redundant^  involves  the 
question  whether  the  new  code  of  procedure,  by  a  benign  and  liberal  mterpretation 
of  its  provisions,  is  to  be  fiurly  carried  into  effect,  or,  by  a  technical,  forced,  and  un- 
natural system  of  construction,  to  be,  without  the  intervention  of  the  legislature,  ju- 
dkmlly  repealed. 

**  ^  In  the  fint  place,  what,  in  the  142d  section,  or  in  common  acceptation,  is  un- 
devstood  by  the  term/acts? 

*^  *  It  certainly  excludes  all  the  ancient  fictions,  in  which  the  black-lettered  law 
and  the  black-lettered  lawyers  at  one  time  so  much  delighted.  Fact  is  the  opposite 
of  fuction.  Requiring  the  one  is  rejecting  the  other.  Besides,  the  statements  of 
tSiese/ocTs  or  matten  were  to  be  sworn  to;  a  condition  onl^  to  be  complied  with  on 
the  supposition  of  truth.  •  The  people  generally,  and  especially  those  who  had  been 
in  the  habit  of  serving  on  juries,  and,  I  may  and,  a  large  portion  of  the  profession 
Haelil  had  become  disgusted  with  the  old  system  of  le^  mlsehoods ;  and  the  code, 
in  the  particular  in  question,  was  but  the  expic«ion  of  an  almost  univeml  public 
sentiment  Not  satisfied  with  directing  the  written  nleadings  of  the  parties  to  be 
plain  and  eondse^— in  other  words,  stripping  them  of  toeir  pmUzity  and  obsenrity,— 
it  enacted  that  they  should  he  true. 
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"  *  Of  what  avail,  however,  is  this  provision,  if  parties  are  to  he  allowed,  and  not 
only  allowed  but  required,  while  discsirdiog  open,  admitted  fictions,  to  deal  in  the  fai 
more  dangerous  practice  of  making  oath  to  legal  conclusions  ? 

^ '  Take  the  present  case  as  an  illustration.  The  plaintifis  in  their  complaint 
allege^  and  swear  to  the  allegation,  that  they  are  the  owners  of  a  quantity  of  mer- 
chandise, describing  the  articles  particularly,  of  the  value  of  $640  96 ;  that  the  de- 
fendants illegally  and  unjustly  detain  this  property  from  and  refuse  to  restore  it  to 
the  plaintiffs ;  and  that  the  plaintiffs  therefore  demand  judgment  of  delivery  and 
damages  and  costs.  This  complaint,  all  will  admit,  is  a  model  of  clearness  and 
brevity ;  but  is  it  true  ?  The  defendants  allege  that  it  is  not ;  and  that,  on  the  con- 
trary, these  very  goods,  some  time  before,  were  sold  and  delivered  by  the  plainti£b 
themselves  to  the  defendant  McLachlan,  and  that,  after  disposing  of  a  portion  of 
them,  the  rcfsidue  were  legally  and  fairly  taken  in  execution  by  the  sherifi^  the  other 
defendant,  in  virtue  of  sundry  dona /!^e  judgments  which  had  Men  recovered  against 
McLachlan,  and  which  are  set  fortn  in  the  answers. 

^  *•  Thence  it  would  seem,  and  so  I  believe  it  was  conceded  on  the  argument,  that 
the  plaintiffs,  in  swearing  to  their  ownership  of  these  goods,  and  to  the  alleged  wrong- 
ful detention  by  the  defendants,  were  merely  deialing  in  conclusions  of  law ;  and 
should  a  jury  find  their  statements  untrue,  would  probably  shelter  themselves  behind 
the  advice  of  counsel. 

**•  *•  On  the  trial,  an  attempt  will  no  doubt  be  made  to  show  that,  although  it  be 
true  that  the  goods  were  sold  and  delivered,  yet  the  plaintiffs  were  deceived  by  false 
and  fraudulent  representations,  constituting,  as  they  will  insist,  a  sufficient  ground  in 
law  to  annul  the  sale  and  reinstate  them  in  their  original  ownership.  These  repre- 
sentations, and  the  character  of  them  and  their  effect,  it  is  obvious,  must  form  the 
real  issue  between  the  parties :  and  yet,  in  a  document  professing,  or  rather  required 
by  law,  to  contain  a  statement  of  the  facts  constituting  the  alleged  cause  of  action, 
no  allusion  is  made  to  them ;  and  what  is,  if  possible,  more  extraordinary,  its  authors 
call  upon  the  court,  in  interpreting  the  law,  to  compel  their  adversaries  to  strike 
from  their  answers  all  those  statements,  of  even  undisputed  facts,  which  furnish  ns 
with  the  only  clue  to  the  probable  point  in  controversy. 

**  *•  If  there  be  any  one  thing  in  tne  code  meriting  commendation,  any  one  feature 
which  deserves  to  be  called  an  improvement  upon  the  old  common  law  forms,  it  is 
the  fair,  frank,  clear,  intelligible,  and  truthful  character  of  the  written  pleadings, 
which  it  prescribes  for  the  statement  and  determination  of  judicial  controversies. 
And  were  the  bar  and  the  bench  harmoniously  to  cooperate,  there  would  be  no  se- 
rious difficulty,  I  think,  in  carrying  out  satis&ctorily  this  branch  of  the  reform. 

""  *■  Let  it  be  understood  that  facts  are  to  be  stated,  and  nothing  but  facts — ^not 
mere  evidence  on  the  one  hand,  nor  fictions,  nor  what  in  effect  are  much  the  same, 
le^  conclusions,  on  the  other — ^and  a  ^stem  of  pleading  will  soon  be  matured,  that 
will  have  extracted  all  that  was  good  in  both  the  common  law  and  chancery  rules, 
while  rejecting  aU  that  was  bad  in  either. 

^  *  I  conclude,  then,  that  the  plaintiffs,  instead  of  striking;  out  the  matters  of  fact 
set  up  by  the  defendants,  should  themselves  have  fully  stated  the  whole  case  in  their 
complaint ;  and  that  not  having  done  so,  they  must  now  bring  forward  the  alleged 
fraudulent  representations,  if  such  be  in  trutn  the  foundation  of  their  claim,  in  the 
form  of  a  reply  to  the  new  matter  stated  in  the  defendants'  answers.  Motion  de- 
nied.' » 

§  141.  [119.]  Complaint — The  first  pleading  on  the  part  of 
the  plaintiff,  is  the  complaint. 

§  142.  [120.]  (Amended  1851.)  Complaint^  what  to  contain. 
— ^The  complaint  shall  contain : 

1.  The  title  of  the  cause,  specifying  the  name  of  the  court  iu 
which  the  action  is  brought,  the  name  of  the  county  in  which 
the  plaintiff  desires  the  trial  to  be  had,  and  the  names  of  the 
parties  to  the  action,  plaintiff  and  defendant. 

2.  A  plam  a/nd  conoiae  statement  of  the  facte  constituting  a 
cauee  of  action^  withoiU  unnecessary  re^etUion. 
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3.  A  demand  of  the  relief  to  which  the  plaintiff  supposes 
himself  entitled.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  stated. 

NoU  t»  aubd.  1. 

Where  objection  was  taken  to  the  entitling  of  the  complaint,  because  the 
names  of  all  the  parties  were  not  fnlly  stated  in  the  caption,— the  title  being  '^  Emily 
HiU,  &c.,  agt.  Christian  L.  Thacter,"  instead  of  ''Emily  Hill  by  Daniel  Hill,  her 
l^idian,  against  Christian  L.  Thacter," — but  it  appeared  that  the  names  were  given 
jn  the  body  of  the  complaint  correctly ;  held,  that  the  names  appearing  in  the  body 
of  the  complaint  in  a  manner  to  be  understood  **  by  a  person  of  common  understand- 
ing," the  requirements  of  the  code  were  satisfied.  Hill  y.  Thactery  2  Code  Rep.,  3, 
3  Pr.  R.,  407. 

It  has  been  said  that  where  the  action  is  in  a  coort  of  local  jurisdiction,  as  in  the 
New- York  common  pleas,  where  the  trial  can  only  be  had  in  one  county  (namely 
New-York) ,  that  the  complaist  would  be  sufficient  without  stating  the  name  of  the 
ooanty  in  which  the  plaintiff  desires  the  trial  to  be.  His  bringing  his  action  in 
such  court  sufficiently  indicates  his  desire  to  have  the  trial  in  the  county  in  which 
the  court  has  jiuisdiction.    Leopold  v.  Poppenkeimery  1  Code  Rep.,  39. 

Where  the  complaint  omits  to  mention  the  name  of  the  county  in  which  the  trial 
it  desired  to  be  had,  the  proper  course  for  the  defendant,  to  take  advantage  of  the 
omission,  is  by  motion  to  set  aside  the  complaint  for  irregularity.  HcUl  v.  Huntly,  1 
Code  Rep.  N.  S.,  21  n;  and  after  notice  of  such  a  motion  the  plaintiff  cannot  supply 
the  omission  by  an  amendment  of  course.  The  plaintiff  cannot  amend  except  on  the 
terms  of  paying  the  costs  of  the  motion.  lb.  and  WUliams  v.  Wilkimotiy  1  Code 
Rep.  N.  S.,  20. 

Note  to  aubd,  2. 

Before  amendment  it  read  thus :  "  A  statement  of  the  facts  constituting  the 
cause  of  action,  in  ordinary  and  condse  language,  without  repetition,  and  in  such  a 
manner  as  to  enable  a  person  of  common  understanding  to  know  what  is  intended.'- 
We  have  anticipated  much  that  applies  to  this  subdivision  in  the  note  to  section  140, 
to  which  we  refer.    In  Law  Jtrform  Tractiy  No.  1,  p.  18,  it  is  said : 

^  What  are  the  ^  facts"  to  be  stated  in  a  pleading,  is  really  a  question  of  no  diffi- 
culty, if  the  code  be  read,  and  ^rly  admmister^.  The  ^*  facts  constituting  the 
cause  of  action,"  or  *^  constituting  a  defense."  are  the  facts,  to  which  the  law  is  to 
be  applied ;  from  which  the  judgment  of  the  court  is  to  be  deduced ;  the  facts  to 
which  a  party  can  make  oath :  the  facts  as  they  would  be  found  in  a  spiecial  verdict 
(8.  260)  ;  the  facts  such  as  tne  court  finds,  when  the  trial  is  by  the  court  (s.  268)  ] 
such  as  a  referee  finds,  when  the  trial  is  be/ore  him  (s.  272) .  These  facts  vary,  with 
the  cases  as  they  occur,  and  no  fixed  form  can  be  given,  wnich  will  correspond  with 
their  ever-changing  phases." 

In  Howard  y.  TiffanVy  1  Sand.  S.  C.  R.,  695;  1  Code  Rep.  N.  S.,  99,  the 
court  said.  The  rule  appucable  to  actions  for  the  recovery  of  money,  real  property, 
or  the  possession  of  personal  property,  which  were  formerly  strictly  legal,  and  m 
which  it  is  sufficient  to  state  the  &icts  constituting  the  cause  of  action,  substantially, 
as  they  were  formerly  stated  in  a  declaration,  could  not  be  always  applied  to  actions 
where  specific  relief  of  a  different  kind  is  demanded.  Thus,  where  the  object  is  to 
obtain  an  injunction,  together  with  other  relief,  it  will  often  be  indispensable  to  set 
forth  in  the  complaint,  fiicts  which  need  not  be  stated  in  respect  of  the  other  relief, 
and  as  much  at  la^e  as  was  formerly  done  in  a  well-drawn  bill  in  chancery.  This 
necessi^  will  be  the  greater,  if  theplaintiff  seek  a  perpetual  injunction. 

In  Putnam  v.  Putnam,  2  Code  Riep.,  64,  it  was  neld  that  a  party  could  not  insert 
in  his  complaint  allegations  not  material  to  the  cause  of  action,  and  which  were 
inserted  only  with  the  view  to  obtain  an  injunction. 

A  complaint  shoulc^  state  the  facts  of  tne  case  full  enough  to  enable  the  court  on 
proof  or  admission  of  the  facts  set  forth  to  grant  the  reuef  sought  Tollman  v. 
Greeny  3  Sand.  S.  C.  IL,  438. 

The  decisions  which  have  been  made  with  reference  to  the  forms  of  the  complaint 
in  different  actions,  are  as  follows : 

Billsy  Checks  and  Notee. — ^A  number  of  decisions  have  been  made  on  the  sub- 
ject of  the  form  of  comphint,  in  an  action  on  a  bill  or  note.  It  is  presumed,  however, 
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that  practitioners  will  now  avail  themselves  of  the  provisioa  in  section  162  of  thii 
code,  and  that  the  law  on  the  form  of  complaints  in  actions  or  instraments  for  the 
payment  of  money  (which  includes,  it  is  presumed,  hills  of  exchange,  piomissoiy 
notes  and  money  bonds) ,  will  hecome  obsolete.  We  give,  therefore,  only  the  names 
of  the  cases,  and  references  where  they  may  be  found.  Turmr  v.  Comstock^  1  Code 
Rep.  102.  Benton  v.  Couekman,  lb.y  119.  Buck  v.  Gallup,  2  lb.,  68.  JtpfMg 
V.  EUcms,  2  lb.,  80.  Vanderpool  v.  Tarbox,  7  Leg.  Obs.,  150.  Hoxie  v.  C««ftmais 
U.,  149.  Spdlman  v.  Weider,  6  Pr.  R.,  5.  Gwi  v.  Pome,  lb.,  107.  Van  Namm 
v.  B'k  ^  Trwf,  lb.,  162.    Peeti  v.  Bratt,  6  Barb.  S.  C.  R.,  662. 

Where  the  plaintiff  in  an  action  on  a  check  relies  on  &ct8  which  excuse  notice 
of  presentment  and  non-payment,  he  must  state  such  facts  in  his  complaint  An 
averment  of  due  notice  will  not  be  sustained  by  evidence  of  facts  excusing  notice. 
Qarvey  v.  Fowler,  4  Sand  S.  C.  R.,  665.  All  the  iacts  which  constitute  the  cause 
of  action  must  be  stated  in  the  complaint,  and  every  fact  on  which  the  right  of  action 
depends  must  be  deemed  conatitutwe  in  the  sense  of  the  code.  lb.  And  therefore 
where  the  complaint  on  a  bank  check  drawn  by  the  defendant  payable  to  the  plain- 
tiff averred  due  presentment  of  the  check  at  the  bank  and  refusal  of  payment  and 
added  "  of  which  presentment^  request,  and  refusal,  the  defendant  had  due  notice," 
the  answer  duly  verified  denied  on  information  and  belief  the  averment  of  notice. 
The  plaintiff  moved  on  an  affidavit  that  the  defendant  had  no  funds  in  the  bank  the 
day  tne  check  was  presented,  to  strike  out  the  answer  as  sham  or  frivolous.  On 
denying  the  motion  the  court  said,  ''  The  plaintiff's  counsel  was  probabljr  justified  in 
saying  that,  according  to  the  decisions  in  this  State  in  suits  upon  promissory  notes 
and  bills  of  exchange,  facts  excusing  the  necessity  of  ad  emsnd  and  of  notice  although 
not  stated  in  the  declaration  might  have  been  g^ven  in  evidence,  under  the  averroenta 
that  the  demand  was  made  and  the  notice  given ;  but  he  was  wrong  in  supposing 
that  this  lax  and  deceptive  mode  of  pleading,  which  conceals  from  the  defendant  a 
knowledge  of  the  fact  upon  which  the  plaintiff  means  to  rely,  is  sanctioned  by  the 
code.  It  is  one  of  the  merits  of  the  code,  that  general  averments  and  general  issues, 
which  conveyed  no  information  to  the  opposite  party,  and  were  frequently  construed 
in  a  sense  not  only  different  from,  but  directly  opposite  to,  that  which  their  terms 
imported,  aie  now  abolished.  The  plaintiff  must  now  state  in  his  complaint,  all  the 
facts  which  constitute  the  cause  of^  action ;  and  I  am  clearly  of  opinion  that  every 
fact  is  to  be  deemed  conttrtutivt,  in  the  sense  of  the  code,  upon  which  the  right  of 
action  depends.  Every  fiict  which  the  plaintiff  must  prove  to  enable  him  to  main- 
tain his  suit,  and  which  the  defendant  has  a  right  to  controvert  in  his  answer,  must 
be  distinctly  averred;  and  every  such  averment  must  be  understood. as  meaning 
what  it  says,  and  consequently,  is  only  to  be  sustained  by  evidence  which  corresponds 
with  its  meaning. 

"  In  this  present  case,  if  notice  was  not  in  fact  eiven  to  the  defendants,  it  is  upon 
the  want  of  funds  in  the  bank  that  the  plaintifrs  right  of  action  entirely  depends. 
It  is  this  fact  which  if  denied  by  the  defendants,  he  will  be  bound  to  prove,  and 
which  he  must  therefore  aver  in  his  complaint,  in  order  that  they  may  admit  or  deny 
it  in  their  answer.  They  have  a  ri^ht  to  say,  that  the  averment  in  the  complaint, 
as  it  stands,  means  that  notice  was  in  fact  given,  not  that  it  was  not  given  aofo  was 
unnecessary.  It  is  therefore  such  a  notice,  and  not  the  want  of  funds,  that  they 
have  denied." 

See  further,  note  to  section  162  of  this  code. 

Bond%. — As  to  bonds  for  the  payment  of  money  only,  see  section  162  of  this 
code. 

In  actions  on  bonds  for  the  breach  of  any  condition,  other  than  for  the  payment 
of  money,  or  for  any  ]|)enal  sum.  for  the  non-performance  of  any  covenant  or  written 
agreement,  the  plamtiff  is  required  to  state  in  his  complaint  the  specific  breaches  for 
which  the  action  is  brought.  2  R.  S.,  300,  s.  6.  [378,  s.  5.]  7  Wend.,  345.  6  Ib^ 
454.  4  lb.,  570.  This  rule  has  been  held  to  apply  to  actions  on  bonds  given  by 
non-resident  plaintiffs  to  secure  defendants'  costs.  5  Hill,  37.  But  that  it  did  not 
apply  to  actions  on  bonds  for  payment  of  money  by  instalments.  17  Wend.,  331. 
Nor  to  actions  on  bonds  for  the  payment  of  an  annuity.    3  Wend.,  454.    5  Hill,  37. 

In  an  action  upon  a  bond  given  on  the  arrest  of  a  perty  upon  an  attachment  is- 
sued for  a  contempt,  the  plaintiff  should  state  in  the  complaint  his  connection  with 
the  attachment,  and  how  he  was  aggrieved  by  the  acts  of  the  defendant.  Rapntr 
y.  Clark,  3  Code  Rep.,  230. 
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Tho  practice  of  demandiiig  oyer  of  bonds  is  supposed  to  be  merged  in  the  pro- 
▼inon  contained  in  section  388  of  this  code. 

Common  Carrier.'^WheTe  a  complaint  against  a  common  carrier  to  recover  the 
Taloe  of  goods  delivered  to  him  to  carry,  and  by  him  lost,  contained  six  different 
eoants  or  causes  of  action,  stated  substantially  according  to  the  forms  of  counts  in  a 
declaration  at  common  law  in  an  action  against  common  carriers,  the  defendants 
moved  for  an  order  either  to  set  aside  the  complaint,  or  to  strike  out  all  but  one  of 
the  counts,  the  court,  Harris,  J.,  said,  that  to  sustain  such  a  pleading  would  be  to 
bold,  that  any  party  is  at  liberty  to  choose  between  common  law  pleiuJings  and  the 
pleadinga  prescribed  by  the  code,  and  all  the  counts,  except  one,  were  ordered  to  be 
stricken  out.     Stockbridgt  Iron  Co.  v.  MMen^  5,  Pr.  R.,  439. 

The  complaint  in  an  action  against  a  railroad  company,  to  recover  damages  for 
the  non-delivery  of  goods  entrusted  to  them,  should  allege  that  the  defendants  are 
common  carriers,  and  that  the  defendants  received^  or  were  to  receive,  a  com|)en8a- 
tion  for  carrying  and  delivering  the  goods ;  and  if  these  allegations  are  not  in  the 
complaint,  the  plaintiff  cannot,  on  the  trial,  give  proof  either  that  the  defendants  are 
common  carriers,  or  that  they  received,  or  were  to  receive,  a  compensation  for  carry- 
ing the  goods.    BrUtotv,  Mens,  and  Saratoga  R.  R,  Co.,  9  Barb.  S.C.R.,  158. 

Creditor^ 9  bill. — The  form  of  a  creditor's  bill  is  abolished  by  the  code.  Rogeri 
T.  Ham,  2  Code  Rep.,  79. 

In  cases  where  a  creditor's  bill  was  the  proper  remedy  prior  to  the  code  taking 
effect,  that  remedy  must  now  be  obtained  oy  summons  and  complaint  under  the 
code,    tb, 

A  demurrer  to  a  creditor's  bill,  that  the  bill  does  not  show  that  a  transcript  of 
the  judgment  was  docketed  in  the  county  where  one  of  the  several  defendants  re- 
sides, will  not  lie,  where  it  does  not  appear  upon  the  face  of  the  bill,  that  the  judg- 
ment debtor  had  real  estate  subject  to  the  lien  of  the  judement  in  that  county.  This 
allegation  may  be  set  up  in  an  answer,  and  if  established  by  proof^  will  authorize  a 
dittnissal  of  the  bUl.    Millard  v.  SAaw,  4  Pr.  R.,  137. 

Where  execution  has  been  issued  by  the  consent  of  the  defendant,  on  the  day  of 
docketing  the  judgment,  and  made  returnable  in  six  days,  it  is  no  ground  of  demur- 
rer to  a  creditor's  bill,  that  it  does  not  set  out  the  legal  efibct,  force,  or  form  of  the  con- 
sent, by  which  such  execution  was  issued  and  returned.  It  is  enough  if  the  bill 
alleges  that  the  form  of  the  execution,  as  to  its  return,  and  the  time  at  which  it  was 
taken  out,  were  in  pursuance  of  the  defendant's  agreement.    R>. 

An  action  in  the  nature  of  a  creditor's  suit,  may  be  maintained  where  an  execu- 
tion was  issued  and  returned  unsatisfied,  before  July  1, 1848.  Such  suit  is  not  an 
action  on  the  judgment.    Dufiham  v.  NiehoUon  2  Sand.  S.C.R.,  636. 

The  rules  of  the  late  court  of  chancery,  and  the  supreme  court  in  eouity,  which 
required  that  the  plaintiff  in  a  suit  in  the  nature  of  a  creditor's  bill,  should  sJlege  the 
defendant  to  have  equitable  interests  or  property  to  the  value  of  $100  and  more,  are 
superseded  by  the  code.  It  is  sufficient  if  the  plaintiff  comply  with  the  code  and 
set  forth  all  that,  by  the  revised  statutes,  is  maoe  requisite  to  the  filing  a  creditor's 
bill.     Quick  v.  Keder,  2  Sand.  S.  C.  R.,  231. 

Where  a  complaint  had  two  aspects,  oue  the  ordinary  creditor's  suit  under  the 
statute,  and  the  other  a  suit  by  the  creditor  to  set  aside  an  assignment,  it  was  held 
that  in  the  first  aspect  it  would  be  necessary  under  the  statute  and  the  rulings  of  the 
court  of  chancery,  to  allege  that  the  plaintiff  had  issued  execution  to  the  county 
where  the  judgment  debtor  resided,  and  it  had  been  returned  nulla  bona.  But  in 
the  other  aspect  no  such  allegation  is  necessary.  Cooper  v.  Clason,  1  Code  Rep., 
N.  S.,  347. 

jinoer. — ^A  complaint  under  the  code  asking  to  have  dower  set  off  and  admeas- 
Qied,  it  was  held  might  be  rep^arded  as  a  substitute  for  the  former  petition  for  ad- 
measurement, or  the  former  bUl  in  equity ;  and  thus  it  was  no  objection  that  the 
defendant,  who  was  seized,  was  not  in  the  actual  possession  of  the  lands,  or  that  six 
months  had  not  elapsed  since  the  death  of  the  husband,  and  the  court  in  delivering 
judgment,  said: 

The  defendant,  on  the  argument^  insisted  on  two  technical  grounds  of  defense, 
both  of  them  based  upon  the  supposition  that  this  is  an  action  of  ejectment  These 
grounds  are,  first,  that  six  montns  had  not  elapsed  after  the  deatn  of  the  husband, 
beibre  the  suit  was  brought ;  (2  R.  S.,  303,  2.  subd.,  2)  and  secondly,  that  the  de- 
fendant is  not  the  actual  occupant,  nor  exercising  acts  of  ownership  upon  any  parts 
(rf*  the  premises,  nor  claiming  title  thereto. 

It  would  be  a  sufficient  answer  to  both  these  objections,  to  say  that  they  are  not 
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set  op  as  grounds  of  defense  by  the  answer.  With  respect  to  the  first,  there  is  not 
the  slightest  inilication  in  the  answer,  that  such  a  defense  was  thought  of;  on  the 
contrary,  the  language  of  the  answer,  echoing  the  complaint,  states  the  time  of  the 
husband^s  death  so  vaguely,  that  it  is  impossible  to  decide  upon  this  demurrer,  that, 
six  months  may  not  have  expired.  Nor  does  it  any  where  appear  upon  the  pleadings, 
when  the  suit  was  commenced.  This  is  hardly  a  compliance  with  the  existing  law 
as  to  a  statement  of  the  defense. 

As  to  the  second  objection,  the  answer  merely  says,  that  a  portion  of  the  premises 
are  occupied  by  tenants  who  pay  the  defendant  rent  j  that  the  greater  portion  is 
unoccupied ;  and  that  the  defendant  is  not  personally  m  the  occupation  of  any  part 
of  the  premises.  But  the  answer  does  not  say,  that  as  regards  any  part  of  the  pre- 
mises, the  defendant  is  not  a  proper  party ;  that  any  other  person  should  have  beeii 
made  a  party ;  or  that  either  of  these  erounds  wiU  be  insisted  upon  as  a  defense. 
This,  also,  it  seems  to  me,  is  not  precisely  according  to  the  existing  law. 

But  suppose  these  defenses  to  be  well  set  up,  have  they  any  validity  ? 

The  code  abolishes  the  forms  of  existing  actions,  and  the  distinction  oetu'een  suits 
at  law  and  in  equity,  and  provides  that  [there  shall  hereafter  be  but  one  form  of 
action  (s.  69)  ;  and  that  all  rights  of  action  given  or  secured  by  existing  laws,  may 
be  prosecuted  in  this  single  form  of  action,    (s.  468) . 

Now,  before  the  code,  there  was,  besides  the  action  of  ejectment  for  dower,  a 
petition  for  admeasuring  the  same ;  and  they  both  sought  and  obtained  the  same 
relief,  viz.,  admeasurement  of  dower  by  commissioners.  That  is  precisely  the  relief 
whicn  the  complaint  in  this  case  prays  for;  and  therefore  it  may  quite  as  well  be  in 
the  place  of  the  petition  as  the  ejectment ;  and  if  so,  it  is  free  from  both  these  objec- 
tions. 

Dower  must  be  demanded  before  the  commencement  of  an  action  for  dower :  in 
certain  cases  the  plaintiff  cannot  recover  costs;  see  last  clause  of  section  307  of  this 
code. 

Executors  and  Adtninutraiort — ^may  sue  on  a  note  given  to  them  as  such,  with- 
out making  profert  in  the  complaint  of  the  letters  testamentary  or  of  administration. 
Brigjkt  V.  Currie,  10  Leg.  Obs.,  104. 

False  Imprisonment. — Where  a  complaint  in  an  action  for  false  imprisonment 
stated  at  great  length,  all  the  circumstances,  and  the  particular  instrumentality  by 
which  the  plaintiff  was  restrained  of  his  liberty,  held  that  it  should  be  all  stricken 
out.     Shaw  V.  Jayne,  2  Code  Rep.,  69.    4  Pr.  R.  119. 

The  mode  of  stating  a  cause  of  action  heretofore  in  use  in  such  a  case,  is  all  that 
is  necessary.    lb. 

Goods  sold. — Where  a  complaint  alleges  "  the  sale  and  delivery  of  goods,"  as  a 
cause  of  action,  it  is  not  necessary  to  allege  a  promise  on  the  part  of  the  defendant 
to  pay,  &c.  A  statement  of  the  facts  constituting  the  cause  of  action,  in  ordinair 
language,  &c.,  is  now  sufficient ;  that  is,  all  the  facts  which  upon  a  general  denial, 
the  plaintiff  would  be  bound  to  prove  to  entitle  him  to  a  ludgmenL  Glenn^  v. 
Hitchins,  2  Code  Rep.,  56 ;  4  Pr.  R.,  98 ;  3  Code  Rep.,  153 ;  and  see  Dolner  v.  Gibson 
and  Dows  v.  Holchkiss^  in  note  to  section  140. 

Marria^ty  brcarh  of  promise  of. — In  an  action  for  a  breach  of  promise  to  marry, 
the  complaint  followed  very  closely  the  form  in  use  before  the  code  took  effect,  and 
after  stating  the  promise,  set  out  the  breach  in  these  words;  **yet  the  defendant,  in 
disregard  of  his  said  promise  and  undertaking,  but  contriving  and  fraudulently 
intending  craftily  and  subtlety  to  deceive  and  injure  the  plaintiff  in  this  respect^ 
did  not  nor  would  perform  his  said  promise.''  On  motion  to  set  aside  the  complaint, 
the  court  (Olshoeffer,  judge)  said  the  object  of  the  code  is  at  once  to  render  pleadings 
intelligible  and  concise.  If  that  object  can  be  effected  by  adopting  any  part  of  the 
former  system,  there  is  nothing  in  the  code  to  prevent  it.  The  complaint  is  suffi- 
ciently plain  to  apprise  the  defendant  of  the  charge  against  him.  The  words  in 
in  italic  are  perhaps  obscure  and  unnecessary,  and  must  be  stricken  out.  Leopold 
V.  Poppenheimer,  1  Code  Rep.,  40. 

Personal  Property. — Where  a  suit  was  commenced  by  summons  and  complaint, 
for  an  unjust  detention  of  personal  property,  and  the  plamtifls  demanded  judgment 
for  the  value  thereof  only,  and  at  the  time  of  the  service  papers  were  also  served  for 
the  immediate  delivery  of  personal  property ;  held,  that  tne  class  to  which  the  action 
belonged  must  be  determined  by  the  relief  demanded  in  the  complaint,  and,  conse- 
uuently,  it  would  fall  under  the  second  instead  of  the  sixth  class  of  section  167. 
bows  V.  Green^  2  How.,  337.  Spalding  v.  Spalding^  1  Code  Rep.,  64 ;  3  Pr.  R., 
297. 
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Claims  for  injuries  to  personal  property  and  claims  for  its  possession  are  substan- 
tially different  causes  of  action.    lb. 

Keceiver.  —  When  a  plaintiff  sues  as  receiver,  be  should  at  least  state  the  place 
of  his  appointment,  and  distinctly  aver  that  he  was  appointed  by  an  order  of  the 
court.     While  v.  Zow,  7  Barb.  S.  C.  R.,  204. 

The  defendant  in  such  a  suit  has  a  right  to  insist  that  the  facts  constituting  the 
appointment  of  the  plaintiff,  as  set  out,  slmll  be  sufficient  to  show  one  has  been  made, 
aod  that  these  facts  oe  so  set  out  as  to  be  triable,    lb. 

SUinder. — The  complaint,  in  an  action  for  slander,  must  allege  the  words  to  have 
been  spoken  in  the  presence  and  hearing  of  some  person.  If  the  complaint  omit  such 
an  allegation,  and  the  defendant  has  not  been  misled  or  injured,  the  plaintiff  will  be 
allowed  to  amend,  without  costs.  Woodv.  Gilchrist^  1  dode  Rep.,  117;  Jtnon.,  3 
Pr.  R.,  406.  But  the  word  ^  published"  in  the  complaint  imports,  ex  vi  termini^  the 
uttering  of  words  in  the  presence  and  hearing  of  somebody.  Duel  v.  jigan^  1  Code 
Rep.,  134. 

The  common  pleas  held  that  the  rule  which  requires  a  statement  of  the  cause  of 
action  renders  it  necessary,  in  a  suit  for  slander,  to  set  forth  the  precise  words  used. 
Finnerty  v.  Barker,  7  Leg.  Obs.,  316. 

Where,  therefore,  a  complaint  alleged  that  the  defendant  charged  the  plaintiff  that 
she  had  been  guilty  of  stealing,  or  tome  other  misdemeanor ;  held,  that  it  was  de- 
murrable for  want  of  a  sufficient  statement  of  facts  to  constitute  a  cause  of  action. 
The  plaintiff  should  have  stated  distinctly  what  the  charge  was,  so  that  the  defend- 
ant might  have  known  what  he  was  sued  lor.    lb. 

The  omission  to  state  the  time  or  place  of  the  slander  is  not  a  ground  of  demur- 
rer ;  the  court  can  order  the  pleading  to  be  made  definite  by  ameniunent.    lb. 

See  further,  notes  to  sections  164,  167  of  this  code. 

Miscellaneout.  —  A  complaint  need  not  be  positive ;  it  may  be  on  information. 
Finnerty  v.  Barker,  7  Leg.  Obs.,  316. 

A  complaint  for  good«,  &c.,  received  in  violation  of  the  statutes  against  usury, 
must  comply  with  the  requisitions  of  the  revised  statues.  2  R.  S.,  352,  s.  3.  Schroe^ 
der  v   Corning,  2  Coms.,  132. 

It  is  said  Siat  where  the  plaintiff  desires,  in  case  he  obtain  a  judgment,  to  issue  a 
ca.  9a.  against  the  defendant,  it  is  necessary  to  allege  in  the  complaint  the  matters 
collateral  to  the  cause  of  action,  which  justi^  the  arrest  of  the  person.  Barker  v. 
Bussel,  1  Code  Rep.,  N.  S.,  5.  That  decision  was  reversed  on  appeal  to  the  gene- 
ral term.  I  Code  Rep.,  N.  S.,  57.  In  Lee  v.  Elias,  in  the  superior  court,  1  Code 
Rep.,  N.  S.,  116  ;  3  Sand.  S.  C.  R.,  736,  the  complaint,  which  was  on  apromissoiy 
note,  also  contained  allegations  that  the  goods  for  the  price  of  which  the  note  was 
given,  were  fraudulently  procured  from  the  plaintiffs ;  a  motion  was  made  to  strike  out 
the  allegations  as  to  the  fraud,  and  Campbell,  J.,  with  the  concurrence  of  all  the  other 
justices,  granted  the  motion,  and  said,  ^*  Great  oppression  might  result  from  allowing 
this  course  of  pleading  to  be  followed.  A  summons  may  contain  a  demand  for  a  spe- 
cific sum  of  money,  which  a  defendant  owes,  and  against  which  he  can  make  no  de- 
fense. A  complaint  may  be  filed,  demanding  the  judgment  for  the  money  specified 
in  the  summons,  and  also  setting  up  gross  frauds  on  the  part  of  the  defendant ;  and 
the  defendant  may  thus  be  defainted,  and  made  to  admit  cnarges  of  fraud  which  have 
never  come  to  his  notice,  and  thus,  also,  subject  himself  to  arrest  and  imprisonment. 
In  Sccor  v.  Jtoome,  2  Coue  Rep.,  1,  Jones,  J.,  says,  the  question  of  fraud  must  be 
tried  on  affidavits  by  the  judge  who  granted  the  order  of  arrest ;  and  he  held  that  no 
allegation  of  fraud  should  be  set  out  in  the  complaint.  See,  also,  3  Code  Rep.,  211, 
169^  156,  and  Cheney  v.  Garbuit,  1  Code  Rep.,  N.  S.,  166.  But  notwithstanding  these 
decisions,  the  supreme  court,  at  a  general  term  composed  of  Mason,  Monson,  and 
Shank  land,  J  J.,  in  the  case  of  Corunn  v.  Freeland,  6  Pr.  R.,  241,  held,  that  where 
the  cause  of  arrest  exists  at  the  time  of  the  commencement  of  the  action,  the  grounds 
of  arrest  should  be  stated  in  the  complaint.  The  question  as  to  the  insertion  of  the 
grounds  for  arrest  in  the  complaint  was  not  the  precise  question  involved  in  the  case 
of  Corwin  v.  Freeland,  But  Mr.  Justice  Shankland,  who  delivered  the  opinion  of 
the  court,  examined  the  question  as  to  the  form  of  the  complaint  at  considerable 
length,  and  states  his  reason  for  the  conclusion,  ^^  that  the  grounds  of  arrest  should 
be  inserted  in  the  complaint,''  in  an  opinion  covering  twelve  printed  pages.  His  rea- 
soning throughout  seems  to  us  altogether  fallacious,  and  his  conclusion  at  variance 
with  the  principles  of  pleading  and  the  practice  of  the  profession.    We  believe  it  is 


152  PLEADIN06. — ^DEMUBBEB.  [§  148. 

not  customary  to  insert  in  the  complaint  any  allegations  of  firand,  or  other  grofond  for 
requiring  an  order  of  arrest. 

In  a  suit  by  a  foreign  corporation,  the  complaint  need  not  state  the  act  of  inoor- 
jporation  or  charter  at  large,  or  even  the  title  of  the  act  or  grant,  or  the  date  of  its 
passage.    2  R.  S.,  459,  ss.  1-13.    Holyoke  Bank  v.  Hatkmt^  4  Sand.  S.  C.  R.,  675. 

In  actions  given  by  statute,  or  upon  any  special  statutory  provision,  the  complaint 
•hould  follow  the  wording  of  the  statute  and  refer  to  the  statute  by  its  title.  Sckroqf- 
pel  V.  Coming^  2  Coma.,  132. 


every  other  legal  defense,  and  he  would  make  no  discrimination  in  imposing  terms.'' 
Grcmt  r  McCcmgHn^  4  Pr.  R  ;  216.     See  6  Hill,  223-227. 

An  order  enlarging  the  time  to  answer  is  an  extension  of  the  time  to  demur. 


Chapter  II. 
The  Demurrer. 

SiOTiOH  143.  Defendant  to  demur  or  answer. 

144.  When  the  defendant  may  demur. 

145.  Demurrer,  what  to  specify. 

146.  How  to  proceed  if  complaint  be  amended. 

147.  Objection  not  appearing  on  complaint. 

148.  Objection,  when  waiv^. 

§  143.  [121.]  Defendant  to  demur  or  <m9wer, — ^The  only 
pleading  on  the  part  of  the  defendant  is  either  a  demurrer  or 
an  auBwer.  It  must  be  served  within  twenty  days  after  the 
service  of  the  copy  of  the  complaint. 

The  answer  and  demurrer  are  different  pleadings,  and  by  the  fact  that  they  are 
on  one  paper  and  in  form  connected  they  do  not  lose  their  distinct  character ;  per 
Sill,  J.,  in  Howard  v.  Michigan  Sfmthern  R.  Jt.  Co..  5  Pr.  R.,  206,  207. 

This  section,  which  is  identical  with  section  121  of  the  code  of  1848,  has  been 
held  not  to  apply  to  pleadings  in  justices'  courts.  Comdl  y.  Smithy  2  Sand.  S.  C. 
R.,  290.  Wnere  a  defendant  omits  to  answer  within  the  time  prescribed  by  this 
section,  the  court  has  power,  after  the  expiration  of  the  time  to  answer,  to  let  the 
defendants  in  to  make  a  defense.  Lynde  v.  Verity^  1  Code  Rep.,  97.  Salutat  v. 
Doumet^  1  Code  Rep^  120.  Men  v.  Ackle^j^^  4  Pr.  R.,  5.  2  Code  Ren.,  21.  Fo*- 
ter  V.  Udell,  2  Code  Rep.,  30.  But  where,  in  such  a  case,  the  plainlifThas  regularly 
entered  judgment  before  the  application  to  oe  let  in  to  answer,  and  suggests  that  he 
will  be  in  danger  of  losing  his  demand  if  the  judgment  is  set  aside,  as  the  defendants 
are  in  doubtful  circumstances,  and  he  asks,  further,  that  the  defendants  may  be  re- 
strained from  setting  up  the  statute  of  limitation  as  a  defense,  the  court  will,  where 
the  default  is  not  satisfactorily  excused  and  the  affidavit  of  merits  is  merely  general, 
onl^  admit  the  defendant  to  come  in  and  answer  upon  the  terms  of  paying  costs,  not 
setting  up  the  statute  of  limitations,  and  let  thejudgment  stand  as  security  to  the 
plaintiff.  Allen  v.  Jickley,  4  Pr.  R.,  5.  2  Code  Rep.,  21.  In  a  motion  to  be  ad- 
mitted to  defend  after  a  judgment  by  default  regularly  taken,  the  defendant  ought  to 
disclose  the  nature  of  his  defense,  or  serve  with  his  motion  papers  a  copy  of  his  pro-  | 

posed  answer,  so  that  the  court  may  judge  of  the  merits  of  the  proposed  defensei  lb. 
On  a  motion  to  set  aside  a  judgment  taken  for  want  of  an  answer,  where  the  defend* 
ant  showed  a  good  defense  on  the  merits,  and  that  the  defoult  was  occasioned  by  a 
misapprehension  as  to  the  effect  of  a  stipulation  extending  the  time  to  answer,  it  was 
asked  by  the  plaintiff  that  the  defendant  should  not  be  relieved  except  upon  the  terms 


I 
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Broadhead  r,  BrwuOkead,  4  Pr.  R.,  308.    3  Code  Rep.,  219.    An  answer  put  in 
after  the  '""    '  •  .  i   ..       •  j  .  ,  ^  .      ..,^     . 

order 

Fotter 

(PBrien  v.  Cailmy  ib.,  273. 

Where  an  order  eztendinf  the  time  to  answer  was  revoked,  the  defendant  was 
compelled  to  answer  within  me  time  which  he  originally  had,  or  nis  default  might  be 
entered.    Brown  v.  St.  John,  19  Wend.,  617. 

Where  an  order  is  made  for  service  of  a  summons  by  publication,  the  defendant 
has  until  twenty  days  after  the  expiration  of  the  time  prescribed  for  publication,  in 
which  to  put  in  his  answer.  Tomlituon  v.  Van  Vecihm,  1  Code  Rep.,  N.  S.,  317. 
And  where  the  summons  is  personally  served  out  of  the  State,  the  defendant  has 
until  twenty  days  after  the  expiration  of  the  time  prescribed  for  publication,  in  which 
to  put  in  an  answer.    Jb. 

§  144.  [122.]  When  defendant  may  demv/r. — ^The  defend- 
ant may  demur  to  the  complaint  when  it  shall  appear  upon  the 
&ce  thereof,  either — 

1.  That  the  conrt  ha6  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant ; 
or, 

5.  That  several  causes  of  action  have  been  improperly  united ; 
or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Nalt  to  8ubd,  8 

"  It  has  never  been  held  that  the  mere  pendency  of  a  suit  in  a  foreign  tribunal 
can  be  available  to  stay  a  suit  for  the  same  cause  of  action  pending  here ;  and  unless 
the  legislature  have  expressly  made  it  so,  I  see  no  good  reason  why  the  rule  should 
be  changed.  It  is  evidently  the  intention  of  the  sections  of  the  code  to  which  I  am 
referred  (sections  144, 147) ,  not  to  enlarge  a  defense  or  create  a  remedy,  but  merely 
to  direct  the  mode  in  which  defenses  or  objections  already  available  by  law  may 
be  taken  advantage  of,  the  nature  of  those  defenses  or  objections  being  left  unal- 
tered. And  the  language  here  used  must  be  taken  to  mean,  that  a  defense  of 
another  action  pending,  when  available,  may  be  set  up  by  demurrer  when  it  shall 
appear  on  the  face  of  the  complaint,  and  by  answer  when  it  does  not."  Per  Edmonds, 
J;,  in  BurrowB  v.  Miller;  5,  Pr.  R.,  51,  52.    See  also  9  Johns.  B.  221.,  12  ib.  99. 

A  foreign  attachment  pending  in  another  State  was  formerly  pleadable  in 
abatement.  5  Johns.  R.,  101  j  20  Johns.  R.,  229 ;  8  Cowen,  311 ;  4  Johns.  R..  508 ; 
4  Johns.  R.,  521.  It  is  conceived  that  the  pending  of  such  an  attachment  would  not 
DOW  be  any  defense.  To  an  action  on  a  judgment  a  writ  of  error  pending  at  the 
commencement  of  the  action  was  pleadable  in  abatement,  2  Johns.  C.  312.  It 
is  no  defense  to  an  action,  that  after  its  commencement  another  action  has  been 
commenced  for  the  same  cause.  1  Wheat.,  215 ;  21  Wend.,  341 ;  3  t&.,  258 ;  9  Johns., 
R.,  221 ;  8  Cow.,  311 ;  but  where  a  party  is  suing  in  two  courts  for  the  same  cause  of 
action,  he  may  be  compelled  to  elect  in  which  court  he  will  proceed.  Hammond 
V.Baker,  1  Code  Rep.,  N.  S.,  105. 

Where  B.,  after  setting  up  new  matter  in  answer  to  an  action  by  A.,  brought  a 
cross  action  against  A.  fomided  on  the  same  matter  as  his  answer,  and  A.  moved  in 
the  first  action  that  B.  should  elect  either  to  abandon  his  answer  or  his  cross  action, 
held :  that  the  motion  should  have  been  in  the  cross  action  for  a  reference  to  inquire 
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wbetber  the  cross  action  was  for  the  same  cause  as  the  new  matter  set  up  in  the 

answer,  and  if  so,  then  for  an  order  dismissing  the  cross  suit.    Farmer^  Loan  and 

Trust  Co.  V  Htfn/,  1  Code  Rep.  N.  S.,  1. 

Where  it  appears  on  the  face  of  the  complaint  that  there  is  another  action  pending 

between  the  same  parties  for  the  same  cause,  the  remedy  is  by  demurrer.    Where 
it  does     "  --L-  *        ' -»^  1  .v^^i_^       .  -.  _  _._         ji-       fl._ 

then 

himself  I 

rule  applies  as  well  to  an  action  for  a  partition  as  to  any  other  action.    Honrfager  v. 

Homfager,  1  Code  Rep.  N.  S.,  412. 

As  to  the  practice  on  an  answer  of  another  suit  pending,  see  Grothem  v.  lAfota. 
1  Code  Rep.,  rf .  S.,  348. 

Note  to  Subd,  4. 

A  demurrer  for  nonjoinder  of  parties,  is  well  taken  where  it  appears  that  the 
court  cannot  determine  the  controversy  before  it  without  prejudice  to  the  rights  of 
others,  nor  by  saving  their  rights.  (Code,  s.  122.)  Wallace  v.  Eaton^  3  Code 
Rep.,  161 ;  5  Pr.  R.,  99. 

It  M«Ri,  that  section  122  of  the  code  is  the  controlling  section  in  determining 
whether  a  demurrer  for  defect  of  parties  is  well  taken.    Jb. 

If  the  court  can  determine  the  controversy  before  it,  without  prejudice  to  the 
rights  of  others,  x>r  by  saving  their  rights,  then  a  demurrer  for  nonjoinder  of  such 
parties  is  not  well  taken.  If  on  the  contrary  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other  parties,  then  the  demurrer  is 
well  taken,  and  the  court  should  order  them  to  be  brou|;ht  in  by  amendment  of  the 
pleadings ;  and  which  will  generally  be  done  by  allowmg  the  amendment  on  pay- 
ment of  costs.    R. 

Where  a  complaint  set  up  the  recovery  of  a  judgment  against  W.  R.  K..  and 
that  an  execution  had  been  returned  nulla  bona  /  and  that  the  defendants  ana  the 
debtor  [W.  R.  E.,  who  was  not  made  a  defendant] ,  had  colluded  to  defraud  the  plain- 
tiff and  other  creditors  by  a  sale  of  goods,  &c. ;  and  also  that  the  debtor  had  made 
a  general  assignment  to  one  D.  L.  for  the  benefit  of  creditors ;  that  D.  L.  had  ne- 
glected and  refused  to  execute  the  trust  created  by  such  assisnment ;  and  praying 
that  the  sale  by  W.  R.  E.  to  defendants,  might  be  declarea  fraudulent,  and  that 
they  pay  over  to  the  creditors  of  W.  R.  C,  and  that  D.  L.  [who  was  made  a  defend- 
ant] might  be  discharged  from  proceeding  anyfurther  under  the  assignment,  and 
that  a  receiver  be  appointed,  &c.,  held,  tnat  W.  R.  E.  was  a  necessary  party  to 
the  action.    The  demurrer  for  defect  of  parties  sustained.    2b, 

A  defendant  not  prejudiced  by  a  party  being  made  a  plaintifl|  cannot  demur  be- 
cause the  latter  is  jomed  as  plaintiff.     Crosby  v.  Berger,  4  Edwards  Ch.  R.,  210. 

Note  to  Subd.  5. 

As  to  what  causes  may  be  joined,  see  section  167  of  this  code ;  and  section  172 
as  to  the  power  of  the  court  after  allowance  of  a  demwrrer  for  the  cause  specified  in 
this  sub-division,  to  order  the  action  to  be  divided  into  as  many  actions  as  may  be 
necessary  to  the  proper  determination  of  the  causes  of  action  contained  in  the  com- 
plaint demurred  to. 

Note  to  Mection  generally, 

A  party  can  demur  onlj  in  the  cases  prescribed  by  the  code.  He  cannot  except 
for  insufficiency  or  impertmence.  The  doctrine  of  exceptions  belonged  to  the  prac- 
tice of  the  court  of  chancery,  and  has  been  swept  away.  Per  Willard,  J.,  in  Mayet 
v.  Broum^  3  Pr.  R.,  391,  395. 

This  section  corresponds  to  section  122  of  the  code  of  1848,  and  has  been  held 
not  to  apply  to  pleading  in  justices'  courts.    Cornell  v.  SmdA,  2  Sand.  S.  C.  R.  290. 

We  must  forget  all  old  rules  respecting  demurrers,  and  regard  a  demurrer  now  as 
a  pleading  created^  with  its  character  and  office  defined  by  the  code.  Per  Gridley, 
J.,  in  Manchntery.  Storrt^  3  Pr.  R.,410. 

The  demurrer  is  not  a  substitute  for  the  exception  for  insufficiency  in  chancery, 
but  it  is  a  mode  of  objecting  to  an  entire  defense  on  legal  grounds,  and  in  that  respect 
analogous  to  a  demurrer  to  a  plea  under  the  old  common  law  practice.  Cobo  v. 
Frazee^  3  Code  Rep.,  43 ;  4  Pr.  R.,  413. 

It  is  supposed  that  a  defendant  may  assign  as  many  causes  of  demurrer  as  be 
thinks  fit,  and  if  one  be  sustained,  the  demurrer  will  be  allowed  (Harrimm  v,  Hogg^ 
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2  Ves.,  Jim.,  323 ;  Jones  ▼.  Frosty  3  Mad.,  1) ,  and  that  he  may  put  in  separate  de- 
mnrren  to  separate  and  distinct  parts  of  a  complaint  for  separate  and  distinct  causes : 
and  in  such  a  case  one  demurrer  may  be  allowed,  and  another  or  others  overrulea 
(1  Barb.  Ch.  Pr.,  107 ;)  bat  a  demurrer  cannot  be  good  in  p«rt  and  bad  in  part ;  and 
if  it  be  to  the  whole  complaint,  and  any  part  of  the  complaint  is  good,  the  demurrer 
must  be  overruled,  lb.,  Cooper  v.  Claian,  1  Code  Rep.,  IV.  S..  347 ;  and  see  1  Benio, 
414.  But  a  demurrer  may  be  good  as  to  one  defendant,  and  oad  as  to  another.  76., 
106.  A  married  woman  cannot  demur  separately  from  her  husband,  without  an 
Older  of  the  court.    &. 

A  demurrer  to  such  parts  of  the  complaint  as  are  not  answered  would  be  too 

gneral  and  bad.  1  Barb.  Ch.  P.  115;  Mitf.  £q.  PL,  294,  300,  upon  demurrer  at 
w  the  court  gave  judgment  against  the  party  committing  the  first  fault,  if  the  de- 
fect was  one  of  substance.  Lvpe  v.  Beckerj  1  Denio,  568.  But  in  equity,  on  the 
argument  of  a  plea,  the  defendant  could  not  object  to  the  sufficiency  of  the  bill. 
Boggt  V.  Fonyth,  2  Sand.,  S.  C.  R.  533. 

And  it  has  since  been  decided  that  on  a  demurrer  to  an  answer,  the  sufficiency  of 
the  oom{^aint  ma)[  be  considered  and  adjudged  upon.  Fry  v.  Bennett^  1  Code  Rep., 
N.  S.,  238 ;  and  in  Sckwat  v.  FumUt,  1  Code  Rep.,  342,  the  court  laid  down  a 
broader  rule,  namely,  that  on  demurrer  to  any  pleading  subsequent  to  the  complaint, 
either  party  may  attack  any  previous  pleading  for  defects  in  substance,  and  such  as 
could  be  reached  by  general  demurrer. 

If  a  pleading  is  correct  in  substance  but  not  in  form,  the  remedy  is  not  by  demur- 
rer, but  by  motion  to  have  it  made  more  certain  and  definite,  or  by  some  other  way 
than  by  demurrer.    Howell  y.  Fraser,  1  Code  Rep.  N.  S.,  270. 

An  answer  which  is  so  framed  that  it  does  not  set  up  a  valid  defense,  but  which 
states  facts  which  may  by  being  properly  averred  constitute  a  defense,  should  be 
demurred  to,  and  not  made  the  subject  of  a  motion  to  strike  out  as  sham,  irrelevant, 
or  firivolous.    Mfred  v.  Watkma^  1  Code  Rep.,  N.  S.,  343. 

See  further,  note  to  section  160  of  this  code. 

§  145.  [123.]  (Amended  1849.)  Demwrrer  mtcst  specif;/ 
growtds  of  objection. — ^The  demurrer  shall  distinctly  specify  the 
grounds  of  objection  to  the  complaint.  Unless  it  do  so,  it  may 
be  disregarded.  It  may  be  taken  to  the  whole  complaint,  or  to 
any  of  the  alleged  causes  of  action  stated  therein. 

This  section  is  substituted  for  section  123  in  the  code  of  1848,  imder  which  it  was 
decided,  that  where  a  demurrer  to  a  complaint  stated,  as  the  ground  of  demurrer. 
^  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action.'' 
The  plaintiff  treated  it  as  a  nullity,  and  signed  judgment  under  the  next  section  (s. 
146)  ;  and,  on  motion  to  set  aside  such  judgment,  the  court  granted  the  motion,  and 
ni(j^ — It  is  argued  that  the  plaintiff  should  have  gone  further,  and  stated  wherein  the 
complaint  was  defective^  or  what  other  facts  it  should  contain  to  niake  it  good.  There 
are  cases  where  this  might  be  done,  and  there  are  cases  where  it  could  not  be  done. 
A  statement  in  this  general  form  is  all  that  can  be  done,  in  a  majority  of  cases.  I  do 
not  say  it  is  enough,  in  any  case,  to  indicate  by  the  demurrer  on  which  of  the  six 
grounds  of  objection  mentioned  in  this  section  the  party  will  rely.  That  may  depend 
on  the  nature  of  the  objection.  It  may  not  be  enough  to  say  generally  that  the  com- 
plaint shows  a  defect  of  parties.  But  I  have  no  doubt  it  would  be  sufficient  to  say, 
that  the  complaint  shows  on  its  face  that  another  action  is  pending  between  the  same 
parties  for  the  same  cause.     So,  I  think  it  sufficient  to  say,  that  the  complaint 


3uent  case,  Willard,  J.,  said  : — There  is  nothing  in  the  code  which  requires  the  party 
emurring  to  specify  the  ^ound  of  his  demurrer,  more  distinctly  than  to  indicate 
to  which  of  the  six  classes  it  belongs.  This  is  all  that  can  be  necessary  for  the  infor- 
mation of  the  adverse  party,  with  respect  to  the  first  and  sixth  grounds  of  demurrer, 
neither  of  which  are  waived  by  answering  without  objection.  It  would  lead  to  great 
prolixity  in  many  cases,  if  the  reasons  for  saying  tlmt  the  complaint  does  not  state 
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Acts  sufficient  to  oonstitiite  a  canfle  of  action  were  requiied  to  be  let  foitii ;  a  demuvsr 
would  assume  the  fonn  of  a  brief  for  couoflel,  rather  than  a  pleading,  under  such  a 
construction  of  this  section.  I  am  satisfied  that  the  objection,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  may  be  raised  by  a  de- 
murrer which  merely  specifies  that  ground  of  objection  in  the  language  of  the  statute. 
Durkee  v.  Saratoga  ^  Wat/ungtm  R,  M.  Co,,  2  Code  Rep.,  145.  4  Pr.  R.,  226,  and 
see  to  the  same  effect  Hyde  v.  Conrad,  5  Pr.  R.  1 12.  jiwnaibal  r.  Hunter,  6  Pr.  R^ 
255.  1  Code  Rep.,  N.  S.  403 ;  but  in  a  subsequent  case,  Purdif  y.  Carptnttr,  6  Pr. 
R.,  361.  Barculo,  J.,  said  he  felt  at  liberty  to  consider  the  point  as  an  open  qutatkm, 
and  said  that  havin£  looked  carefully  through  the  pioviaioDs  of  the  code  and  all  the 
reported  cases,  toucning  the  question  that  a  demurrer  which  states  merely  that  the 
complaint  does  not  state  &cts  sufficient  to  constitute  a  cause  of  action,  ought  not,  aad 
cannot  consistently  with  the  provisions  of  the  code  be  permitted. 

A  demurrer  to  a  complaint  stating  ^  that  it  does  not  appear  that  the  plaintiff  bad 
an]r  title  to  the  note  when  the  suit  was  conunenced,''  was  held,  not  to  sufficiently 
assim  the  cause  of  demurrer.     WhiU  v.  Low,  7  Barb.,  6.  C.  R.,  204,  206. 

Upon  the  second  division  of  this  section  it  was  decided,  that  a  defendant  might 
demur  and  answer  to  the  whole  complaint.  Gilbert  v.  Damet,  2  Code  Rep.,  40 ; 
or  to  any  cause  of  action  in  the  complaint.  PtopU  tx.  rd.  Falconer  y.  liiytr, 
2  Code  Rep..  49 ;  but  it  has  been  subsequently  heui,  that  a  defendant  cannot  mtk 
demur  to  ana  answer  at  the  same  time  a  single  cause  of  action  alleged  in  the  com- 
plaint. Slomm  V.  WkeeUr,  3  Code  Rep.  59.  4  Pr.  R.,  373.  BpeUnum  v.  WeUkr, 
5  Pr.  R.,  5. 

These  latter  decisions  appear  most  to  accord  with  the  spirit  of  the  code,  and  may 
safely  be  considered  to  have  overruled  the  previous  cases.  Where  the  complaint 
after  setting  forth  certain  matters  of  inducement,  averred  in  succession  several  disttaet 
acts  done  and  conunitted  by  the  defendants,  whereby  and  by  each  of  which  acts  tiM 
defendants  became  liable  to  pay  to  plaintiff,  &c. ;  held,  that  such  complaint  must  be 
regarded  as  analogous  to  a  declaiation  containing  several  distinct  counts,  and  separate 
demurrers  might  be  interposed  to  the  several  causes  of  action  contained  in  the  com- 
plaint.    Ogdentburg  Bank  v.  Paige,  2  Code  Rep.,  75. 

§  146.  [126.]  (Amended  1849.)  Eaw  i^ proceed  if  complaini 
he  amended, — If  the  complaint  be  amended,  a  copy  thereof 
mufit  be  served  on  the  defendant,  who  must  answer  it  within 
twenty  days,  or  the  plaintiff,  npon  filing  with  the  clerk  on  [due] 
proof  of  the  service,  and  of  the  defendant's  omission,  may  pro- 
ceed to  obtain  judgment,  as  provided  by  section  246 ;  but 
where  an  application  to  the  court  for  judgment  is  necessary, 
eight  days'  notice  thereof  must  be  given  to  the  defendant. 

This  section  which  corresponds  to  section  125  of  the  code  of  1848,  has  been 
held  not  to  apply  to  pleadings  in  justices'  courts.  Cornell  v.  Smith,  S  Sand., 
S.  C.  R.,  290. 

In  an  action  against  three  defendants,  two  of  the  defendants  demurred  to  the 
complaint  and  the  other  defendant  suffered  a  judgment  for  want  of  an  answer.  The 
plaintiff  afterwards  amended  the  complaint  in  a  mtbatantial  matter  and  not  in  men 
form.  The  plaintiff  neither  served  a  copy  of  the  amended  complaint  on  the  defend- 
ant, against  whom  judgment  had  been  taken,  nor  ^ve  him  notice  of  the  amend- 
ment ;  and  on  motion  by  such  defendant  to  set  the  judgment  aside,  it  was  held,  that 
the  judgment  was  irregular,  that  it  did  not  follow  because  he  omitted  to  answer 
the  original  complaint,  that  he  might  not  desire  to  answer  the  amended  complaint, 
and  that  he  should  have  been  served  with  notice  of  the  amendment.  Peopk 
V.  Woods,  2  Sand.,  S.  C.  R.,  652;  2  Code  Rep.,  18.  Aad  see  Thomag  y.  Mlemf 
2  Wend.,  618. 

§  147.  [126.]  Objection  not  CLppea/rvng  on  oomplaiM. — ^When 
any  of  the  matters  enumerated  in  section  144  do  not  appear 
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upon  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer. 

This  section  in  connection  with  section  144,  does  not  make  an  answer  of  another 
action  pending  in  a  court  of  another  State  a  defense  to  an  action  in  this  State, 
except  in  the  case  allowed  under  the  former  law — namely,  the  case  of  a  foreign 
attacnment.  And  the  court  on  demurrer  to  an  answer  which  set  up  a  suit  pending 
for  the  same  cause  between  the  same  parties  in  a  court  in  another  State,  gave  judg- 
ment for  the  plaintiff,  and  denied  leave  to  amend,  as  the  answer  was  merely  dilatory. 
Burrow9  V.  Miller^  5  Pr.  R.,  51. 

Where  the  cause  of  action  alleged  in  the  complaint,  is  a  contract  made  in  a 
foreign  state,  and  such  contract  is  void  by  the  laws  of  the  state  in  which  it  was  made, 
and  it  does  not  appear  on  the  face  of  the  complaint  what  is  the  law  of  the  foreign 
state,  the  proper  mode  of  taking  advantage  of  the  law  of  such  foreign  state,  is  br 
answer  stating  what  is  the  law  of  the  foreign  state.  A  demurrer  cannot  be  sustained. 
Humphrey  v.  Chamberlain^  1  Code  Rep.,  nT  S.,  387. 

Where  there  are  in  fact  two  actions  pending  between  the  same  parties  for  the 
same  cause,  but  that  fact  does  not  appear  on  the  face  of  the  complaint,  the  defendant 
cannot  demur,  he  must  put  in  an  answer  of  the  other  action  pending.  Homfa^tr  v. 
Hamfagtr,  1  Code  Rep.,  N.  S.,  412. 

The  objection  that  a  summons,  as  the  commencement  of  a  suit,  was  not  properly 
served,  is  not  available  in  an  answer  or  demurrer;  but  only  on  motion,  to  set  the 
proceedings  aside.  The  meaning  of  the  language  of  the  code,  allowing  it  to  be  set  up 
as  a  defense  that  "  the  court  has  no  jurisdiction  of  the  person,''  is,  tlut  the  person  is 
not  subject  to  the  jurisdiction  of  the  court,  not  that  original  process  has  been  improp- 
erly served.    None$  v.  Hope  Mut.  Ins.  Co.,  5  Pr.  R.,  96.  3  Code  Rep.,  161. 

On  an  answer  of  another  suit  pending,  the  court  will  look  to  see  whether  the 
bills  are  substantially  for  the  same  cause  and  for  the  like  object,  and  will  permit  the 
second  suit  to  go  on  if  the  first  be  dismissed,  jimerican  bibU  Society  v.  Hayne^  4. 
Edwards,  Ch.  K.,  117 ;  and  see  3  Atk.,  557. 

See  further,  in  note  to  section  144  of  this  code. 

§148.  [127.]  (Amended  1849.)  Objection^  when  deemed 
wawed. — ^If  no  such  objection  be  taken,  either  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  excepting  only  the  objection  to  the  jurisdiction  of  the 
court,  and  the  objection  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

**  The  code  is  silent  as  to  the  time  and  manner  in  which  the  defendant  aAer  fail- 
ing to  demur  to  the  complaint,  can  be  permitted  to  insist  that  it  contains  no  cause 
of  action.  In  determining  this  question  we  must  be  governed  bjr  the  analogy  of  the 
former  practice.  The  defendant  might  have  objected  to  the  plaintiff's  proving  any 
material  fact  not  contained  in  the  pleading.  This  would  have  enabled  the  court  or 
referee  to  dispose  of  the  question  at  once,  or,  if  need  be,  have  permitted  the  plaintiff 
to  api^y  for  leave  to  amend.  But  the  defendant  raised  no  objection  to  the  proof 
when  it  was  offered :  and  thus,  a  good  cause  of  action  was  proved  under  a  complaint 
containing  none.  The  defendant  could  not  have  moved  for  a  nonsuit  on  the  ground 
of  the  insufficiency  of  the  complaint.  [Kdly  v.  KeUy,  3  Barb.  S.  C.  R.,  419.) 
Under  the  former  practice  a  motion  in  arrest  of  judgment  misht  have  been  made, 
within  the  first  four  days  of  the  term  next  after  the  trial  if  this  practice  exists 
mider  the  code,  it  is  presumed  the  motion  must  be  made  within  the  first  four  days 
after  the  verdict  is  received  (s.  265),  or  within  ten  days  after  notice  of  the  decision  of 
the  referee,  (s.  268.)  The  motion  must  be  made  Mfore  judgment  is  entered.  But 
in  the  present  case,  tne  defendant  has  suffered  judgment  to  be  entered,  and  he  is  thus 
wedoded  from  moving  in  arrest  if  that  practice  luw  not  been  abropiated  by  the  code. 
The  only  remaining  way  of  making  the  objection  to  the  insufiiciency  of  the  com- 
plaint availiable,  is  by  appeal.  This,  by  section  348,  can  be  taken  from  a  judgment 
Mtefsd  upon  thie  direction  of  a  single  judge  of  tht  same  eourt,  and  it  is  preaomed 
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from  a  judgment  readered  on  the  report  of  a  referee.  It  can  only  be  taken  after 
judgment,  and  it  must  be  made  by  the  service  of  a  notice  in  writing  specifying  from 
what  part  of  the  judgment  the  appeal  is  taken  (s.  327.)  The  clerk  must,  by  section 
328,  forthwith  transmit  to  the  appellate  court  a  certifiewi  copy  of  the  notice  of  appeal, 
and  of  the  judgment  roll ;  which  roll  it  is  provided  shall  contain  the  summons, 

S leadings  and  copy  of  the  judgment,  with  any  verdict  or  report,  the  offer  of  the 
efendaat  case,  exceptions,  and  all  orders  relating  to  a  change  of  parties,  or  in  any 
way  involving  the  merits,  and  necessarily  affecting  the  judgment.  On  such  appeal 
promoted  by  the  defendant,  the  sujQSiciency  of  the  complaint  is  put  in  issue  if  it  be 
made  the  ground  of  appeal  (s.  327,  328.)  It  is  conceived  that  the  objection  to  the 
sufficiency  of  the  complaint  is  waived,  even  on  appeal,  if  the  judgment  appealed 
from  is  sought,  in  the  notice  of  appeal,  to  be  reversea  or  modified  for  reasons  other 
than  the  defects  in  the  complaint.''  Per  Willard,  J.,  in  Carley  v.  WWeins^  6  Barb. 
S.  C.  R.,  555,  564.  See  Schwat  v.  Fumut^  1  Code  Rep.  N.  S.,  342;  Fry  t. 
BmneU^  lb.  256. 

It  has  been  decided  that  the  privilege  of  a  foreign  consul  to  be  exempt  from  the 
jurisdiction  of  a  State  tribunal,  must  w  asserted  in  due  time,  and  is  waived  by  an 
answer  to  the  merits.    Fly  fin  v.  Stougkton^  5  Barb.  S.  C.  R.,  115. 

We  doubt  the  soundness  of  this  decision,  because  this  privilege  of  a  consul  is  not 
a  personal  privilege,  it  is  the  privilege  of  the  sovereign  he  represents ;  and  the  consul 
has  no  power  to  waive  it  in  express  terms,  still  less  has  he  the  power  to  do  so  by 
implication.  See  Davit  v.  Packard.  7  Peters,  276.  Thompson  y.  Valartno^  3 
Code  Rep.,  143,  Re  Acinena.    1  Sand.  S.  C.  R.,  690. 

The  latter  provision  in  this  section  is  analogous  to  the  practice  in  chancery  of 
permitting  the  oenefit  of  a  plea  to  be  saved  to  the  defendant  at  the  hearing.  Miiford 
Eq.  Pl.^  303. 

The  distinction  between  pleas  in  abatement  and  pleas  in  bar  is  not  abolished. 
Gardiner  v.  Clark,  6  Pr.  R.,  449. 

An  objection  in  the  nature  of  a  plea  in  abatement  (other  action  pending)  cannot 
be  taken  in  a  general  answer,  and  is  waived  by  an  answer  on  the  merits.    lb. 

This  decision  is  wholly  untenable,  even  supposing  an  answer  of  another  action 
pending  is  in  the  nature  of  a  plea  in  abatement  But  an  answer  of  another  action 
pending  could  never  be  pleaded  in  abatement.  A  plea  in  abatement  must  give  the 
plaintiff  a  better  writ  The  answer  of  another  action  pending  does  not  do  that,  it  is 
mbar. 


Chapter  III. 
77i>e  Answer. 

Section  149.  Answer  what  to  contain. 

150.  Counter  claim.    Several  defenses. 

151.  Demurrer  and  answer  when  allowed. 

152.  Sham  and  irrelevant  defenses  to  be  stricken  out 

§  149.  [128.]  Amended  1849, 1851, 1852.)  Answer^  what  to 
contain. — ^The  answer  of  the  defendant  must  contain  : 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief; 

2.  A  statement  of  any  new  matter  constituting  a  defense  or 
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connter  claim,  in  ordinary  and  concise  language  without  repe- 
tition. 

jSlmendmentM  of  iection. 

This  section  in  the  code  of  1848  was  as  follows : — 
The  answer  ot  the  defendant  shall  contain, — 

1.  In  respect  to  each  allegation  of  the  comolaint  controverted  by  the  defendant 
a  specific  denial  thereof,  or  of  any  knowledge  thereof  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense,  in  ordinary  and  con- 
cise language  without  repetition,  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended. 

This  section  in  the  code  of  1849  was  as  follows : — 
The  answer  of  the  defendant  shall  contain, — 

1.  In  respect  to  each  allegation  of  the  complaint  controverted  by  the  defendant, 
a  general  or  specific  denial  thereof^  or  a  denial  thereof  according  to  his  information 
and  belief^  or  of  any  knowledge  thereof  sufficient  to  form  a  bebef. 

2.  A  statement  of  any  new  matter  constituting  a  defense,  in  ordinary  and  con- 
cise language  without  repetition,  and  in  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended. 

The  section  in  the  code  of  1851  was  as  follows : — 
The  answer  of  the  defendant  must  contain, — 

1.  A  specific  denial  of  each  material  allegation  of  the  complaint,  controverted 
by  the  defendant  according  to  his  knowledge,  information,  or  belief,  ot  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief. 

2.  A  plain  and  concise  statement  of  any  new  matter  constituting  a  defense  or 
set  o^  without  unnecessary  repetition. 

Commencement  of  answer. 

It  will  be  observed  that  this  section  does  not,  as  in  the  case  of  the  complaint 
(section  142) ,  make  it  necessary  to  insert  the  title  of  the  cause.  It  is,  however,  in- 
variably the  practice  to  entitle  me  answer ;  and  where  an  answer  was  served  entitled 
in  the  ^  Supreme  court,"  instead  of  the  "  Superior  court,"  and  the  plaintiff  without 
returning  it  or  notifying  the  defendant,  treated  it  as  a  nullity  and  entered  judgment, 
the  judgment  was  set  aside  as  irregular.  WUliamt  v.  ShoUoj  4  Sand.,  S.  C.  R., 
641.  It  was  not  decided  whether  it  was  necessary  to  entitle  the  answer  at  all  or  not ; 
but  the  decision  proceeded  on  the  ground  that  the  irregularity,  if  any,  in  the  form  of 
the  answer  did  not  entitle  the  plaintiff  to  enter  judgment  He  should  have  refused 
to  receive  it,  or  have  returned  the  answer  if  inadvertently  received,  or  given  notice 
to  the  opposite  party  of  the  irregularity. 

•  Where  there  are  several  suits  between  the  same  parties,  or  several  defendants 
answering  separately^  the  answer  served  should  show  to  which  suit  it  relates,  or  for 
which  defendant  it  is  put  in.  Pietere  v.  Tkompeonj  Coop.  249 ;  Griffith  v.  Wood^ 
11  Yes.,  62.  An  insufficient  answer  cannot  be  disregarded  without  leave  of  the 
court     Coming  v.  Haighty  1  Code  Rep.,  72 ;  Hartneu  v.  Bennetty  3  Pr.  R.,  289. 

Answer  and  Demurrer. 

* 

The  answer  and  demurrer  are  different  pleadings ;  and  by  the  fact  that  they  are 
on  one  paper,  and  in  form  connected,  they  do  not  lose  their  distinct  character.  Per 
Sill,  8.,  m  Howard  v  MuMgan  Southern  R.  R.  C,  5  Pr.  R.,  207. 

What  may  or  muet  be  denied. 

Where  the  cause  of  action  stated  in  the  complaint  is  divisible,  or  where  there 
are  several  causes  of  action  stated,  the  defendant  may  by  his  answer  deny  part,  or. 
some  or  one  of  the  cause  or  causes  of  action,  and  leave  the  residue  unanswered 
Smith  V.  Shat/eldt,  3  Code  Rep.,  175;  Tracy  v.  Humphreu.  lb.  190;  Willis  y. 
Taggard,  6  Fr.  R.,  433:  Genesee  Mut.  Ins.  Co.  v.  Monyhen,  5  Jb..  322;  Sny- 
der  Y.  White^  6  16.,  321.  In  such  a  case  the  answer  should  state  to  what  part,  and 
how  much  or  many  of  the  cause  or  causes  of  action,  the  defendant  intends  it  to  apply. 
lb.  It  must  be  a  complete  answer  to  such  part.  Jb.  And  if  it  profess  to  answer 
the  whole  complaint,  but  in  hcX  contains  only  an  answer  to  a  part,  it  is  demurrable: 
lb.    Thumb  v.  Walrath^  1  Code  Rep.,  N.  S.,  316. 

As  to  what  are  material  allegations,  it  has  been  held  that  only  those  allegations 
in  a  complaint  which  the  plaintiff  must  prove  on  the  trial,  in  oroer  to  maintain  his 
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actioii,  are  to  be  deemed  material.  Fry  v.  BemuU,  1  Code  Rep.,  N.  S.,  338.  It 
is  upon  these  only  that  an  issue  can  be  properly  taken,  and  it  is  of  these  only  that 
the  truth  is  admitted  by  the  omission  in  the  answer  of  a  specific  denial,    lb. 

See  further,  as  to  what  are  material  alle|[ation8,  note  to  160  of  this  code. 

An  answer  which  controverts  no  material  allegation  of  the  complaint,  and  sets 
up  no  new  matter  of  defense,  but  merely  denies  a  conelusioa  of  law,  m  insufficient 
McMurrau  v.  CHfford^  5  Pr.  R.,  14. 

But  where  a  party  makes  distinct,  though  immaterial  allentions,  and  in  a  tra- 
versable form,  the  other  party  may  traverse  them.  Kmg  v.  Uika  Jkumr,  Co.j  6  Pr. 
R.,  485.    Jnfm.    9  Code  Rep.,  67. 

Where  a  defendant  is  sued  as  an  assignee  of  a  lease,  and  denies  by  his  answer 
only  the  execution  of  the  lease  and  assignment,  he  cannot  on  the  trial  set  up  by  way 
of  defense  that  before  the  commencement  of  the  action,  he  had  parted  with  all  his 
interest  in  the  lease.    JT^ttliCas  v.  JUoyto,  1  Code  Rep^,  N.  S.,  363. 

How  tiu  denial  U  to  be  made. 

The  denial  may  be  either  general  or  ^Mcifie,  In  the  codes  of  1848  and  1851, 
a  wecifle  denial  only  was  allow^;  and  under  those  codes  it  was  held  that  an  answer 
whicb  alleged  generall)r  that  the  defendant  denied  each  and  every  allegation  in  the 
complaint,  was  insufficient.  Seward  v.  MUUr^  6  Pr.  R.,  312.  Roaentkal  v.  Brueh, 
1  Code  Rep.,  N.  S.,  72S.  Such  an  answer  was  held  sufficient  under  the  code  of 
1849.  Kellogg  v.  Chmrch,  3  Code  Rep.,  39.  4  Pr.  R.,  339.  The  code  of  1849  al- 
lowed a  ^  general  or  specific''  denial,  as  does  the  present  code ;  and  probably  a  denial 
such  as  was  sanctionea  in  Kellogg  v.  Ckurek  would  now  be  sufficient 

Where  the  complaint  alleged  that  defendant  **•  assaulted  the  plaintiff,  and  seized 
him  by  the  collar  and  shook  him  violently."  The  answer  ^  denied  that  he,  the  de- 
fendant, did  assault  the.  said  plaintiff,  and  seize  him  by  his  collar  and  shake  him  vio- 
lently.'^ On  demurrer  to  this  answer,  the  court  ^Barculo,  J.)  said,  **  I  think  the  an- 
swer is  insufficient  The  defendant  nas  erooped  three  of  the  charges,  and  denied 
them  under  oath,  in  such  a  manner  that  if  be  should  be  guilty  of  two  and  not  guil^ 
of  the  other  one,  his  answer  would  not  be  literally  untrue.  This  is  not  good  pleaci- 
ing  within  the  code.  The  object  of  the  special  pleading  and  the  oath  adopted  by  the 
code,  is  to  require  the  defeimnt  to  admit  so  much  of  the  charge  as  he  cannot  con- 
scientiously deny,  and  thus  narrow  down  the  issue  to  thoee  points  which  are  really  in 
controversy.  The  denial  in  this  case  should  have  been  of  each  charge  disjunctively, 
if  the  defendant  intended  to  put  the  whole  of  them  in  issue."  HaplSni  v.  Everitt^  3 
Code  Rep.  150. 

That  case,  it  must  be  remembered,  we  decided  under  the  code  of  1849,  which 
required  a  epeeifte  denial  of  each  allegation. 

Althougn  a  defendant  may  controvert  generally  the  allegatiotts  in  the  complaint, 
yet  he  must  do  it  issuably.    PeopU  v.  Van  Renteaaer,  8  Bab.  S.  C.  R.,  189. 

Under  the  code,  prior  to  the  amendment  of  1852,  denials  were  allowed  "aooonl- 
ing  to  the  knowledge,  infonnation,  or  belief  of  a  defendant.  The  words,  **  accord- 
ing to  his  knowledge,  information,  or  belief, "  are  omitted  in  the  present  code.  We 
cannot  pretend  to  predict  the  effect  of  this  amendment 

Under  the  code  of  1851  it  was  held  that  an  allegation  in  the  answer,  that  the  fiusts 
were  **  true,  as  this  defendant  has  been  informed  and  believes,"  was  eauivalent  to  an 
averment  uponmformation  and  belief.    Fry  v.  Bennett,  1  Code  Rep.,  N.  S.,  238. 

^  As  to  matters  which  were  not  alleged  to  be  the  defendant's  own  acts,  or  to  be 
within  his  personal  knowledge^  it  was  sufficient  if  he,  in  his  negative  averments, 
denied  the  facts  charged  upon  his  belief  only.  Bolton  v  Gardner,  3  Paige,  272,  ana 
per  Parker,  J.^  ""  It  would  oe  absurd  to  say  that  a  defendant  may  deny  an  allegation 
of  the  complaint,  when  he  has  not  knowledge  thereof  sufficient  to  form  a  belief,  and 
yet  shall  not  be  permitted  to  deny  such  allegation,  when  he  believes  it  to  be  untrue. 
IVom  the  157th  section,  it  may  he  implied,  that  an  answer  may  be  made  on  a  belirf 
only."    Dttoit  v  Potter,  2  Code  Rep.,  99.    4  Pr.  R.,  155. 

And  where  an  answer  commenced  as  follows : 

**  The  defendant  verily  believes,  and  therefore  answers,"  that,  ke, ;  it  was  held 
soffident    Jb. 

An  allegation  that  a  party  **  bdieveti'^  an  act  to  have  been  done,  is  equivalent  to 
an  allegation  that,  ^  according  to  his  information,  knowled^,  and  belief/'  such  act 
was  done.  Therefore,  where  a  party  alleged  that  ^  he  fte/ieoct"  the  said  note  was 
duly  presented  for  payment,  snch  allegation  was  held  equivalent  to  an  allegatioii 


§  149.]  PLBADiKQS. — AssvnaL,  161: 

*^aceonliiig  Id  his  infoimatton,  knowledge,  and  belie£"    Howdl  v.  Fra»ar,  1  Codr 
Rem  N.  £,  270. 

A  defendant  had  to  answer  according  to  his  knowledge,  information,  or  belief,  or 
deny  any  knowledge  or  information  thereof,  sufficient  to  form  a  belief;  and  in  gene- 
ral, where  acts  charged  as  the  acts  of  the  defendant  himself  were  of  sach  a  nature 
that  he  could  be  presumed  to  recollect  them  if  ever  they  took  place,  a  positive  answer, 
was  required.  Hall  v.  Wood,  1  Paige,  404.  Sloan  v.  LittU^  3  i6.,  103.  Utiea  Ins, 
Co,  V.  Lynch,  2  Pai^,  210.  Thus,  on  a  bill  in  chancery,  charging  usury,  an  answer 
that  the  defendant  did  not  remember  the  terms  on  which  the  money  was  lent,  wa« 
considered  evasive  and  tantamount  to  an  admission  of  the  allegation  in  the  bill. 
SeoUt  v.  Hutnt,  Litt.  Sel.  Ca.,  379.  And  where  a  bill  charged  a  defendant  with 
making  an  agreement,  and  he  denied  that  he  made  the  agreement  according  to  **  his^ 
recollection  and  belief"  his  answer  was  deemed  insufficient  and  evasive.  Tctylor  v. 
LuUuTy  2  Sumn.,  228.  But  where  it  was  possible  the  defendant  might  not  recollect 
the  facts,  although  charged  as  being  his  own  acts,  a  denial,  according  to  his  knowlt 
edge,  recollection,  and  belief^  was  sufficient.  Hall  v.  Wood,  1  Paige,  404. — 
Where  a  defendant  denied  all  knowledge  of  a  fact,  but  admitted  his  belief  of  it,  i% 
was  not  necessary  for  him  to  deny  any  information  on  the  subject.  VaviM  v.  Mapet^ 
2  Paige,  105. 

And  under  the  code  of  1851,  in  an  action  for  an  assault  and  battery,  the  com- 
plaint ailesed  that  the  defendant  spat  in  the  face  of  the  plaintiff.    The  answer  as  to- 
this  was,  that  the  defendant  had  not  ^  knowled^  or  information  sufficient  to  form  a- 
belief  whether  he  did  spit  in  the  plaintiff's  face  or  not,  and  therefore  he  denied  the 
same.''    The  plaintiff  moved  to  strike  out  the  answer  as  sham,  irrelevant,  or  frivo- 
lous; and  the  motion  was  granted.    Oakley,  Ch.  J.,  said.  The  motion  gives  rise  to- 
this  question,  whether  the  defendant  may  put  in  an  answer  in  this  form,  to  a  fact 
which  is  presumptively  within  his  own  personal  knowledge.    We  think,  as  a  generali 
rule,  he  cannot    There  may  be  cases  in  which,  although  apparently  within  his« 
knowledge,  he  does  not  know  or  remember  the  facts  alleged.    If  so,  he  must,  in  his 
answer,  or  in  the  affidavit  verifying  it,  state  the  lapse  of  time  or  other  circumstance*- 
which  he  supposes  will  warrant  the  qualified  denial  permitted  by  the  code  when  the 
party  has  not  knowledge  or  information  sufficient  to  form  a  belieifl 

An  answer  that  the  defendant  had  no  knowledge  or  belief,  other  than  that  derived 
from  the  facts  stated  in  the  plaintiff's  bill,  and  that  therefore  he  neither  denies  norV 
admits  the  same,  was  insufficient,  for  he  snould  either  admit  or  deny,  according  to  the 
best  of  his  knowledge,  information,  or  belief.      Sloan  v.  LiUU,  3  raige,  103.     Utica 
Im,  Co.  V.  Lynch,  ib.^  210.    3  Johns.  Ch.  R.,  297,  and  Cooper's  £q.  PI.,  314.    DeW'>- 
rtux  V.  Cooper,  11  Verm.  R.,  103.    Davis  v.  Mapet,  2  Pai^,  105. 

And  where  an  answer  was  as  follows — ^^^nd  the  defendant  further  annoering',^ . 
says  that  he  is  ignorant  ef  whether,^^  &c.,  "^  and  the  defendant  Imves  the  plaintiffs 
to  cffer  such  proofs  thereof  oi  they  may  be  advised J^ 

On  the  trial  the  parts  of  the  complaint  thus  answered  were  held  not  to  be  suffi-- 
ciently  denied,  and  were  taken  to  be  admitted.    The  plaintiffs  had  a  verdict. 

The  defendant  afterwards  moved  for  a  new  trial — ^that  motion  was  denied — andi 
from  the  order  denying  such  motion,  an  appeal  was  brought.  And  by  the  courts . 
^Tbe  allegation  in  the  answer,  that  the  defendant  is  ignorant  of  the  facts  set  up  in, 
the  complaint,  is  not  such  an  answer  as  is  required  by  the  code,  to  call  from  the  plains - 
tiff  proof  of  the  complaint  on  the  trial. 

^  To  say  that  he  is  ignorant  of  a  fact  set  up,  may  be  true  and  yet  the  party  ma j 
have  all  the  knowledge  and  information  necessary  to  establish  in  his  own  mind  per-p 
feet  belief  in  the  existence  of  such  fact.    The  intent  of  the  code  was  to  prevent  such 
a  coarse  of  pleading,  and  to  compel  parties  who  might  be  personally  ignorant  of  facts « 
charged,  to  answer  as  to  their  information  and  belief;  and  to  protect  them  in  such, 
cases,  permitted  them  to  say,  whether  they  had  such  information  or  not.    Supppse  ■ 
the  question  had  been  the  execution  of  a  deed  of  these  premises  which  was  set  out« 
in  the  complaint,  and  the  defendant  should  answer  that  he  was  ignorant  whether - 
the  deed  was  executed  or  not,  and  yet  he  knew  from  the  signature,  the  acknowledgr- 
ment,  and  the  recording,  that  such  a  deed  had  been  made  and  was  in  existence— 
would  the  answer  of  ienorance  comply  with  the  rules  of  pleading  in  the  code,  or 
would  it  be  proper  for  the  defendant  to  admit,  that  from  the  facts  of  which  he  was 
informed,  he  believed  the  deed  was  executed?"     Wood  v.  Stantials,  3  Code  Rep.,. 
152. 

Where  a  defendant  has  no  knowledge  of  any  of  the  (acts  stated  in  the  complainti . 

11 
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lift  anj  deny  generally  ell  knowledge  or  inlbnnction  of  the  nme,  or  any  knowledfe 
or  information  sufficient  to  form  a  ^lief :  he  need  not  in  luch  a  caie  anewer  eadi 
tfbeation  speciikally.    J&. 

It  ie  not  suAdent  for  the  defendant  to  lay,  that  he  has  no  knowledge  or  infonna- 
tfon  of  the  matter  alleged  ezeept  what  be  derives  from  certain  documents,  inlese 
flmbe  documents  or  copies  thereof  or  the  sobslance  thereof,  are  or  is  contained  in  his 
•newer  or  annexed  thereto.    Cuyler  ▼.  Bogatt^  3  Paige,  180. 

It  is  not  a  sufficient  answer  to  certain  specific  facts  charged  in  a  complaint  to  say, 
"^that  they  may  be  true,  but  that  the  defendant  has  no  knowledge  of,  but  is  s  stranger 
to  them,  imd  leaves  the  plaintiff  to  prove  the  same."  Smith  v.  Latktt^  5  Johns., 
Oh.  R.,  247. 

Nor  was  it  enovgh  for  a  defendant  in  his  answer,  meMy  to  deny  knowledge,  be 
kad  to  add  as  to  mformation,  Norton  v.  Warner^  3  Edw.,  Ch.  R.,  100.  But  where 
m  defendant  aliened  that  he  was  utterly  and  totally  ignorant,  it  was  held  sufficient 
without  adding  belief,    lb. 

And  it  was  held,  under  the  code  of  1821,  that  a  defendant  soed  as  the  joint 
■laker  of  a  promissoiy  note,  could  not  answer  that  he  had  no  information  or  knowl- 
edge, whereon  to  found  a  belief  whether  the  note  was  made  by  the  defendants  or 
either  of  them.  JIfott  v.  BumeU,  1  Code  Rep.,  N.  S.  229.  So  a  partner  having  the 
means  of  information  within  his  power,  could  not  answer  in  respect  to  a  matter  of  the 
partnership,  that  he  had  no  information  or  knowledge  sufficient  to  form  a  belief.  A. 
And  where  the  complaint  was  on  a  bond,  executed  by  the  defendant  as  suiety  ibr  one 
Cavanagh,  conditioned  to  be  void  on  payment,  by  Cavanagh,  to  the  plaintiff,  of  the 
amount  recovered  by  the  plaintiff  against  the  said  Cavanagh  in  a  suit  then  pending, 
ftet  forth  the  bond  and  condition,  and  that  the  plaintiff  mily  recovered  jud^cnt. 
The  defendant  answered,  that  '•'•  he  had  no  knowledge  or  information,  sufficient  to 
form  a  belief  whether  the  plaintiff  recovered  judgment'^  The  attorney  for  the  defefnd- 
•Bt,  was  also  the  attorney  for  Cavanagh,  in  the  action  referred  to  in  tBe  bond.  The 
eourt  of  common  pleas  struck  out  the  answer  as  sham;  and  Daly,  J.,  in  delivering  the 
decision,  said,  ^when  the  defendant  executed  the  bond  or  undertaking  on  which 
this  action  is  based,  he  knew  that  the  suit  against  Cavanagh  was  pending.  The 
attorney  by  whom  he  now  defends,  conducted  the  defence  in  that  suit,  and  the 
Jadgment  is  a  public  record.  If  he  had  not  thus  constructive  notice  of  the  judgment, 
lie  had  the  necessary  means  of  information.'  He  had  but  to  ask  hit  own  atiomey^ 
When  that  attorney  was  preparing  the  answer  for  him.  To  permit  a  party  so  cir- 
•ttmstanced,  with  every  means  of  knowledge  within  his  power,  to  answer  that  he  has 
He  knowUdgt  or  u^ormaium  tuffkient  to  form  a  Mief  vhtlher  the  judgment  was  re^ 
moered,  would  be  to  sanction  a  palpable  evasion.''  nance  v.  Remmwg,  1  Code  Kep. 
N.  8.,  204. 

A  eomplaint  on  a  premium  insurance  note,  set  forth  the  note,  the  issuing  of  the 
policy  of  insurance,  and  the  facts  which  rendered  the  defendant  liable  to  pay  the 
note.  The  answer  admitted  the  making  the  note  and  issuing  the  policy,  and  con- 
cluded in  these  words,  **  as  to  each  and  every  other  allegation  of  the  complaint,  and 
not  herein  expressly  admitted,  this  defendant  has  not  any  knowledge  thereof  suffi- 
cient to  form  a  belief."  The  plaintiff  moved  for  a  judgment  on  the  ground  of  the 
insufficiency  of  the  answer.  The  motion  was  refusM,  and  by  Wells,  J.,  ^  The  answer 
in  this  ease  it  clearly  within  this  section.  The  facts  admitted  are  the  execution  of 
the  note  and  delivery  of  the  policy.  With  regard  to  the  residue  of  the  complaint, 
the  defendant  denies  any  knowledge  thereof  sufficient  to  form  a  belief.  If  the  facts 
admitted  by  the  answer  were  sufficient  to  entitle  the  plaintiff  to  recover,  this  motion 
would  be  in  order,  and  judgment  would  now  be  rendered  in  fevor  of  the  plaintiff. 
But  such  is  not  the  case.  There  are  material  alleEstions  in  the  complaint  which  are 
not  admitted :  and  which  remain  to  be  established.  The  defendant  by  this  denial, 
has  put  the  plaintiff  to  the  proof  of  them."  Genetee  Mutual  ins.  Co.  v.  Moynihen^ 
5  Pr.  R.,  322.  And  in  an  action  on  two  promissory  notes,  the  complaint  duly 
▼erified  after  alleging  the  making  the  notes,  alleged  that  they  were  duly  transferred 
tft  the  plaintiff,  and  that  he  was  the  holder  and  owner  thereof.  I'he  answer  also 
▼enfied.  admitted  the  makine  the  notes,  **  that  as  to  the  transfer  of  the  notes  to  the 
Jdaintiff,  and  as  to  his  being  the  holder  and  owner,  the  defendint  had  no  knowledge 
.or  information  sufficient  to  form  a  belief;"  there  Wells,  J.,  held  it  to  be  a  good  an- 
»Wer,  and  said,  reflection  had  confirmed  hiis  in  the  correctness  of  the  decision  in 
Qmeeee  Mutual  In$,  Co.  v.  Moynikeny  tupra;  and  that  whether  the  answer  was 
far  was  not  verified,  made  no  difierence.     Miyr/«r  v.  White^  0  Pr.  R.,  321. 
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lo  an  action  pending  when  the  code  took  effect,  (Palmer  v.  Tmin,  3  Sand.,  S. 
C.  R.  139) ,  it  was  said,  that  ^  a  director  of  a  moneyed  corporation  or  banking  asio- 
datioo,  should  never  be  permitted  to  deny  his  own  knowledge  of  the  lawful  transac- 
tions of  the  company,  or  of  any  matter  which,  in  the  discharge  of  his  duties,  he  was 
bound  to  know,  if  by  such  denial,  the  rights  of  a  third  person,  an  innocent  dealer 
with  the  company,  may  be  prejudiced  or  imfected." 

New  Matter, 

What  is  new  matter  ?  In  an  action  by  several  plaintilb  for  an  unlawful  taking 
of  property,  a  denial  that  the  plaintifi  are  the  joint-owners,  is  new  matter.  Walrod 
V.  BenmeU,  6  Barb.,  S.  C.  R.,  144.  In  an  answer  to  a  complaint  on  a  promissory 
note,  an  averment  of  payment  is  merely  a  denial  of  a  material  [implied]  allegatioa 
of  the  complaint,  and  is  not  new  matter.  Qieum  v.  Gtrssoik  1  Code  Rep.,  N. 
S.,  414. 

How  new  matter  is  to  be  pUaded,  New  matter  in  avoidance,  should  confess 
dijectl]|r  or  by  implication,  that  but  for  the  matter  in  avoidance,  the  action  could  be 
maintained.  An  answer  of  new  matter  in  avoidance,  cannot  therefore  be  pleaded 
bypothetically.  Thus,  in  an  action  for  slander,  the  defendant  cannot  as  one  defense 
deny  that  he  uttered  the  defamatory  words;  and  then  suggest  bypothetically,  that  if 
he  did,  he  uttered  them  in  reference  to  a  certain  contract,  &c.  Porter  v.  McCreedy^ 
1  Code  Rep..  N.  &,  88;  Satflet  v.  fFbodm,  ib,  409;  6  Pr.  R.,  84.  Buddmgtm 
▼.  JDamt,  ib.  401.    Lewis  v.  Kendail,  ib,  59. 

The  new  matter  must  be  £icts ;  and  where  the  answer  alleged  that  the  note 
sought  to  be  recovered  upon,  was  obtained  by  fraud,  but  did  not  set  out  the  &cts  aii4 
circumstances  of  such  fraud,  it  was  held  insufficient  on  that  ground.  McMurrau  v. 
G^ord,  5  Pr.  R.,  14. 

The  code  **  requires  the  statement  of  new  matter  to  be  in  ordinary  and  cpndse 
language.  This  does  not  authorize  a  party  to  set  out  all  the  evidence  in  the  casa^ 
nor  to  plead  a  mere  presumption  of  a  fact  Facts  should  be  stated  according  to 
their  legal  effect; "  and  therefore  in  an  action  to  foreclose  a  mortgage,  it  was  held, 
that  the  defendants  could  not  set  up  in  their  answer,  a  purchase  of  the  mortgage 
premises  from  the  mortgagor,  without  notice  of  the  mortgage,  and  quiet  possessioa 
claiming  as  owners,  for  more  than  20  years  before  suit  commenced ;  the  answer  should 
have  been  payment.  Paltison  v.  Taylor ,  1  Code  Rep.,  N.  S.,  174.  This  case  seema 
in  conflict  with  Garvey  v  Fowler^  4  Sand.,  S.  C.  R.,  665,  where  it  was  held,  that  in 
an  action  on  a  check,  if  the  plaintiff  intends  to  rely  on  facts  which  excuse  notice  of 
presentment,  he  must  plead  such  ^ts.  An  averment  of  due  notice  of  presentment 
will  not  suffice.     Garvey  v.  Fowler,  4  Sand.,  S.  C.  R.,  665. 

Where  matter  of  defense  occurs  after  the  commencement  of  the  action,  [and  be* 
fore  answer]  it  may  be  set  up  by  answer.  2  JBdw.,  Ch.  R.,  110.  3  Pr.  R.,  414., 
If  the  new  matter  occurs  after  answer  put  in,  the  defense  must  be  made  by  a  supple* 
naental  answer.    Homfager  v.  Hornfager,  1  Code  Rep.,  N.  S.,  180. 

An  answer  which  alleged  ^^  that  the  plaintiff  who  prosecutes  the  action,  is  not 
the  real  party  in  interest  tneretn,  nor  is  he  an  executor  or  administrator,  or  a  trustee 
of  an  express  trust,  or  a  person  expressly  authorized  by  statute  to  sue  without  joining 
with  him  the  person  for  whose  benelit  the  suit  is  prosecuted,''  held  bad  on  demurrer, 
for  the  reason  that  it  did  not  state  the  facts  upon  which  the  defendant  relied  to  sus- 
tain his  allegation  that  the  plaintiff  had  no  rignt  to  sue.  Russell  v.  Clapp.  3  Code 
Rep.,  64.    4Pr.  R.,347. 

GousUeT'claim, 

Prior  to  the  amendment  of  1852,  the  word  set  t^  was  used  in  this  section. 
When  the  section  contained  the  word  set  ofl^  it  was  considered  to  mean  the  set  off 
allowed  by  the  revised  statutes,  and  that  it  couM  be  set  up  only  in  the  cases  therein 
provided  for.  It  was  held  that  in  an  action  for  a  tort,  the  defendant  could  not  answer 
that  he  had  a  money  demand  asainst  the  plaintiff,  and  seek  to  have  that  set  off 
against  the  plaintiff's  damages.    Jnon.    1  Code  Rep.,  40. 

A  statement  of  set  off  in  the  answer  was  a  defense.  Ranmey  v.  SmdA,  6  Pr. 
R.,  420. 

In  stating  a  set  off  comprising  promis^pry  notes,  a  judgment,  a  chattel  mortgage, 
&C.,  is  it  necessary  that  each  note,  &c.,  should  be  stated  in  a  separate  statement  of 
new  matter  ?  In  Banney  v.  Smitk,  6  Pr.  R.,  420 ;  the  answer  hj  way  of  new 
matter  stated  a  set  o^  composed  of  sundry  items  among  which  were  lour  promissory 
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notes  I  and  in  the  part  of  the  answer  relating  to  the  notes,  the  defendant  alleged  th^ 
plaintiff's  indebtedness  in  the  sam  of  $500,  on  four  several  notes  made  by  the  plain* 
tiff:  the  answer  then  stated  a  judgment  aeainst  the  plaintiff  in  favor  of  the  defendant, 
and  a  chattel  mortm[e  executed  by  the  plaintiff  to  the  defendant,  and  averred  a  pro- 
mise by  the  plaintiff  to  pay  and  offered  to  set  off  the  moneys  due  by  the  plain- 
tiff to  him  the  defendant.  The  i^aintiff  moved  to  strike  out  that  pait  of  the  answer 
relating  to  the  notes,  on  the  ground  that  the  notes  were  not  separately  stated,  in 
denying  the  motion,  Marvin,  J.,  said :  What  constitutes  a  defence  here  ?  Set  off. 
And  of  what  is  the  set  off  comp(»ed  ?  The  notes,  judgment,  and  chattel  mortgage. 
It  is  aivued  that  each  note  constitutes  a  defence,  to  the  extent  it  may  reduce  the 
plaintiff's  claim,  and  that  therefore  each  note  should  be  stated  in  a  separate  statement 
of  new  matter.  This  does  not  follow.  All  the  notes  constitute  a  set  off.  and  it  is 
not  objectionable  to  include  all  the  notes  in  the  same  statement  of  new  matter.^ 

In  an  action  for  a  money  demand  on  contract,  the  defendant  can  set  up  in  his 
answer,  matter  fiilling  short  of  a  defense,  by  way  of  recoupment  in  mitii^tion  of 
damages.     Willis  v.  Tagford,  6  Pr.  R.,  433. 

Thus  a  set  off  may  be  set  up  by  answer,  although  it  be  not  claimed  as  a  full  de- 
fence.   It  is  good  as  far  as  it  goes.    lb. 

In  an  action  for  a  tort^  (except  libel  or  slander) ,  the  defendant  cannot  set  up  by 
answer  matter  in  mitigation  of  damages — but  if  they  exist,  he  may  give  evidence  of 
them  on  the  trial  or  assessment  of  damages.  Rosenthal  v.  Brush,  1  Code  Rep.,  N. 
a,  228,  and  see  Sdineider  y.  SduUtz,  4  Sand.  S.  C.  R.,  664. 

**  An  answer  which  sets  up  by  way  ot  set  off,  that  the  plaintiff  previous  to  the  ae- 
cniing  of  the  demand  set  forth  in  the  complaint,  was  indebted  to  the  defendant  on 
account  of  previous  transactions,  in  a  sum  of  money  equal  to  the  sum  claimed  by 
the  plaintiff,  as  will  appear  by  the  account  current  rendered  by  the  defendant,  as 
stated  in  the  complaint  is  indefinite  and  uncertain. 

**The  defendant  was  under  an  order  requiring  him  to  make  the  answer  in  this 
respect  definite  and  certain  by  amendment,  and  he  now  states  the  set  off  to  be  for 
work  and  labor,  and  for  goods,  wares,  and  merchandise,  and  for  money  lent,  paid 
out,  and  expended,  in  the  language  of  the  common  counts  in  actions  of  assump- 
sit, under  the  old  practice.  The  answer  is  in  no  recpect  a  compliance  with  the  order, 
^nd  must  be  stricken  out,  with  costs."     Wigpns  v.  Gons,  1  Code  Rep.  N.  S^  117. 

Where  a  defendant  sets  up  a  counter-claim  m  his  answer,  and  also  commences  a 
cross  action  for  the  recovery  of  the  same  cause  of  action  as  that  embraced  in  the 
eounter-datm,  he  may  be  made  to  elect  on  which  he  will  rely,  his  answer,  or  his 
cross  action.  Fabricotti  v.  Launitz,  1  Code  Rep.  N.  S.,  121 ;  Farmer^s  Loan  Oftd 
Trust  Co.  V.  Hunt,  lb,  1 ;  Hammond  v.  Baker^  lb,  105. 

Where  B.,  after  setting  up  new  matter  in  his  answer  to  an  action  by  A.,  after- 
wards sued  A.  for  the  same  matter  as  that  set  up  in  his  answer,  held,  that  A.  might 
move  in  the  action  by  B.  for  a  refeience  to  ini^uire  if  the  cross  action  was  for  the 
same  cause  as  the  matter  set  up  in  the  answer  m  the  first  action,  and  if  the  report 
was  in  the  affirmative,  that  A.  would  be  entitled  to  an  order,  dismissing  B.'s  cross 
action.    Formats  Loan  and  Trust  Co.  v.  Hunt,  1  Code  Rep.,  U.  S.,  1 . 

Where  the  answer  of  one  of  several  defendants  stated  facts  which  did  not  con- 
stitute a  defence,  and  was  immaterial  as  between  him  and  the  plaintiff,  but  was  in- 
tended to  form  a  case  for  adjudication  of  equities  between  him  and  a  co-defendant, 
who  did  not  answer,  the  answer  was  stricken  out^  on  motion,  for  the  reason  that  it 
was  entirely  immaterial  on  the  question  of  the  plaintiff's  right  to  recover.  Wood- 
vforth  V.  Bellosps,  1  Code  Rep.,  129 ;  4  Pr.  R.,  24. 

Answer  in  particular  cases. 

JHoorce. — ^To  a  complaint  for  a  divorce  by  a  wife  against  her  husband  charging 
epruelty,  the  defendant  may  in  his  answer  show  the  provocation  given  by  the  wife, 
^d  which  led  to  the  alleged  acts  of  cruelty.  Devraismes  v.  DeoraismiS,  2  Code 
Rep.,  124. 

Where  such  a  complaint  alleges  the  receipt  of  a  dowry,  the  defendant  may  state 
in  his  answer  the  value  of  the  property  received,  and  what  equities  he  has  in  opposi- 
tion to  the  wife's  claim.    /&. 

See  rale  64  of  supreme  court  rules,  in  appendix. 

F^ectmsnt, 

In  an  action  of  ejectment,  where  the  plaintiff  alleged  a  legal  title,  the  defendant 
eonld  not  set  up  in  his  answer  an  equitable  title  as  a  defence.    Hill  v.  McCarth^^  3 
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Code  Rep.,  43.     WUHanu  v.  ShoUo,  4  Sand,  S.  C.  R.,  641.     Crary  v.  Goodman^  9 
Bw1>.  S.  C.  R.,  657.    But  tee  section  150  of  this  code. 

Froud, 

A  defendant  in  a  bill  to  get  back  goods  obtained  by  fraud  was  compelled  to  make 
answer  thereto.  (Laws  of  1833,  p.  17 ;  2  R.  S.,  235).  Sifkin  v.  Mamimg^  4  £dw. 
Ch«  R.,  37. 

GoodtBold. 

In  an  action  for  the  price  of  goods  sold,  &c.,  aniost  several  defendants  alleged 
in  the  complaint  to  be  partners  in  business,  one  of  the  defendants  answered  that  he 
*^ never  was  a  co-partner''  with  the  other  defendants,  naming  them ;  and  the  answer 
was  held  sufficient  to  form  an  issue.     Coming  v.  Haight^  1  Code  Rep ,  72. 

Libd, 
See  section  165  of  this  code. 

LtmUotUm  Statute  cf. 
See  section  74  of  this  code. 

Partition. 

An  allegation  in  an  answer  in  a  partition  suit,  that  the  plaintiff  had  unreasonably 
refused  to  make  partition  by  deed,  was  stricken  out  as  irrelevant  and  frivolous. 
MeOowan  v.  jtfbrrotc,  3  Code  Rep.,  9. 

In  proceedings  for  a  partition  under  the  revised  statutes,  the  pleadings  are  in- 
tended to  be  like  those  in  an  action  in  which  the  petition  shall  stand  for  the  com* 
plaint;  and  any  thing  ma3rbe  pleaded  which  will  abate  the  action  or  bar  the  peti- 
tioner's right  to  a  judgment    Beed  v.  Child^  2  Code  Rep.,  69.    4  Pr.  R.,  125. 

Promistory  Nott. 

In  an  action  on  a  promissory  note  indorsee  against  indorBer,the  complaint  alleged 
presentment  and  non-payment,  and  the  answer  was  that  as  to  the  presentment  and 
Don-pa]f  ment,  the  defendant  denied  any  knowledge  theieof  sufficient  to  form  a  belief; 
oo  motion  for  a  judgment,  notwithstsnding  the  answer,  Strong,  J.^  denied  the  motion, 
and  held  that  the  answer  was  sufficient.    Dicktrmm  v.  Kimbail^  1  Code  Rep .  49. 

An  answer  to  a  complaint  on  a  promissory  note,  admitting  the  giving  tne  note, 
but  alleging  that  the  goods  /or  the  price  of  which  the  note  was  given,  were  inferior 
in  quality  to  tboee  contracted  for,  is  bad.     CattUi  v.  Woodkou$e^  I  Code  Rep^,  72. 

In  an  action  on  a  promissory  note,  an  answer  that  the  defendant  is  not  indebted  in 
manner  and  form  as  in  the  complaint  is  alleged,  is  not  a  sufficient  answer.  Pierton 
T.  CooUff,  1  Code  Rep.,  91. 

An  answer  is  bad  which  merely  alleges  that  the  note  sought  to  be  recovered  was 
obtained  by  fraud,  and  omits  to  state  any  (acts  showing  the  existence  of  such  fraud. 
MeMurray  v.  GtgFonf,  5  Pr.  R.,  14. 

Where  a  complaint  on  a  promissory  note  did  not  aver  the  plaintiff  to  be  the  owner, 
and  the  answer  admitted  the  allegations  in  the  complaint,  but  denied  that  ^^Bv  reamm 
thereof  ^^  the  plaintiff  was  entitl^  to  judgment,  the  answer  was  held  to  be  bad. 
Ihx*e  v.  Cuthmany  7  Leg.  Obe.,  149. 

On  a  complaint  against  a  defendant  as  acceptor  of  a  draft,  the  defendant  answered : 
^  He  denies  tnat  the  defendant  in  the  complaint  mentioned,  did  as  therein  alleged,  ac- 
cept the  draft  in  said  complaint  mentioned ;"  the  court  ordered  it  to  be  strw^k  out 
Meir  v.  Carttedge,  4  Pr.  R ,  1 15. 

In  an  action  on  a  promissory  note  an  answer  of  payment  is  not  new  matter. 
Giestan  v.  Giesean^  1  Code  Rep.,  N.  S:,  414. 

Ueury. — An  answer  which  alleged  that  said  note  was  usurious  in  its  inception, 
and  that  the  payee  knew  it  was  executed  fraudulently,  and  to  sell  usuriously  above 
the  rate  of  7  per  cent  per  annum,  to  wit,  li  per  cent,  a  month,  held  insufficient. 
Oould  V.  Homer,  1  Code  Rep.,  N.  S.,  356.  Usury  cannot  be  given  in  evidence 
under  a  denial  of  the  promise  to  pay.    Fay  v.  Grimtteedy  10  Barb.  S.  C.  R.,  321. 

Corporations,  by  which  is  meant  all  associations  and  joint-stock  companies  hav- 
ing any  of  the  powers  and  privileges  of  corporations  not  possessed  by  individuals 
or  partnerships,  are  forbidden  by  statute  to  interpose  the  defense  of  usury.  Law$  <f 
1850,  cap.  172,  pu  334. 

See  further,  as  to  answers,  sections  74, 150, 165;  246,  247. 
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§  150.  [129.]  (Amended  1849-1852.)  Caimkr  claim.  Sev- 
eral de/enaee — The  counter-claim  mentioned  in  the  last  section, 
must  be  one  existing  in  favor  of  a  defendant  and  against  a 
plaintiff,  between  whom  a  several  judgment  might  be  had  in 
the  action,  and  arising  out  of  one  of  the  following  causes  of 
action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of  the  action ; 

2.  In  an  action  arising  on  contract,  any  other  cause  of  ac- 
tion arising  also  on  contract,  and  existing  at  the  commence- 
ment of  the  action ; 

The  defendant  may  set  forth  by  answer,  as  many  defenses 
and  counter-claims  as  he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or  both. 
They  must  each  be  separately  stated,  and  refer  to  the  causes  of 
action  which  they  are  intended  to  answer,  in  such  manner  that 
they  may  be  intelligibly  distinguished. 

Before  the  amendment  of  IBS2  this  lection  read : 

The  defendant  may  set  forth  by  answer  as  many  defenses  as  he  shall  have. 
They  shall  each  be  separately  stated,  and  refer  to  the  causes  of  action  which  they 
ate  mtended  to  answer  in  any  manner  by  which  they  may  be  intelligibly  distin- 
guished. 

The  separate  gioonds  of  defense,  sefiaFBtely  stated,  take  the  place  of  separate 
pleas.     Cobb  v.  Fraxtt^  3  Code  Rep.,  43.    4  Pr.  R.,  413. 

The  defendant  must  state  his  defenses,  if  he  has  more  than  one.  separately.  He 
should  confess  the  trespass  which  he  means  to  justify  or  avoid,  or  he  should  deny  it 
altogether.  The  general  issue,  and  a  justification,  as  those  defenses  were  understood 
under  the  former  system,  cannot  be  united  in  [the  same  division  of]  an  answer.  Both 
eannot  be  true  at  the  same  time.    Royee  v.  Brown,  3  Pr.  R ,  391-395. 

**As  I  understand  section  129  (now  1«')0),  it  is  a  statutory  inhibition  against  du- 
plicity, in  stating  two  defenses  together.  Each  defense  or  eraund  of  defense  most 
oe  separately  stated.  And  this,  I  think,  applies  to  more  tnan  one  defense  to  the 
same  cause  of  action,  so  that,  under  the  amended  code  (code  of  1849),  it  maybe 
doubtful  whether  what  was  matter  of  form  before,  requiring  a  special  demurrer,  is 
not  now  matter  of  substance.  But  it  is  not  important  to  consider  that  point  in  this 
case ;  nor  whether,  if  duplicity  alone  does  not  now  make  the  answer  inaufieieni 
in  substance  it  can  be  (wmurred  to  at  all.''  Boyce  v.  Brown^  7  Barb.  S.  C.  R., 
80-87. 

A  defendant  may  avail  himself  of  as  many  defenses  as  he  may  have,  but  each 
must  be  separately  stated,  and  be  consistent  in  itself.  Porter  v.  MeCreedy.  I 
Code  Rep.  N.  S.,  88. 

In  an  JnonymoM  case,  1  Code  Rep.,  134,  Paige,  J-,  is  reported  to  have  held  that 
the  only  restriction  to  the  number  of  defenses  a  defendant  might  interpose,  was  as  to 
the  manner  of  stating  them,  it  being  required  that  they  should  each  be  ^*  separately 
stated.''  It  was  no  objection  on  the  tnal  that  they  were  inconsistent ;  but  the  su- 
perior court  in  Jrmolft  v  Dtimm,  4  Sand,  S.  C.  R.,  680,  it  was  held  that  a  defendant 
will  not  be  permitted  to  set  up  two  defenses,  one  of  which,  from  its  nature  must  be 
within  his  own  personal  knowledge,  and  is,  if  true,  a  complete  defense ;  thus  a  car- 
rier by  water  will  not  be  permitted  to  answer,  1.  That  he  was  not  the  owner  of  the 
vessel,  and  2.  That  the  property  shipped  was  delivered  to  the  plaintiff.  The  head 
note  to  this  case  states  that  a  defendant  will  not  be  permitted  to  set  up  two  de- 
fenses toAtcA  ar<  incontiatetU  with  each  oUur ;  it  will  be  readily  observed,  however, 
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tlMit  the  fiM  goes  fiiither,  as  the  defeoeee  offered  weve  not  inconsistent.  The  heed 
note,  perhaps,  accurately  states  the  practice  in  that  court.  In  Schneidtr  v.  8ckuU» 
4  Sand  S.  C.  R.,  664,  the  answer  denied  the  assault,  and  then  set  forth  that  if  there 
WM  any  aasault,  it  arose  hy  reason  of  the  plaintiff  having  assaulted  the  defendant 
This  answer  was  struck  out  on  motion,  the  judge  saying,  where  the  assault  was 
put  in  issue  the  defendant  could  not  plead  a  justification.  The  answer  in  that  case 
aeemed  also  had,  fi>r  heing  hypothetical ;  but  the  ground  on  which  the  answer  wi^ 
struck  out  seems  to  have  been  that  the  defenses  were  inconsistent.  In  Arnoldy. 
DtmoHy  supra,  Oakley,  Cb.  J.,  said,  "  The  answer  sets  up  two  distinct  defenses.  The 
first,  if  true,  puts  an  end  to  the  claim,  and  the  fact  averred  is  within  the  defendant'^ 
personal  knowledge.  We  think  the  rule  must  be,  that  where  facts  are  alleged  in  aa 
answer,  which  from  tbeir  nature  must  be  within  the  personal  knowledge  of  the  de- 
fendant, and  which,  if  true,  are  a  complete  answer  to  the  claim,  he  shall  not  set  up  in 
addition  another  state  of  ^cts  not  consistent  with  the  previous  defense.  Here  the  de-> 
iendants  must  rely  upon  one  or  the  other  of  these  defenses,  and  they  may  elect  whick 
they  will  retain.  Tney  cannot  stand  upon  both.  If  they  were  not  owners  of  the  sbi]i| 
it  is  no  matter  to  them  whether  the  goods  were  delivered  or  not.  If  they  were  the  own- 
ers they  ought  not  to  deny  i^  and  if  the  soods  were  delivered,  or  there  was  some  good 
cause  for  not  performing  their  contract,  let  them  state  that  defence  and  rely  upon  it 


answer, 

and  dilatory  _  _     __   _ 

the  legislature  by  defenses  intended,  such  matters  as  go  to  the  cause  of  action. 
A  similar  provision  is  2  R.  S.,  352,  s.  9 ;  and  the  distinction  between  pleas  to  the 
juriadiction,  in  abatement,  and  in  bar,  has  nevertheless,  at  all  times  been  recognized 
and  could  not  be  pleaded  together  as  defenses  to  the  action,^'  ner  Allen,  J.,  in  Chrd^ 
mer  v.  Clark,  6  Pr.,  R.  451.  Therefore,  an  objection  in  the  nature  of  a  plea  in 
abatement  mother  action  pending) ,  cannot  be  taken  in  a  general  answer.    Jb, 

This  was  decided  at  general  term,  but  we  do  not  hesitate  to  pronounce  the  de- 
cision altogether  erroneous.  An  answer  of  an  other  action  pending  is  in  bar  not  in 
abatement.  The  answer  cannot  give  the  plaintiff  a  better  complaint,  and  therefore, 
cannot  be  in  abatement 

§  151.  Demurrer  and  answer.  The  defendant  may  demur 
to  one  or  more  of  several  causes  of  action  stated  in  the  com- 
plaint, and  answer  the  residue. 

• 

AAer  an  extension  of  the  time  to  answer,  the  defendant  may  put  in  a  demurrer 
instead  of  answering.    Broadhtad  v.  Broadhtady  3  Code  Rep.,  8.    4  Pr.  R.,  308. 

The  code  of  1848  had  no  section  to  correspond  with  #bis ;  and  it  was  held,  under 
that  code,  that  a  demurrer  could  be  interposed  only  to  the  entire  complaint ;  and  oa 
a  demurrer  to  a  part  of  the  complaint  and  an  answer  to  the  residue,  wnere  it  appear- 
ed that  the  complaint  contained  allegations  which  were  all  connected  together  in  the 
statement  of  one  entire  cause  of  action,  it  was  held  that  in  joining  both  the  issues  of 
law  and  fact,  there  had  been  a  mispleaider — ^nor  where  a  complaint  contained  two  or 
more  distinct  causes  of  action,  could  a  demurrer  be  interposed  to  a  part  of  it  Mcmr 
duUer  v.  Storrs^  3  Pr.  R.,  410. 

Under  the  code  of  1849  it  was  held,  in  PtopU  v.  itfcyer,  2  Code  Rep.,  59 ;  GU- 
hert  V.  Davis,  lb.  60,  that  a  defendant  might  both  demur  and  answer  to  the  same 
caose  of  complaint;  but  in  Slocum  v.  Wheeler,  4  Pr.  R.,  373,  it  was  held  that  a  de- 
fendant could  not  demur  and  answer  at  the  same  time  a  single  cause  of  action  in  the 
complaint.  Again,  in  Spellman  v.  Weider.  5  Pr.  R.,  5,  it  was  held,  that  a  defend- 
ant could  not  demur  and  answer  to  the  wnole  of  a  pleading  at  one  and  the  sama 
time. 

In  an  action  on  a  promissory  note  against  maker  and  iodorser,  can  the  complaint 
be  treated  as  two  separate  complaints,  aod  may  one  defendant  demur  and  the  other 
anawer?  lb.  19  Wend.,  642.  Where  a  defendant  demurs,  and  answers  to  the  same 
cause  of  action,  or  to  the  whole  of  a  complaint,  the  plaintiff  cannot  treat  the  de- 
murrer as  a  nullity,  nor  move  for  judgment  \  but  be  should  move  to  strike  out  the 
answer  and  demarrer,  or  that  the  defendant  elect  by  which  he  will  abide.  SjteU' 
man  v.  Weider,  5  Pr.  R.,  5.  And,  per  Sill,  J.,  in  Iffoward  v.  Michigan  Souther^ 
MaU  Baad  Co.,  3  Code  Rep.,  215 ;  5  Pr.  R.,  206,  an  answer  and  demurrer  to  the 
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inme  cause  of  action  it  irregular  in  practire,  and  the  defendant  might  have  heen  oom- 
pelled  to  elect  by  which  he  would  stand.    Jb, 

§  162.  (Amended  1851.)  ShamrdefmMS.  Sham  and  irrele- 
vant answers  and  defenses  may  be  stricken  out  on  motion,  and 
vpon  9uch  ie7*m8  as  the  court  may  in  their  discretion  impose. 

The  parts  in  iialk  are  the  amendments.  It  was  said  that  **  tkm^^  was  not  used 
here  as  synonyrooas  with  ^faUe  ;"  and  that  it  was  6n]y  where  the  answer  took  iasae 
upon  some  immaterial  averaient  of  the  complaint,  or  set  up  new  and  irrelevant  mat- 
ter, that  it  could  properly  be  called  a  ^  sham"  defense.  Davit  v.  Pott*r^  4  Pr.  R., 
155;  2  Code  Rep.,  99.  A  ^sham"  pleading  does  not  mean  anything  different  to  a 
*^  frivolous"  pleading.  Both  words  descriM  the  same  kind  of  defense,  except  that 
a  frivolous  answer  may  not  necessarily  imply  that  its  object  was  evasion  or  delay. 
B.  Where  an  answer  denies,  in  the  form  and  manner  prescribed  in  the  code,  a 
material  allegation  of  the  complaint,  it  is  not  "  frivolous"  nor  "  sham."    lb. 

Where  in  au  action  on  two  drafts  drawn  on  and  accepted  by  the  defendants  one 
defendant  answered,  "  he  denies  that  th?  defendants  in  said  complaint  mentioned,  did 
as  therein  alleged,  accept  the  drafts  in  said  complaint  mentioned,  or  either  of  them. 
The  answer  was  verified.  The  plaintiff  moved  to  strike  out  the  answer  as  a  sham 
defense,  on  affidavits  that  the  drafts  had  been  accepted  by  defendant's  agent,  and 
that  defendant  had  promised  to  paythe  same.  The  court  granted  the  motion.  Mdn. 
T.  Cartledgij  4  Pr.  K.,  115, 116.  That  case  however  was  reconsidered  on  appeal, 
and  the  whole  question,  of  the  right  of  the  court  to  strike  out  an  answer  as  false  re- 
viewed by  Edmonds,  J.,  at  great  length.  See  2  Code  Rep.,  125 ;  8  Barb.  S  C.  R., 
75 ;  and  see  note  6  Pr.  R.,  360.  An  answer  which  denied  a  material  allegation  of 
the  complaint  might  be  struck  out  as  false,  if  not  verified,  but  if  it  were  verified  it 
could  not.  lb.  Catlin  v.  McGroarty,  1  Code  Rep  N.  S.,  291 ;  MUn  v.  Vom.  4 
Sand.,  S.  C.  R.,  660.  An  answer,  which  is  shown  from  its  falsity  and  palpable 
involousness  to  be  put  in  for  delay  merely,  may  be  stricken  out  as  a  sham  defense. 
Darrow  v.  MiUer^  3  Code  Rep.,  241.  Seward  v.  MiUery  6  Pr.  R.,  313.  And  see 
Bowen  v.  Bitull^  6  Wend.,  511.  Bddtn  v.  Deooe^  12,  li.  223.  Where  a  motion 
to  strike  out  a  plea  as  false,  raises  a  question  of  law  rather  than  of  fact,  the  motion 
will  be  denied.  FtMfier  v.  Ptrnd,  1  Hill,  572.  See  notes  to  sections  160  and  247  of 
this  code. 

An  answer  which  is  so  framed  that  it  does  not  set  up  a  valid  defense,  but  which 
states  facts  that  may  by  being  properly  averred  constitute  a  defense,  will  not  be 
struck  out  as  sham,  irrelevant,  or  frivolous.  Mfrtd  v.  WtakinM^  1  Code  Rep.  N. 
S.,  343 ;  but  it  may  be  demurreci  to.    lb. 

Matter  is  irrelevant  in  a  pleading  which  has  no  bearing  on  the  subject  matter  of 
the  controversy  and  cannot  affect  the  decision  of  the  court.  Fabneoui  v.  Laumiz^ 
1  Code  Rep.,  N.  S.,  121.  If  the  complaint  does  not  state  a  case  on  which,  if  un- 
contradicted, the  plaintiff  has  a  right  to  recover,  the  defendant  must  present  his 
objection  by  demurrer,  and  not  by  motion  to  strike  out  the  complaint  as  irrelevant ; 
and  the  same  rule  is  applicable  to  an  answer.  If  the  whole  matter  of  the  answer 
is  no  defense  to  the  plaintifTs  claim,  the  answer  is  insufficient  and  not  irrelevant 
in  the  meaning  of  the  code.    lb. 

A  sham  answer  and  defense  is  one  that  is  false  in  fact,  and  not  pleaded  in  good 
iaith.  It  may  be  perfectly  good  in  form,  and  to  all  appearances  a  good  defense.  A 
frivolous  answer  is  one  that  shows  no  defense,  conceding  all  it  idleges  to  be  tine. 
Brown  v.  /cnmitwm,  1  Code  Rep.  N.  S.,  156. 

It  is  evasive  in  a  party  who  has  the  means  of  information  in  his  power,  to  answer 
that  he  has  no  information,  &c.,  of  an  allegation  in  the  complaint ;  and  such  an  answer 
will  be  stricken  out  as  sham.    Hance  v.  Remnungy  1  Code  Rea,  N.  S.,  204. 

An  essential  element  of  a  shsm  pleading  is  its  falsity.  "  It  seems  to  me,  there- 
fore, that  the  true  rule  to  be  adopted,  is  to  strike  out  all  answers  or  defenses  as  sham 
when  they  appear  clearly  to  be  false,  whether  they  are  good  in  point  of  law  on 
their  ^ce  or  not."    Barculo,  J.,  in  NuMb  v.  Jonft,  6  Pr.  R,  357. 

It  is  no  sufficient  objection  to  a  motion  to  strike  out  an  answer  as  sham,  that 
the  plaintiff  has  obtained  an  order  for  time  to  reply.  Miln  v.  Vo9e^  4  Sand.  S.  C.  R., 
•660. 

Where  a  motion  to  strike  out  an  answer  as  sham  and  irrelevant  is  denied 
-On  the  ground  that  it  is  neither,  but  insufficient  on  other  grounds,  the  defendant  will 
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be  allowed  to  demur,  although  the  time  for  serving  a  demurrer  may  have  expired. 
Seward  v.  MiUer,  6  Pr.  R.,  312.  Unless  the  pleading  be  so  utterly  frivolous  that 
the  party  ought  not  to  be  put  to  a  demurrer.  Milne  v.  Vose,  4  Sand.  S.  C  R.,  660. 
Alter  an  order  has  been  made  to  strike  out  an  answer  as  sham  and  irrele- 
vant, the  plaintiff  may  enter  judgment  in  the  same  manner  as  though  no  answer 
had  been  put  in.  ^ymar  v.  Chate^  1  Code  Rep.,  N.  S..  141.  There  is  no  answer 
in  the  case  to  be  amended  after  an  order  has  been  maae  to  strike  it  out,  and  conse- 
quently the  defendant  has  no  right  to  amend,  although  he  might  have  applied  for 
feave  to  put  in  a  new  answer. 


Chapter  IV. 
TJie  Reply. 

Skctioh  153.    Reply,  when  to  be  put  in,  and  what  to  contain. 
154     Motion  for  judgment  upon  answer. 
155.    Demurrer  to  reply. 

§  153.  [131.]  (Amended  1849-1 861-1862.)  Jtephj  when  to  he 
put  in,  and  what  to  contain. — When  the  answer  contains  new 
matter  constituting  a  counter-claim,  the  plaintiff -may,  within 
twenty  days,  reply  to  such  new  matter,  denying  generally  or 
specifically  each  allegation  controverted  by  him,  or  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief;  and  he 
may  allege,  in  ordinary  and  concise  language,  without  repeti- 
tion, any  new  matter,  not  inconsistent  with  the  complaint,  con- 
stituting a  defense  to  such  new  matter  in  the  answer ;  or  he 
may  demur  to  the  same  for  insufficiency,  stating  in  his  demur- 
rer the  grounds  thereof;  and  the  plaintiff  may  demur  to  one  or 
more  of  several  counter-claims  set  up  in  the  answer,  and  reply 
to  the  residue. 

Before  the  amendment  of  1852  this  section  read : 

When  the  answer  contains  new  matter  eonttHuting^  defense  or  Bet^off^  th« 
plaintiff  may,  within  twenty  days,  reply  to  uuch  new  matter,  denying  specifically 
each  allegation  controverted  by  him,  according  to  his  knowledge,  information,  or 
belief,  or  any  knowledge  or  information  thereof  suflicient  to  form  a  belief;  and  may 
allege  in  a  plain  and  concite  manner,  without  unnecessary  repetiton,  any  new 
matter  not  inconsistent  with  the  complaint,  constituting  a  defense  to  sucn  new 
matter  in  the  answer;  or  he  may  demur  to  the  same  for  insufficiency,  stating 
in  his  demurrer  the  grounds  thereof;  and  the  plaintiff  may  demur  to  one  or  more 
of  several  defenses  ami  set-off^t  up  in  the  answer,  and  reply  to  the  residue. 

Where  a  plaintiff  selected  worn  the  answer  several  sentences  forming  a  part  of 
the  statement  of  one  entire  ground  of  defense,  and  demurred  to  them,  and  replied  to 
the  residue  of  the  answer,  it  was  held,  that  such  a  demurrer  would  not  lie,  be- 
cause a  demurrer  will  not  lie  to  a  part  of  an  entire  defense  in  an  answer.  CM  t. 
Frazee,  3  Code  Rep.,  43.    4  Pr.  R.,  413. 

The  defendant  might  have  moved  to  strike  out  such  demurrer.    lb. 

An  objection,  not  that  unimportant  matter  or  matter  having  no  bearing  on  th« 
oontioversy  is  mixed  up  with  or  stated  in  addition  to  that  which  is  material,  out  that 
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th«  whole  is  entifely  anavailine,  is  an  objection  that  can  only  be  taken  bydemvrer. 
Fahricotti  v.  Launitz^  1  Code  Rep.,  N  S.,  12*2. 

Where  a  defendant  set  up  in  nis  answer  the  pendencT  of  another  action  for  the 
same  cause  between  the  same  parties,  as  a  defense  and  the  plaintiff  thereupon  dis- 
continued such  suit,  and  replied  that  the  suit  mentioned  in  the  answer  ^  is  didcon^ 
tinmcQ^  the  trial  was  without  a  jury,  and  defendant  admitted  the  truth  of  the 
reply,  no  proof  was  offered^  it  was  held  that  the  plaintiff  was  entitled  to  judgment ; 
the  reply  was  true  at  the  time  it  was  put  in,  and  was  a  sufficient  answer  to  the  de- 
fense set  up  in  the  answer.     Beah  v.  Camerim^  3  Pr.  R.,  414. 

Where  an  answer  and  demurrer  on  one  paper — ^the  demurrer  immediately  fol- 
lowing the  answer — were  served,  and  a  reply  served  to  the  answer,  and  the  demur- 
rer noticed  for  argument,  but  before  the  expiration  of  the  twenty  days  from  the  ser- 
vice of  the  reply  an  amended  answer  was  served,  beine  an  exact  copy  of  the  original, 
except  the  demurrer,  which  was  left  out,  held,  that  the  plaintiff  was  not  bound  to 
reply  to  the  amended  answer.  The  reply  already  served  was  sufficient — ^the  answer 
in  fact  was  not  amended.    Howeurd  v.  Michigan  /fu.  Co,^  3  Code  Rep.,  215. 

Where  a  complaint  and  answer  formed  an  issue  of  law,  which  did  not  bring  up 
the  meritit,  and  plaintiff's  attorney  alleged  that  through  mistake  he  omitted  to  reply, 
he  was  allowed  to  reply  (on  terms) ,  aAer  the  cause  had  been  heard  before  a  referee. 
MerriU  v.  Slocum^  1  Code  Rep.,  68. 

By  laws  of  1846,  p.  305,  it  is  enacted,  that  in  every  action  in  which  the  defend- 
ant snail  plead  any  discharge  from  his  debts,  or  from  arrest,  or  imprisonment,  obtain- 
ed under  and  by  virtue  of  the  act  of  Congress  entitled,  "  a  law  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the  United  States,"  the  plaintiff  may  reply 
generally,  that  such  discharge  or  exemption  was  obtained  by  fraud,  and  pray  the 
same  may  be  inquired  of  by  the  country,  and  may  annex  thereto  a  notice  specifying 
the  several  acts  of  fraud,  evidence  of  which  will  be  given  on  the  trial,  to  invalidate 
such  discharge  or  exemption,  which  shall  entitle  such  plaintiff  to  give  evidence  of 
the  matters  so  specified  on  the  trial,  in  the  same  manner  as  if  they  bad  been  speci- 
ally replied.  Is  this  law,  so  far  as  it  authorizes  a  general  reply  and  notice,  repealed 
by  the  code  ? 

The  plaintiff  can  demur  to  an  answer,  only  for  defects  in  respect  of  the  new 
matter  set  up  therein,  by  way  of  avoidance.  Smith  v.  Gremiti,  2  Sand.,  S.  C  R^ 
702.  3  Code  Rep.  206.  But,  per  Barculo,  J.,  ^  The  counsel  is  mistaken  in  sup- 
posing that  a  demurrer  will  not  lie  against  a  denial  in  an  answer,  as  well  as  to  ^new 
matter?  The  word  *"  $ame^  in  section  ir>3,  refers  to  the  word  *'aMMwer^  and  not  to 
the  words  *•  new  matter,^ ''     Hopkins  v.  Everett,  3  Code  Rep.,  150. 

Immaterial  matter  cannot  oe  demurred  to,  nor  is  it  a  ground  of  demurrer  that 
an  answer  does  not  deny  any  allegation  of  the  complaint  in  manner  prescribed  by 
section  149.  For  if  the  plaintiff  be  right  in  supposing  that  to  be  the  case,  be  is,  by 
section  168,  saved  the  necessity  of  proving  such  fact  upon  the  trial.  Smith  v. 
Qreenin,  2  Sand  S.  C.  R.,  702.    3  Code  Rep ,  206. 

§  154.  Motion  for  judgment  on  answer, — If  the  answer 
contain  a  statement  of  new  matter  constituting  a  defense,  and 
the  plaintiff  fail  to  reply  or  demur  thereto  within  the  time  pre- 
8<»'ibed  by  law,  the  defendant  may  move  on  a  notice  of  not  less 
than  ten  days,  for  such  judgment  as  he  is  entitled  to  upon  such 
statement,  and  if  the  case  require  it,  a  writ  of  inquiry  of  dam- 
ages may  be  issued. 

All  the  papers  needed  for  a  motion  under  this  section  are  summons,  complaint, 
and  answer,  and  the  notice  of  motion.  The  motion,  clearly,  can  only  be  made  in  a 
case  where  the  answer  relies  on  new  matter  which  constitutes  a  defense.  Per  Wil- 
laid,  J.,  in  Brown  v.  S/Mor,  5  Pr.  R.,  147.  And  where  the  defendants  interposed 
4m  answer  denying  the  plaintiff's  case  as  made  by  the  complaint,  and  stating  matter 
which  constituted  no  defense  and  needed  no  replj)  bjmI  the  plaintiff  not  replying,  the 
defendants  moved  for  judgment,  held,  that  the  defendants  had  mistaken  their  remedy ; 
they  should  have  noticed  the  cause  for  trial.    lb. 

This  section  seems  inconsistent  with  sections  153  and  168,  as  amended  1859. 
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§  156.  Demurred'  to  reply, — If  a  reply  of  the  plaintiff  to  any 
defense  set  np  by  the  answer  of  the  defendant  be  insufficient, 
the  defendant  may  demur  thereto,  and  shall  state  the  grounds 
thereof. 


Chapter  V. 
General  Rules  of  Pleading. 

Section  156.  Pleadings  to  be  verified. 

157.  Pleadings,  how  verified. 

158.  How  to  state  an  account  in  pleading. 

159.  Pleadings  to  be  liberally  construed. 

160.  Irrelevant  or  redundant  matter  to  be  stricken  out. 

161.  Judgments,  how  to  be  pleaded. 

162.  Conditions  precedent,  how  to  be  pleaded. 

163.  Private  statutes,  how  to  be  pleaded. 

164.  Libel  and  slander,  how  stated  in  complaint. 

165.  Answer  in  such  cases. 

166.  In  actions  to  recover  property  distrained  for  damage,  answer  need 

not  set  forth  title. 

167.  What  causes  of  action  may  be  joined  in  the  same  action. 

168.  Allegation  not  denied ;  when  to  be  deemed  true. 

§  166.  [133.]  (Amended  1849,-1851.)  PUadmge  to  he  veri- 
fied.— Every  pleading  in  a  court  of  record  must  be  subscribed 
by  the  party,  or  his  attorney ;  and  when  any  pleading  is  veri- 
fied, every  subsequent  pleading,  except  a  demurrer,  must  be 
verified  also. 

This  section,  in  the  code  of  1849,  was  in  these  words — "  Xo  other  pleading  shall 
be  allowed  than  the  complaint,  answer,  reply  and  demurrers."  The  present  section 
was  formerly  part  of  section  157. 

The  signature  of  a  defendant,  to  a  verification  to  a  pleading  without  more,  is  suf- 
ficient subscription  to  a  pleading.    Hubbell  v.  Livingston,  1  Code  Rep.^  63. 

Where  a  complaint  is  not  verified,  and  a  verified  answer  is  served,  if  the  plaintiff 
amend  his  complaint,  must  he  verify  it  ?    We  think  he  need  not. 

§  167.  [133.]  (Amended  1849-1851.)  Pleadings^  Juno  veri- 
fied.— ^The  verification  must  be  to  the  effect,  that  the  same  is 
true  to  the  knowlege  of  the  person  making  it,  except  as  to 
those  matters  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true,  and  must  be  by  the  affidavit 
of  the  party,  or  if  there  be  several  parties  united  in  interest, 
and  pleading  together,  by  one  at  least  of  such  parties  acquaint- 
ed with  the  facts,  if  such  party  be  within  the  county  where  the 
attorney  resides,  and  capable  of  making  the  affidavit.    The 
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affidavit  may  also  be  made  by  the  agent  or  attomej^  if  the  ac- 
tion or  defense  be  founded  npon  a  written  instrument  for  the 
payment  of  money  only,  and  such  instrument  be  in  possession 
of  the  agent  or  attorney,  or  if  all  the  material  allegations  of  the 
pleading  be  within  the  personal  knowledge  of  the  agent  or 
attorney.  When  the  pleading  is  verified  by  any  other  person 
than  the  party,  he  shall  set  forth  in  the  affidavit  his  knowledge, 
or  the  grounds  of  his  belief  on  the  subject,  and  the  reasons  why 
it  is  not  made  by  the  party.  "When  a  corporation  is  a  party, 
the  verification  may  be  made  by  any  officer  thereof;  and  when 
the  State  or  any  officer  thereof  in  its  behalf,  is  a  party,  the  ver- 
ification may  be  made  by  any  person  acquainted  with  the  facts. 
The  verification  may  be  omitted  when  an  admission  of  the  truth 
of  the  allegations  might  subject  the  party  to  prosecution  for 
felony.  And  no  pleading  can  be  used  in  a  criminal  prosecu- 
tion against  the  party,  as  proof  of  a  fact  admitted  or  alleged  in 
such  pleading. 

Before  amendment  of  1851  this  lection  was  as  follows : 

^'  Every  pleading  in  a  court  of  record  must  be  subscribed  by  the  party  or  his 
attorney ;  and  when  any  pleading  in  a  case  shall  be  venfied  by  affidavit,  all  subse- 
quent pleadings,  except  demurreis,  shall  be  verified  also ;  and  in  all  cases  of  the 
verification  of  a  ple»aing,  the  affidavit  of  the  party  shall  state  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  the  matters  which  are  therein  stated  on  his  in- 
formation or  belief,  and  as  to  these  matters,  that  he  believes  it  to  be  true.  And 
where  a  pleading  is  verified,  it  shall  be  by  the  affidavit  of  the  party,  unless  he  be 
absent  from  the  county  where  the  attorney  resides,  or  for  some  cause  unable  to  verify 
it,  or  the  facts  are  within  the  knowledge  of  his  attorney  or  other  person  verifying 
the  same.  When  the  pleading  is  verifi^  by  the  attorney  or  any  other  person  excejit 
the  party,  he  shall  set  forth  in  the  affidavit  his  knowledge  of  the  erounds  of  hia  belief 
on  tne  subject,  and  the  reasons  why  it  is  not  made  by  the  party.  When  a  corporation 
is  a  party,  the  verification  may  be  made  by  any  officer  tnereof ;  and  when  toe  State 
or  any  officer  thereof  in  its  behalf  is  a  party,  the  verification  may  be  made  by  any 
person  acquainted  with  the  facts,  except  that  in  actions  prosecuted  by  the  attorney- 
general  in  behalf  of  the  State,  for  the  recovery  of  real  property,  the  pleadings  need 
not  be  verified." 

The  code  of  1848,  in  the  section  corresponding  to  this  (sf.  135),  provided  that 
every  pleading  except  the  demurrer  should  be  verified,  but  the  verification  might  be 
omitted  when  the  party  would  be  privileged  from  testifying  as  a  witness  to  the 
same  matter,  and  that  no  pleading  was  to  w  used  in  a  criminal  prosecution  as  evi- 
dence. Under  that  provision  it  was  held  that  a  complaint,  answer,  or  reply,  not  ver- 
ified br  oath,  might  be  treated  as  a  nullity.  Swift  v.  JSotmery  1  Code  Rep.,  26. 
3  Pr.  R.,  280.  But  the  verification  might  be  omitted  when  the  matter  contained  in 
the  pleading  was  such  as  might  aid  in  forming  a  chain  of  testimony  to  convict  the 
party  of  a  criminal  offence,  if  properly  receivable  in  evidence.  Clapper  v.  FUzpatriek^ 
1  Code  Rep.,  69.    3  Pr.  R.,  314. 

An  answer  verified  in  pursuance  of  this  provision,  and  served  11th  April,  1849 
the  day  of  the  passage  of  the  amended  code,  was  held  to  be  properly  verified.  Gom- 
bU  V.  BeaUie,  4  Pr.  R.,  41. 

Upon  section  157  of  the  code  of  1849,  before  amendment,  it  was  held  that  the 
defendant  might  verify  his  answer  in  a  case  where  the  complaint  was  not  verified; 
and  it  he  did  so,  the  reply,  if  aiiy,  must  be  verified.  JUn  v.  Jacquay$^  2  Code  Rep., 
29.    Levi  v.  Jacguayij  2  Code  Rep.,  69.    4  Pr.  R.,  126. 

A  pleading  should  net  be  verified  before  the  attorney  of  the  party.  Gilmon  v. 
Hen^eadf  4  Pr.  R.,  153.    jfjum.,  i6.,  290.    And  for  such  a  defect  the  remedy  of 
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tlie  opposite  party  is  by  motion  at  the  earliest  opportunity,  to  set  it  aside ;  a  delay 
will  be  deemed  a  waiver  of  the  irregalarity.    16. 

A  verification  which  stated  that  the  party  had  read  the  pleading,  and  that  "the 
same  is  true,  according  to  tbe  best  of  his  knowledge  and  belief,"  is  not  a  sufficient 
verification.  Van  Horn  v.  Montgomery,  5  Pr.  R.,  328.  The  verification  is  defective 
onless  the  pleading  or  the  affidavit  be  subscribed  either  by  the  party  or  bis  attorney. 
Laimb'er  ▼.  Men,  2  Code  Rep.,  15.  The  signature  of  the  party  or  attorney  to  the 
verification  is  a  sufficient  subscription  of  the  pleading.  Hubbell  v.  Lwinggton,  1 
Code  Rep.,  63.    See  9  Paige,  332. 

Where  a  complaint  was  verified  by  the  bookkeeper  of  the  plaintiff,  and  no  rea- 
son assigned  why  it  was  not  verified  by  the  plaintiff,  the  defendant  demurred  thereto. 
and  it  was  held  that  he  had  mistaken  his  remedy,  and  that  his  proper  course  would 
have  been  to  move  to  set  aside  the  complaint  for  irregularity.  The  verification  forms 
DO  pert  of  a  pleading  which  can  be  considered  on  a  demurrer,  Webb  v.  Clark,  2 
Sand.  S.  C.  R.,  647. 

Where  a  defendant  in  due  time  served  an  answer  signed  by  his  attorney  and  cer- 
tified by  a  commissioner  to  have  been  signed  by  the  defendant, — in  fact,  however, 
neither  the  answer  nor  verification  was  signed  by  the  defendant^ — the  plaintiff's  at- 
torney treated  the  answer  as  a  nullity,  and  without  communicating  with  the  defend- 
ant's attorneys,  entered  a  default  and  perfected  judgment  against  the  defendant;  on 
nootion  to  set  aside  such  judgment,  it  was  held  that  the  answer  was  defective,  but 
that  the  plaintiff's  attorney  should  not  have  treated  it  as  a  nullity,  until  he  had  noti- 
fied the  apposing  attorneys  of  the  defect  and  they  had  omitted  to  rectify  it.  Xat'fn- 
beer  v.  jiUen,  2  Sand.  S.  C.  R.,  648.     White  v.  Cummingi,  1  Code  Rep.,  N.  S.,  107. 

Where  an  infant  is  a  party  suing  or  defending  by  guardian,  the  attorney  who 
conducts  the  suit  may  subscribe  the  pleadings.  Hill  v.  Thatcher,  2  Code  Rep.,  3.  3 
Pr.  R.,  407,  409. 

Where  the  verification  is  made  by  the  attorney  instead  of  the  party,  the  reasons 
must  be  stated  why  it  was  not  made  by  the  party.  Fitch  v.  Bigdow,  5  Pr.  R.,  237. 
What  is  a  sufficient  statement  of  tbe  ground  of  his  knowledge  or  belief  when  a  plead- 
ing is  verified  by  tbe  attorney?    DixwtU  v.  Wordtworth,  2  Code  Rep.,  1. 

A  defect  in  the  verification  must  be  taken  advantage  of  by  motion,  to  set  aside 
tbe  pleading  for  irregularity.  Webb  v.  Clark,  2  Code  Rep.,  16.  Gilmore  v.  Hemp' 
Umd,  4  Pr.  R.,  153. 

A  party  is  to  be  governed  by  the  copy  of  the  pleading  delivered  to  him,  and  he 
need  not  search  the  office  to  ascertain  if  the  original  is  on  file,  or  if  the  paper  served 
is  a  copy  of  tbe  original.     Smr/A  v.  YTc/Zs,  6  Johns,  R.,  286. 

Where  au  answer  requires  to  be  verified,  a  copy  of  the  verification  and  of  the 
signature  of  the  person  before  whom  the  affidavit  was  sworn  must  be  served  with  the 
copy  answer,  or  the  service  will  be  irregular,  and  the  party  on  whom  it  is  served 
may  either  return  it  or  move  to  set  it  aside.  He  has  a  right  to  assume  that  the 
original  is  not  sworn.  Graham  v.  McCoun,  5  Pr.  R.,  353.  1  Code  Rep.  N.  S.,  43. 
The  verification  is  no  part  of  a  pleading.  George  v.  McJivoy,  1  Code  Rep. 
N.  S.,  318. 

Where  the  several  parties  to  a  bill  or  note  are  sued  in  one  action,  and  the  com- 
plaint is  verified,  and  tney  make  a  joint  answer,  it  must  be  verified  by  or  on  behalf 
of  each  defendant.    Jlfred  v   WatkvM,  1  Code  Rep.,  N.  S  ,  343. 

In  Soutkwonh  v.  Curtis,  1  Code  Rep.  N.  S.,  412  ;  6  Pr.  R-i  271,  the  verification 
of  the  camplaiot  was  as  follows:  P.  F.  S.,  one  of  the  plaintins  being  sworn  says, 
^  That  he  has  heard  the  foregoing  complaint  read,  and  that  it  is  true,  except,  &c.," 
To  this  it  was  objected,  that  the  verification  should  have  stated  that  the  cornplaint 
was  **true  to  the  knowledge  of  deponent;"  bui  the  verification  was  held  sufficient, 
and  per  Hubbard,  J.,  it  seems  clear  that  when  a  party  swears  positively  that  a  plead- 
ing IS  true,  he  must  be  understood  as  swearing  that  he  knows  it  to  be  true." 

Where  the  verification  to  a  complaint  was  without  a  venue  in  the  margin,  and 
tSie  residence  of  the  commissioner  was  not  stated,  nor  was  there  any  thing  to  show 
where  it  was  sworn,  held  that  the  verification  was  a  nullity.  Lane  v.  Moree.  6  Pr* 
IL,  394,  The  defendant  was  under  no  obligation  to  return  such  complaint  as  defect- 
ive. He  had  a  right  to,  and  ought  to  retain  it,  and  might  serve  an  answer  without 
a  verification*    16, 

Where  the  defence  is  not  founded  upon  a  written  instrument,  for  the  payment  of 
money  only  in  the  possession  of  the  attorney,  he  must  have  personal  knowledge  of 
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aU  the  materia]  allegatkma  of  the  answer,  to  enable  bira  to  verify.  Bunt  v.  Mmekatm, 
6  Pr.  R,,  400.  It  was  held  otherwise  by  the  superior  court,  in  Lat$on  v.  Lefevre,  10 
Leg.  Obs.  246. 

Under  the  code  of  1849,  it  was  held  that  where  an  answer  to  the  allegatioBs  a£ 
the  complaint,  or  some  of  them,  might  subject  the  defendant  to  a  criminal  prosecu- 
tion, be  need  not  admit  or  deny  such  allegations  on  oath.  He  must  put  in  a  sworn 
answer,  in  which  he  may  state  that  by  answering  on  oath  the  particular  allegatioBa 
specified,  he  may  siibiect  himself  to  a  criminal  prosecution,  and  as  to  the  residue  of 
the  complaint  be  will  answer  in  the  usual  manner.  Such  an  answer  will  be  deemed 
to  put  in  issue  the  allegations  of  the  complaint,  whiefa  the  defendant  excuaee  himself 
from  answering.  Hill  v.  MulUr,  2  Sanci.  S.  C  R..  684.  3  Code  Rep.,  199 ;  Wkiit 
V.  Cumnunfr^  1  Code  Rep.  N.  S.,  107 ;  and  see  BaUty  v.  i>«in,  6  Bafb.  8.  C.  &., 
297.  And  under  the  practice  in  equity  a  party  was  not  compelled  to  anawer  whMB 
his  answer  would  criminate  him.  1  Johns.  Cfh.  R.,  6«S,  2  Paige,  599.  1  Ha^w.,  168. 
1  Root,  310.  Where  the  pleadins  is  subscribed  bv  the  attorney,  it  seems  it  is  not 
necessary,  although  ii  is  proper,  that  he  should  add  the  word  attorney  after  his  sig- 
nature.   Bergen  v.  Boerum^  2  Cai.  Rep.,  256. 

Where  an  answer  is  sworn  out  of  the  State,  it  must  be  authenticated  in  the  man- 
ner required  for  authenticating  affidavits  taken  out  of  the  State.  In  such  oasas  it 
must  be  authenticated  as  follows : 

1.  It  must  be  certified  by  some  judge  of  a  court  having  a  seal,  to  have  been 
subscribed  and  taken  before  him,  specifying  the  time  and  place  where  and  when  taken. 

2.  The  genuineness  of  the  signature  of  such  judge,  the  existence  of  the  court, 
and  the  fact  that  such  judge  is  a  member  thereof^  must  be  certified  by  the  clerk  of 
the  court  under  the  seel  thereof.  2  R.  S.,  2d  ed.,  317,  s.  33.  12  Wend.,  223. 
3  Hill,  461. 

An  answer  put  in  by  a  defendant  residing  out  of  the  State,  must  be  sworn  before 
a  jud«e  of  some  court  having  a  seal,  who  is  actually  a  member  of  such  court.  And 
tliat  &ct  most  be  certified  by  the  clerk  of  such  court.  A  master  extraordinary  in 
England,  has  no  power  to  taxe  the  oath  of  a  person  residing  there  to  an  answer,  in  an 
action  pending  in  this  State.    Lahem  v.'Fieldtn,  1  Barb.  S.  C.  R.,  22. 

In  case  of  a  foreigner  who  does  not  understand  the  English  language,  an  aider 
may  be  obtained,  of  course,  for  an  interpreter;  and  the  answer  being  written  in 
the  language  of  such  foreigner,  a  translation  in  English  is  to  be  annexed.  The  inter- 
preter being  sworn  to  interpret  truly,  conveys  to  the  defendant  the  language  of  the 
oath.  The  interpreter  is  also  sworn  to  the  fidelity  of  the  translation.  The  jurat  is 
to  be  adapted  to  the  circumstances  of  the  case.  As  to  the  mode  of  taking  the 
answer  of  a  person  deaf  and  dumb,  see  RiynUdf  v.  Jonet^  2  Dan.  Ch.  Pr.,  280. 

Where  a  pleading  is  verified  by  a  person  unable  to  read  or  write,  the  party  taking 
the  affidavit  should  first  read  over  the  pleadiug  and  affidavit  to  such  party,  and  ex- 
plain the  same  to  him,  and  state  those  fiicts  in  the  jurat.  See  the  form,  Town- 
shend's  Forms,  p  2. 

Pleadings  are  to  be  legibly  written,  and  the  folioe^  where  they  exceed  two  folioa  in 
length,  distinctly  marked.  Supreme  court  rules,  rule  41 ;  and  the  attorney's  name 
ana  residence  indorsed.    76.,  rule  5. 

Formerly,  a  party  was  required  to  state  in  his  pleadinc,  the  name  of  the  attorney 
by  whom  he  appeared.  2  R.  S.,  27,  s.  273,  [351,  s.  26. f  But  where  the  suit  wa« 
prosecuted  by  a  law  firm,  it  was  enough  that  the  name  of  the  firm  prosecuting  or 
defending  the  suit  was  stated ;  both  christian  and  surnames  needed  not  to  be  given* 
12  Wend.,  434.    Is  this  provision  still  in  force  ? 

§  158.  [135.]  (Amended  1849—1851.)  ITow  to  state  an  ac- 
count in  pleading, — It  shall  not  be  necessary  for  a  party  to  set 
forth  in  a  pleading,  the  items  of  an  account  therein  alleged  ;  but 
lie  shall  deliver  to  the  adverse  party,  within  ten  days  after  a 
demand  thereof  in  writing,  a  copy  of  the  account,  which  if  the 
pleading  is  verified^  must  he  verified  by  his  own  oath,  or  that  of 
his  agent  or  attorney,  if  within  the  personal  knowledge  cf  such 
agent  or  attorney^  to  the  effect  that  he  believes  it  to  be  true,  or 
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be  precluded  from  giving  evidence  thereof.  The  court,  or  a 
judge  thereof,  or  a  county  judge,  may  order  a  "  farther  ac- 
count,'' when  the  one  delivered  is  deflective;  and  the  court  may 
in  aU  cases  order  a  hill  of  particulars  of  the  claim  of  either 
party  to  he  furnished. 

The  amendments  of  1851  ar6  the  insertion  of  the  words  in  itoHc;  the  words  *'  a 
farther  accoant,"  are  substituted  for  the  words  ^'  a  further  or  more  particular  bill.'' 
This  section  was  substituted  in  the  code  of  1849,  for  section  135  in  the  code  of  1848 ; 
and  that  section  was  held  not  to  apply  to  the  marine  court.  Winslow  v.  Kiertki,  2 
Sand.  S.  C.  R.,  304. 

Where  from  the  nature  of  the  action  the  knowledge  of  the  facts^  on  which  the 
plaintiff's  claim  rests,  is  more  with  the  defendant  than  with  the  plaintiff,  the  latter 
will  not  he  required  to  furnish  a  bill  of  particulars  until  he  has  obtained  or  at  least 
had  an  opportunity  to  obtain  a  discovery  from  the  defendant.  Young  v.  De  Moit^ 
I  Barb.  S.  C.  R.,  30. 

See  Green  v.  Brown^  3  Barb.  S.  C.  R.,  119. 

§  159.  [186.]  Pleadings  to  he  liherally  construed. — In  the 
congtruction  of  a  pleading  for  the  purpose  of  determining  its 
effect,  its  allegations  shall  be  liberally  construed,  with  a  view  to 
substantial  justice  between  the  parties. 

§  160.  [137.]  (Amended  1849.)  Irrelevant  or  redundant 
matter  to  he  stricken  out. — ^If  irrelevant  or  redundant  matter  be 
inserted  in  a  pleading,  it  may  be  stricken  out,  on  motion  of  any 
person  aggrieved  thereby.*  And  when  the  allegations  of  a 
pleading  are  so  indefinite  or  nncei'tain  that  the  precise  nature  of 
the  charge  or  defense  is  not  apparent,  the  court  may  require 
the  pleading  to  be  made  definite  and  certain,  by  amendment. 

This  section  is  substituted  for  section  137  in  the  code  of  1848.  In  that  code  the 
section  stopped  at  the  point  where  the  asterisk  is  placed ;  the  remainder  of  the  section 
is  one  of  the  amendments  of  1849. 

Motion,  when  and  how  made. 

By  mle  40  of  the  supreme  court  rules,  a  motion,  under  this  section^  must  be 
noticed  before  demurring,  or  answering  the  pleading  objected  to,  and  within  twenty 
days  from  the  service  thereof.     (See  Rule  in  Appendix.) 

And  before  the  promulgation  of  the  above  rule,  it  was  held,  overruling  a  previous 
decision  to  the  contrary  {Stokes  v.  Hager^  1  Code  Rep.,  48) ,  that  the  objection  under 
this  section  must  be  taken  before  the  time  to  answer  or  reply  expired.  Isham  v. 
WOiianuon,  7  Leg.  Obs.,  340.  Koriies  v.  Delaptaine,  2  Sand.  S.  C,  R.,  680.  2  Code 
Rep.,  117.  And  where  a  plaintiff  obtained  an  order  for  further  time  to  reply,  and 
afterwards,  before  the  expiration  of  such  further  time,  moved  under  this  section,  it 
was  held  that  he  was  too  fate,  or  had  waived  his  right  so  to  move.  lb.  See,  contra, 
Miln  V.  Vote,  4  Sand.  S.  C.  R.,  660.  And  where  a  motion  to  strike  out  matter  as 
irrelevant  or  redundant  was  made  within  twenty  days  from  the  service  of  the  last 
pleading,  but  not  until  after  both  parties  had  noticed  the  cause  for  trial,  it  was  held, 
that  by  noticing  a  cause  for  trial,  a  party  admits  the  sufficiency  of  his  adversaries' 
pleading,  and  cannot  afterwards  move  under  this  section.  Esmond  v.  Van  Benschoten, 
5  Pr.  R ,  44. 

It  was  held  by  Cady,  J.,  in  the  supreme  court,  that  on  a  motion  to  strike  oat 
irrelevant  or  redundant  matter,  the  moving  party  should  show  by  affidavit  when  the 
pleading  objected  to  was  served,  that  the  court  might  know  the  application  was  made 
m  time.  Rogers  v.  Ralhbonfy  6  Pr.  R.  66 ;  1  Code  Rep.  N.  S.,  404 ;  this  case  was 
cited  in  the  superior  court  in  Barber  v.  Bennett^  4  Sand.  S.  C.  R.,  70.1$ ;  but  it  was 
held  by  Sandford,  J.,  with  the  concurrence  of  Duef,  Paine,  and  Boswortb,  J  J.,  that 
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it  wu  not  neoemry  for  the  moving  part^  to  show  affirmatively  that  his  motion  was 
in  time.  If  the  notice  is  not  given  within  the  twenty  days,  the  adverse  party  must 
show  the  fact  in  the  same  way  that  he  eetahlishes  any  matter  of  defense  not  apparent 
in  the  movine  papers.  The  supreme  court  decision  seems  the  more  correct  on  prin- 
ciple, and  at  least  will  be  the  safer  for  the  practitioner  to  follow. 

The  motion  to  strike  out  redundant  or  irrelevant  matter  is  not  a  substitute  for  a 
demurrer.    Harlow  v.  Hamilton.  6  Pr.  R.,  475. 

What  may  be  ttrutk  out. 

An  entire  complaint  cannot  be  stricken  out  as  irrelevant  or  redundant  Beneditt 
V.  Dake,  6  Pr.  R.,  352.    Nichols  v.  Jbnet,  lb.,  355. 

On  a  motion  to  strike  out  parts  of  a  pleading  as  irrelevant  or  redundant,  the 
moving  party  should  by  his  moving  papers  point  out  the  precise  parts  at  which  his 
objections  are  aimed.     Benedict  v.  Dake^  6  Pr.  R.,  352. 

A  demurrer  to  the  whole  complaint  assigned  several  causes  that  extended  to  the 
whole  complaint;  but  other  parts  or  specifications  of  the  demurrer  alleged  that 
certain  specified  portions  of  the  complaint  were  redundant,  immaterial,  and  uncertain : 
a  motion  to  strike  out  the  last  mentioned  specifications  in  the  demurrer  as  irrelevant, 
redundant,  impertinent,  &c.,  was  denied.     Smith  v.  Brown^  6  Pr.  R.,  383. 

Does  section  160  apply  to  demurrers?    lb. 

If  an  answer  otherwise  good  is  loaded  with  unnecessary  and  redundant  matters, 
the  plaintiff  should  move  under  section  16Q  to  have  such  matters  expunged.  Nichols 
V.  Jones^  6  Pr.  R.,  358.     Harlow  v.  Hamilton^  Ih.^  475. 

The  motion  to  strike  out  redundant  or  irrelevant  matter  is  analogous  to  a  de- 
murrer, and  should,  I  think,  be  decided  on  the  same  principles.  If  the  matter  cannot 
be  made  the  subject  of  a  material  issue  it  has  no  business  in  the  pleading,  and  ought 
not  to  he  left  there  to  embarrass  the  opposite  party  and  the  court.  Any  matter 
which  upon  exceptions  for  impertinence  under  the  chancery  practice  would  be  struck 
out  as  unnecessary  or  impertinent,  should  on  motion  be  struck  out  as  redundant  or 
irrelevant"  Per  Harris,  J.,  in  Rensselaer  Sf  Wash.  Plank  Road  Co.  v.  Wetsel^  6 
Pr.  R.,  68.  1  Code  Rep.  N.  S.,  404.  Stewart  v.  Bouton^  6  Pr.  R.,  71.  1  Code  Rep. 
N.  S.,404. 

Uncertainty  is  to  be  remedied  bv  amendment,  and  irrelevancy  by  striking  out ; 
both  these  ends  are  to  be  attained  not  by  demurrer  but  by  motion.  B'k  ofN.  America 
v.  Suudam,  1  Code  Rep.  N.  S.,  325. 

Where  a  complaint  in  slander  set  forth  the  speaking  by  the  defendant  at  a  certain 
time  and  place  certain  words,  and  further  that  the  drfendant  on  divers  days  and  times 
between  that  day  and  the  commencement  ^  this  suit  spoke  the  same  words.  The  words 
in  italic  were  held  to  be  redundant.     Gray  v.  Nellis,  6  Pr.  R.,  290. 

Where  a  complaint  contains  several  causes  of  action,  and  the  causes  of  action  are 
not  separately  stated,  all  such  parts  of  the  complaint  as  are  not  necessary  to  the  first 
mentioned  cause  of  action  are  redundant ;  and  the  same  with  an  answer,  if  it  state 
several  defenses  and  they  are  not  separated.  Benedict  v.  Seymour,  6  Pr.  R.  298 ; 
and  see  rule  87  of  the  supreme  court  rules  in  appendix. 

If  a  pleading  is  correct  in  substance  but  not  in  form,  the  remedy  is  not  by  demur- 
rer, but  by  motion  to  make  it  more  certain  and  definite.  Powell  v.  Fraser,  I  Code 
Rep.  N.  S.,  270. 

If  a  pleading  is  not  sufficiently  definite,  the  proper  mode  of  correcting  the  error 
is  by  motion,  not  by  demurrer.    Bennett  v.  Wiener,  1  Code  Rep.  N.  S.,  143. 

Matter  is  irrelevant  in  a  pleading,  which  has  no  bearing  on  the  subject  matter 
of  the  controversy,  and  cannot  affect  the  decision  of  the  court,  if  the  complaint 
does  not  state  a  case  on  which  if  uncontradicted  the  plaintiff  has  a  right  to  recover, 
the  defendant  must  present  bis  objection  by  demurrer,  and  not  by  motion  to  strike 
out  the  complaint  as  irrelevant ;  and  the  same  rule  is  applicable  to  an  answer.  If 
the  whole  matter  of  the  answer  is  no  defense  to  the  plaintiff's  claim,  the  answer  is 
insufficient,  and  not  irrelevant  in  the  meaning  of  the  code.  Fabricoiti  v.  Launitz,  1 
Code  Rep.  N.  S.,  121. 

Allegations  in  an  answer,  in  an  action  for  libel,  which  would  not  be  allowed  to 
be  proved  even  in  mitigation  of  damages,  should  be  stricken  out  as  irrelevant. 
Brown  v.  Orvis,  6  Pr.  R.,  376.  But  it  is  presumed  that  unless  such  matter  is 
obnoxious  to  objection  as  scandalous,  it  should  remain,  and  its  relevancy  be  passed  on 
by  the  presiding  judge  on  the  trial  of  the  issue  of  fiict  Newman  v.  Harrison,  1  Code 
Rep.  N.  S.,  184. 

If  a  party  make  distinct  though  immaterial  allegations  and  in  a  traversable  fonn, 
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he  cannot  move  to  strike  out  his  adTenaries  pleading  taking  issue  thereon.    King  r. 
Utica  Ins.  Co.,  6  Pr.  R.,  485 ;  and  see  Jium.^  2  Code  Repi,  67. 

Irrelevant  or  redundant  matter  must  be  such  as  cannot  be  reached  by  demurreri 
and  be  also  prejudicial  to  the  adverse  party,  to  authorisEe  it  to  be  stricken  out  under  this 
section.  Whiie  v.  Kidd,  2  Code  Rep.,  47.  4  Pr.  R.,  68.  And  generally  where  one 
eood  ground  of  defense  is  contained  in  tbe  answer,  so  that  the  plaintiff  cannot  apply 
for  judgment  on  the  ground  that  the  whole  answer  is  irivolous,  the  true  mode  of  de- 
termtnmg  whether  any  particular  defense  is  sufficient,  is  by  demurrer,  lb,  ^  If  in 
stating  a  defense,  irrelevant  or  redundant  matter  be  inserted  with  that  which  is  ma- 
terial, BO  that  it  cannot  be  reached  by  demurrer,  this  section  provides  that  it  may 
be  stricken  out  on  motion,  when  the  plaintiff  would  be  prejudiced  by  suffering  it  lo 
remain  in  the  answer.    Jb. 

This  section  does  not  authorize  the  striking  out  every  irrelevant  or  redundant  ex- 
pression. A  party  must  be  aggrieved  or  prejudiced  thereby.  Hynds  v.  GnnooM, 
2  Code  Rep.,  47.  4  Pr.  R.,  69.  And  per  Harris,  J.,  conceding  the  matter  to  be  irrel- 
evant, it  does  not  necessarily  follow  tnat  the  motion  to  strike  it  out  should  be  granted. 
This  section  does  not  authorize  tbe  striking  out  every  redundant  expression  or  clause 
to  be  found  in  a  pleading.  On  the  contrary,  effect  must  be  given  to  the  word  '*  ag- 
gritvedy'^  as  used  in  that  section.  The  matter  must  not  only  be  "  irrelevant  or  re- 
dundant," but  some  person  must  be  prejudiced  thereby.  Such  a  person  only  is  au- 
thorized to  make  the  motion.  76.  1  am  inclined  to  think  it  proper  for  a  defendant 
to  state  in  his  answer  any  facts  which  it  would  be  material  for  him  to  prove  on  the 
trial,  though  such  &cts  may  not  constitute  a  complete  defense.  Any  thing  which  it 
would  be  material  to  prove  cm  the  trial  ought  not,  I  think,  to  be  deemed  irrtievoM^, 
when  stated  in  the  answer.  The  plaintiff  ought  not  to  complain  that  the  defendant 
has  apprised  him  offsets  upon  which  he  intends  to  rely  in  mitigation  of  damages,  if 
not  in  defense  upon  the  tnal.  16.  A  motion  to  strike  out  irrelevant  or  redundant 
matter  answers  in  place  of  an  exception  for  impertinence  under  the  former  equity 
practice.  /6.  And  Benedict  v.  Dake,  6  Pr.  R ,  353.  The  objection  for  insufficiency^ 
will  generally  be  taken  by  demurrer.  For  redundancy,  a  demurrer  will  not  in  gene- 
ral anbrd  an  appropriate  remedy,  and  resort  must  be  bad  to  a  motion.  Etmond  v. 
Van  Bentchoten,  5  Pr.  R.,  44.  On  a  motion  to  strike  out  from  a  complaint  portions 
of  two  affidavits,  made  by  persons  neither  parties  to  the  suit  nor  related  to  the  ^- 
fendants,  and  also  the  following  words:  ^  The  plaintiff  expressly  charges  ami  alleges 
that  tbe  said  defendants  have  been  guilty  of  the  crime  of  Ibrgery,  in  crossing  and  ob- 
literating the  aforesaid  indorsement,  and  that  the  same  was  done  to  cheat  and  defiraud 
the  plaintiff;  and  that  the  defendants  have  been  guilty  of  other  dishonest  and  fraudu- 
lent acts.''  The  court  granted  the  motion,  and  per  Hand,  J. :  ^^  If  this  section  (160) 
does  not  include  scandalous  and  impertinent  matter,  it  contains  no  prohibition,  and 
they  ma  v  still  be  struck  out  of  a  pleading.  The  old  practice  in  this  respect  yet  exists. 
It  would  be  monstrous  if  there  were  no  mo<le  of  purifying  the  record  by  expunging 
scandalous  matter.  It  cannot  be  done  by  demurrer.  (1  Dan.  Ch:  Pr.,401  j  Codecs. 
144.)  By  *■  irrelevant  or  redundant,'  in  the  code^  I  take  it  is  meant,  what  is  usually 
understood  as  impertinent;  for  a  pleading  in  equity  is  impertinent,  when  it  is  stufifed 
with  lon^  recitals  or  long  digressions,  which  are  altogether  unnecessary  and  totally 
immaterial  to  the  matter  in  hand.  1  Barb.  Ch.  Pr.,41.  Woods  v.  Morrel,  1  John. 
Ch.  R.,  106.  It  is  surplusage  at  law.  According  to  Webster,  redundant  means  su* 
perfluous,  more  than  is  necessary,  superabundant  and  irrelevant,  not  applicable  or  per- 
tinent, not  serving  to  support.  Both,  therefore,  may  probably  come  under  the  head  of 
impertinent.  Prolixity  may  become  redundance,  and  Lord  Eldon  held,  that  neediest 
prolixity  was  in  itself  impertinence;  and  see,  4  Edw.  Ch.  R.,  426. 

'^It  has  been  thought,  irrelevant  and  redundant  matter  should  not  be  struck  out  un- 
less a  party  is  aggrieved  or  prejudiced  thereby.  ( While  v.  Kidd,  4  Pr.  R.,  48. 
Hynds  v.  Griswoldj  id^  69.)  With  deference,  I  doubt  that  this  is  so  to  the  fullest 
extent.  As  to  scandalous  matter,  it  is  not  clear  that  a  person  not  a  party  to  the  re- 
cord may  not  move  to  strike  it  out.  (Coffin  v.  Cooper^  6  Ves ,  514.  WiUiamM  r, 
JXmgltus,  5  Beav.,  82.  £x  parte  Simpson,  15  Ves.,  477.  5  /</..  656,  note.)  And 
the  court,  it  seems,  will  do  it  without  applicationof  any  one.  And  impertineuce^p^n 
answer  was  always  exceptional.  My  own  impressions  are,  that  as  to  scand^jpus  and 
impertinent,  irrelevant  and  redundant  matter,  the  code  has  not  in  any  respect  changed 
the  former  practice  in  equity  cases.  (See  Shaw  v.  Juyne,  4  Pr.  R.,  119.  Knowiet 
v.  Gee.,  lb,,  317.)  Its  efiect  on  what  before  the  code  would  have  been  cases  at  l^w 
is  not  now  under  consideration.    If  this  v  ie  w  is  correct,  the  adverse  party  may  al wayt 
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be  considered  aggrieved  by  scandalous,  irrelevant,  impertinent,  and  redundant  matter 
in  pleading.  I  think  one  ma;^  be  considered  aggrieved  by  the  interpolation  of  matter 
into  the  pleadings  in  a  cause  in  which  he  is  a  party,  foreign  to  the  case ,-  and  he  al- 
ways had  a  right  to  have  the  record  expurgated  for  that  reason,  without  reference  to 
the  question  of  costs.  If  relevant,  it  cannot  be  scandalous.  St.  John  v.  St.  John^  11 
Yes.,  526.  A  few  unnecessary  words  will  not  make  a  pleading  impertinent.  Dd 
Pont  y.  De  Tatttl,  1  Tur.  and  Russ.  486.  Dei  Place»  v.  GorrU,  1  Edw.  Ch.  R.,  350. 
And  courts  should  be  liberal,  especiall  v  until  our  novel  system  of  pleading  shall  have 
become  better  settled  and  undentood.  Every  fact,  direct  or  collateral,  tending  to 
sustain  the  general  allegations  of  the  bill,  may  be  inserted,  if  done  in  a  proper  man- 
ner. Haw'ey  v.  Wolverton^  5  Paige.  5*22.  Perry  v.  Perry ^  1  Barb.  Ch.  R«p^ 
519. 

*^  And  in  Delpont  v  Tattel,  tupra,  which,  however,  goes  to  the  extent  of  the  rule, 
extracts  from  letters  of  the  defendant  were  permitted  for  the  purpose  of  eliciting  an- 
swers as  to  those  letters. 

**'  But  the  principal  case  is  very  different.  Here,  portions  of  two  affidavits,  proba- 
bly extra-judicial,  by  persons  not  parties  to  the  suit,  are  inserted,  neither  of  which 
amount  to  more  than  the  mere  statements  of  third  persons,  and  are  in  no  sense  papers 
or  transactions  between  the  parties,  and  cannot  be  given  in  evidence,  nor  their  exist- 
ence or  validity  be  put  in  issue  between  them.  Chancellor  Kent  thought  the  best 
test  by  which  to  ascertain  whether  the  matter  be  impertinent,  is  to  try  whether  the 
subject  of  the  allegation  could  be  put  in  issue,  and  would  be  matter  proper  to  be  given 
in  evidence  between  the  parties.  Wood$  v.  Morrel,  tnpra.  The  plaintiff*  might  as 
well  have  inserted  a  letter  from  his  own  attorney,  giving  his  recollection  of  the  history 
of  the  case. 

"  The  allegation  that  one  or  both  of  the  defendants  were  guilty  of  forgery,  and  also 
the  allegations  of  fraudulent  and  dishonest  acts  in  obtaining  the  judgment,  without 
specifying  what  those  acts  were,  are  still  more  exceptionable.  The  complaint  alleges 
that  when  the  plaintiff*.  Carpenter,  transferred  the  note  against  Hulingto  West,  there 
was  upon  it  an  indorsement  in  pencil  of  $120 ;  that  he  is  informed  and  believes  West 
obtained  judgment  against  Huling  for  the  whole  amount,  without  deducting  the  S20, 
and  is  also  informed  and  believes,  that  there  was  no  trace  of  this  indorsement  on  it  at 
that  time,  and  that  Huling  has  paid  the  judgment ;  and  that  it  was  understood  that 
when  Huling  paid  what  was  due,  deducting  the  indorsement,  that  completed  the  pay- 
ment of  Carpenters  debt  to  West.  If  Carpenter  sold  the  note  for  a  certain  sum,  as  he 
alleges,  and  West  afterwards  recovered  the  whole  amount,  that  seems  to  be  a  matter 
between  him  and  Huling,  the  payer.  No  liability  of  Carpenter,  therefore,  is  sug- 
gested. This,  then,  is  irrelevant.  But  the  plaintiff*.  Carpenter,  goes  further,  and  ex- 
Eressly  alleges  and  charges,  that  West  and  van  Bent  buy  sen,  *'  some  or  both  of  them 
ave  been  guilty  of  the  crime  of  forgery,  in  crossing  or  obliterating  the  indorsement, 
and  that  it  was  done  to  cheat  and  defraud  the  plamtifTs.'^  As  to  Van  Benthuysen, 
this  seems  to  be  the  only  connection  he  has  had  with  the  note ;  for  it  does  not  ap- 
pear that  he  ever  heard  of  it  before.  As  to  West,  the  (barge,  if  true  is  wholly  irre- 
levant, and  not  issuable  in  this  cause,  and  bears  cruelly  upon  his  moral  character,  and 
is,  therefore,  scandalous ;  more  so,  I  think,  than  in  the  case  of  Ex  parte  Simpson^ 
ntpnL,  and  Somers  v  Torrey,  5  Paige.  54,  where  the  matter  was  expunged  with 
evident  marks  of  reprobation.  The  general  charge  of  their  dishonest  and  fraudulent 
acts  in  obtaining  the  judgment,  is  also  not  issuable  and  is  scandalous."  Carpenter  ▼. 
West,  5  Pr.  R.,  53. 

In  Burgett  v.  Bissett,  3  Code  Rep.,  215,  5  Pr.  R.,  192,  a  motion  was  made  to 
strike  out  a  large  portion  of  the  defendant's  answer  as  irrelevaot  and  redundant. 
The  complaint  was  for  taking  and  carrving  away  four  hundred  sticxs  of  pine  timber. 
The  answer  denied  the  taking  the  timber,  and  alleged  the  title  to  the  timber  to  be 
in  the  defendant,  and  then  entered  into  a  statement  showing  how  he  acquired  such 
title.  Wells,  J.,  however,  refused  to  strike  it  out,  on  the  ground  that  it  constituted 
an  equitable  defense. 

It  is  no  sufficient  answer  to  a  motion  to  strike  out  irrelevant  or  redundant  matter 
fro*^  a  complaint,  that  such  matter  was  inserted  solely  for  the  purpose  of  enabling 
the  plaintiff  to  obtain  an  injunction.    Putnam  v.  Putnam^  2  Code  Rep.,  64. 

If  it  was  deemed  necessary  to  bring  these  facts  and  circumstances  before  the 
court,  (he  proper  mode  of  doing  so  was  to  embody  them  in  an  affidavit,  and  not  to 
encumber  the  pleadings  with  matter  which  it  is  admitted  is  not  necessary  there  for 
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any  purpose  of  pleading,  but  merely  to  aid  a  collateral  proceeding.  lb.  But  se« 
ITotrartf  V.  Tiffany^  1  Code  Rep.,  N.  S.  99. 

The  true  test  of  the  materiality  of  averments  sought  to  be  struck  out,  is  to  in- 
quire whether  such  averments  tend  to  constitute  a  cause  of  action  or  defense,  and 
if  they  do,  they  will  not  be  struck  out.  Inger$oU  v.  Ingtrsoll^  1  Code  Rep.,  103. 
Avtriil  V.  Toyhr,  5  Pr.  R.,  476.     1  Code  Rep.,  N.  S.,  404. 

An  order  of  a  single  judge  refusing  to  strike  out  matter  at  a  special  term  is  not 
an  appealable  order  to  the  general  term.    Beddl  v.  Stikkt^  3  Code  Rep.,  105. 

§161.  [138.]  Judgments^  how  to  he  pleaded. — In  pleading 
a  judgment,  or  other  determination  of  a  court,  or  officer  of  spe- 
cial jurisdiction,  it  shall  not  be  necessary  to  state  the  facts  con- 
ferring jurisdiction,  but  such  judgment  or  determination  may  be 
stated  to  have  been  duly  given  or  made.  If  such  allegation  be 
controverted,  the  party  pleading  shall  be  bound  to  establish  on 
the  trial,  the  facts  conferring  jurisdiction. 

See  the  last  reported  case  on  the  former  law  on  this  subject,  Barnes  v.  Harrit 
3  Barb.  S.  C.  R.,  603. 

Bemeni  v.  Witmtr^  1  Code  Rep.  N.  S.,  143,  seems  to  eonoede  that  this  sectioa 
does  not  apply  to  foreign  judgments. 

§  162.  [139.]  (Amended  1851.)  Conditions  precedent^  Kow 
to  he  pleaded. — In  pleading  the  performance  of  conditions  pre- 
cedent in  a  contract,  it  shall  not  be  necessary  to  state  the  facts 
showing  such  performance  ;  but  it  may  be  stated  generally  that 
the  party  duly  performed  all  the  conditions  on  his  part ;  and  if 
such  allegation  be  controverted,  the  party  pleading  shall  be 
bound  to  establish  on  the  trial  the  facts  showing  such  perform- 
ance. In  an  action  or  defense  founded  upon  a/n  instrument 
for  the  payment  of  money  ordy^  it  shall  he  sufficient  for  a  party 
to  gvoe  a  copy  of  the  instrument^  and  to  state  that  there  is  due 
to  him  thereon  from  the  adverse  party  a  specified  sum  which  he 
claims. 

The  amendment  consists  of  the  addition  of  the  words  in  italie. 

Where  a  complaint  on  a  promissory  note  intended  to  be  framed  under  this  sec- 
tion stated  that  the  "  defendants  made  and  endorsed  a  promissory  note^  of  vhich  the 
following  is  a  cop]r :  (here  followed  a  copy  of  a  note,  payable  to  Chesebrough, 
Steams  &  Co.,  and  indorsed  in  blank  \  and  the  complaint  then  alleged  that  there 
was  due  to  the  plaintiffs  (who  wers  third  parties)  from  the  defendants  a  certain  sum, 
for  which  the  plaintiffs  demand  judgment,— on  objection  to  this  complaint,  the  court 
said: 

"  We  think,  on  a  full  consideration  of  the  subject^  that  the  complaint  is  defect- 
ive. It  should  show,  in  some  way,  the  connection  between  Ihe  plaintiff^  and  the 
note ;  i.  c,  that  it  was  indorsed  or  transferred  to  them,  or  that  they  are  the  koldcn 
or  ovmers  of  the  note.  As  it  now  stands,  there  is  no  such  alle^tion.  The  indorse- 
ment as  copied,  if  that  be  deemed  a  part  of  the  instrument,  is  m  blank,  and  there  is 
no  averment  that  the  note  was  delivered  to  the  plaintiffs.  The  inference  is,  rather, 
that  the  defendants,  when  they  made  and  endorsed  the  note,  delivered  it  to  Hammer- 
ling,  Mayet  &  Co.,  from  whom  the  consideration  pj^oeeded. 

^The  plaintiffs  have  proceeded  on  the  supposition  that  section  182  of  the  code 
of  procedure,  as  amended  m  July  last,  authoiinea  this  mode  of  pleading.   It  previded 
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that  when  the  action  or  defense  is  fonnded  on  an  instrument  for  the  payment  of 
money  only,  it  shall  be  sufficient  for  a  party  to  give  a  copy,  and  to  state  that  there 
is  due  to  him  thereon  a  specified  sum,  &c  We  cannot  imagine  that  it  was  intend- 
ed by  this  to  dispense  with  the  necessity  of  the  claimant's  connecting  himself  in 
some  mode  with  the  instrument,  when  his  name  does  not  appear  upon  it  in  any  man- 
ner. When  such  is  the  fact,  the  action  is  founded  on  something  more  than  the  in- 
strument, and  that  somet|)ing  must  be  averred. 

^  In  this  case  the  plaintiffs'  names  do  not  appear  in  the  note  or  the  indorsement. 
The  action  is  founded  not  only  on  what  does  appear  by  a  copy  of  the  instrument,  but 
upon  the  fact  that  the  code  was  delivered  to  them  on  its  transfer  by  the  blank  in- 
dorsement, or  that  they  became  the  holders  or  owners  of  the  note.  The  162d  sec- 
tion of  the  code  does  not  relieve  the  plaintiffs  from  making  one  or  the  other  of  theae 
averments.  Without  anticipating  other  questions  that  are  suggested  by  this  new 
provision  of  the  code,  we  are  clear  that  this  complaint  is  insufficient. 

"  It  was  said  that  this  amendment  of  section  162  was  a  virtual  re-enactment 
of  the  statute  which  allowed  a  copy  of  a  bill  or  note  to  be  served,  with  a  declara- 
tion on  the  money  counts  against  all  or  any  of  the  parties.  But  that  statute  made 
no  change  in  the  form  or  rule  of  pleading.  The  defendant  in  a  suit  under  it,  never 
pleaded  to  the  bill  or  note  indorsed  on  the  declaration ;  his  plea  was  to  the  declaration 
Itself,  the  common  counts.  Hence,  there  is  no  analogy  between  the  two  enactments 
to  far  as  the  question  of  pleading  is  concerned." 

In  another  case,  Ranney  v.  Smiik,  6  Pr.  R.,  423,  where  a  set-off  oi  promissory 
notes  was  set  up  as  a  defence,  the  defendant  gave  copies  of  the  notes,  preceded  by  aver- 
ments of  their  making  and  delivery ;  and  on  the  answer  being  objected  to,  Marvin, 
J.,  said,  ^  If  it  is  intended  by  this  (s.  162)  to  dispense  with  a  statement  of  facts  con- 
stituting the  cause  of  action,  or  of  new  matter  constituting  a  defense,  it  is  a  wide  de- 
parture from  the  system  of  pleading  as  previously  established  by  the  code.  How  are 
issues  to  be  formed  1  May  a  complaint  contain  simply  a  copy  of  the  note,  followed 
by  the  allegation  that  there  is  due  to  the  plaintiff  a  certain  sum,  and  that  he  claims 
such  sum  ?  If  so,  upon  what  is  the  defendant  to  take  issue  ?  I  design  not  to  intimate  how 
these  questions  may  be  decided,  or  whether  the  courts  may  not  still  require  some  al- 
legation of  the  making  of  the  note,  &c.,  still  giving  effect  to  the  second  subdivision 
of  section  142,  and  combining  it  with  the  amendment  to  section  162.  In  the  present 
case,  the  defendant  has  given  copies  of  the  notes  which  he  proposes  to  set  off,  pre- 
ceded by  averments  of  the  making  and  delivery  of  the  notes ;  and  I  am  inclined  to 
think,  uiidbr  the  code  as  now  amended,  he  has  substantially  complied  with  its  pro- 
visions." 

§  163.  [140.]  Private  statutes^  how  to  be  pleaded.  In 
pleading  a  private  etatute,  or  aright  derived  therefrom,  it  shall 
be  sufficient  to  refer  to  such  statute,  bj  its  title  and  the  day  of 
its  passage,  and  the  court  shall  thereupon  take  judicial  notice 
thereof. 

§  164.  [141.]  LS>el  and  slander^  how  stated  in  complaint. — 
In  an  action  for  libel  or  slander,  it  shall  not  be  necessary  to 
state  in  the  complaint,  any  extrinsic  facts,  for  the  purpose  of 
ehowing  the  application  to  the  plaintiff  of  the  defamatory  mat- 
ter out  of  which  the  cause  of  action  arose ;  but  it  shall  be  suffi- 
<eient  to  state  generally,  that  the  same  was  published  or  spoken 
<^oncerning  the  plaintiff;  and  if  such  allegation  be  controverted, 
the  plaintiff  shall  be  bound  to  establish,  on  trial,  that  it  was  so 
published  or  spoken. 

This  section  merely  dispenses  with  the  allegation  of  extrinsic  facts  showing  the 
application  of  the  words  to  the  plaintiff,  in  order  to  obviate  the  difficulty  which  was 
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auppoaed  to  have  been  occasioned  by  the  decision  of  the  supreme  court  in  Miller  r. 
Maxwell^  16  Wend.,  9.  It  does  not  dispense  with  the  necessity  of  an  averment  or 
inuendo  when  it  becomes  essential  to  show  the  meaning  of  the  words  themseivet. 
And  the  fact  that  the  code  dispenses  with  the  averment  of  extrinsic  facts  before  ne- 
cessary to  point  the  application  of  the  words  to  the  plaintiff,  justifies  the  inference 
that  in  other  respects  tne  rule  formerly  prevailing  remains  unchanged.  Pike  v.  Van 
Wormtr,  5  Pr.  R.,  171. 

^  It  seems  expedient  to  notice  an  important  change  in  the  niles  of  pleading  in 
actions  for  libel^  or  slander,  which  has  been  introduced  by  the  code.  Formerly,  in 
all  cases  in  which  the  application  of  the  words  published  or  spoken  was  uncertain^ 
or  their  nuaning  ambiguous,  and  their  application  to  t^e  plaintiff,  or  their  meaning 
as  libellous  or  slanderous,  could  only  be  aetermined  by  a  reference  to  extrinsic  facts, 
an  averment  in  the  declaration  of  the  existence  of  these  facts  was  indispensable; 
and  it  was  in  these  cases  only  that,  strictly  speaking,  an  inuendo  was  necessary. 

"^  We  have  reason  to  know  that  section  164  is  construed  by  many  as  superseding  the 
necessity  of  stating  extrinsic  facts  in  all  cases  whatever,  but  in  reality  is  it  carefully 
and  very  properly  limited  to  the  cases  in  which  proof  of  extrinsic  facts  is  necessary  to 
tj.  the  application  of  the  words,  not  to  determine  their  meaning.  Hence,  where  the 
meanin;  of  the  words  is  so  ambiguous  that  extrinsic  facts  are  necessary  to  be  proved, 
to  show  them  to  be  actionable  at  all,  the  necessity  of  stating  these  facts  by  an  ex- 
plicit averment  is  precisely  the  same  as  it  has  always  been.  As  these  facts  must  be 
proved  to  enable  the  plaintiff  to  maintain  his  suit,  they  are  material  and  issuable  in 
their  nature ;  and  a  change  in  the  rules  of  pleading  that  would  have  released  the 
plaintiff  from  the  obligation  of  stating  them  in  the  complaint,  and  thus  have  taken 
from  the  defendant  the  opportunity  of  controverting  them  in  his  answer,  would  have 
been  highly  inexpedient.  Whether  the  change  that  has  been  made,  limited  as  it  is, 
was  entirely  judicious,  may  be  seriously  doubted.'^  Per  Duer,  J.,  in  Fry  v.  Bennett^ 
1  Code  Rep.  N.  S.,  247. 

In  Pike  v.  Warmer  (6  Pr.  R.  99 ;  1  Code  Rep.  N.  S.  403j ,  Harris,  /.,  says, 
Where  the  words  used  convey  a  clear  and  direct  imputation  of  a  slanderous  character, 
they  are  actionable  in  themselves.  They  need  no  colloquium  or  other  averment  to 
aid  them  in  support  of  the  action.  But  where  the  words  themselves  are  ambiguous, 
or  where  the  subject  matter  to  which  they  are  intended  to  relate,  or  the  person  to 
whom  they  are  intended  to  apply,  is  uncertain,  then  at  common  law  they  need  the 
aid  of  a  colloquium  or  other  averment  to  help  them  in  sustaining  the  action.  In  one 
of  these  particulars,  and  only  in  one,  the  code  has  changed  the  common  law  rule  of 
pleading.  Now,  even  though  it  may  be  uncertain  to  whom  the  words  were  intended 
to  apply,  it  is  no  longer  necessary  to  insert  in  the  complaint  any  averments  showing 
that  they  were  intended  to  apply  to  the  plaintiff.  But  in  other  respects,  the  same 
averments  are  requisite  in  pleading  under  the  code  as  at  common  law. 

%  1(55.  [142.]  (Amended  1849.)  AtiJwer  in  such  cases, — In 
the  actions  mentioned  in  the  last  section,  the  defendant  may, 
i^  his  answer,  allege  both  the  truth  of  the  matter  charged  as 
defamatory,  and  any  mitigating  circnmstances,  to  reduce  the 
amount  of  damages ;  and  whether  he  prove  the  justification  or 
not,  he  may  give  in  evidence  the  mitigating  circumstances. 

In  slander  for  charging  the  plaintiff  with  being  a  thief,  an  answer  which  merely 
stated  that  what  the  defendant  said  of  the  plaintiff  was  true,  was  overruled  as  bad, 
the  court  holding  that  under  section  128  (now  149),  an  answer  setting  up  a  justifi- 
cation must  contain  a  statement  of  the  facts  which  constitute  the  defense  m  ordinary 
and  concise  language.    Andh.    3  Pr.  R..  406. 

Where  there  is  no  justification  on  the  ground  of  troth,  the  rule  as  to  mitigating 
circumstances  is  the  same  as  under  the  old  system.  Meyer  v.  Scktdtz,  4  Sand.  S.  C. 
K.,  664. 

And  per  Duer^  J.,  in  Fry  v.  Bemtett  (1  Code  Rep.  N.  S.,  255) ,  "•  It  is  true  that 
section  165  permits  matter  in  mitigation  of  damages,  to  be  set  forth  in  the  answer, 
but  this  is  only  allowed  when  the  truth  of  the  defamatory  matter  is  properly  averred.'' 
Bee  also  Graham  v.  Stone,  1  Code  Rep.,  N.  S.,  181. 

*^  Nor  is  this  all,  we  are  clearly  of  opinion  that  when  circumstances  which  can 
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only  be  given  in  evidence  in  mitigation  of  damages,  are  aet  forth  in  the  answer,  it 
must  be  distinctly  stated,  that  it  is  with  that  view  and  for  that  pur[)ose  only  that  they 
are  introduced,  since  otherwise  the  plaintiff  will  have  a  right  to  infer  that  they  are 
relied  on  as  a  bar  to  the  action,  and  upon  that  ground  may  properl]^  demur  to  them." 
Fry  V.  Betuult^  supra,  but  otherwise  matter  pleaded  only  in  mitigation,  is  not  a 
subject  of  demurrer.    Newman  v.  OitOy  4  Sand.  S.  C.  R.,  669. 

Mitigating  circumstances  are  not  a  defense  in  the  proper  sense  of  the  term,  and  if 
pleaded  alone  would  be  struck  out  as  frivolous.   lb 

A  denial  of  circumstances  in  mitigation  would  be  an  improper  and  immaterial 
issue,    lb. 

The  code  permits  a  defendant  who  justifies,  to  allege  mitigating  circumstances 
to  reduce  the  amount  of  damages ;  but  the  permission  thus  given,  has  not  altered  the 
nature  and  effect  of  the  circumstances  which  the  defendant  thus  offers  to  prove : 
whether,  if  proved,  they  will  operate  upon  the  minds  of  a  jury,  so  as  to  reduce  at  all 
the  amount  of  damages,  is  still  uncertain ;  and  this  uncertainty  necessarily  takes 
from  them  the  character  of  a  leeal  bar,  in  whole  or  in  part,  to  the  plaintiff's  recove- 
ry. The  true  and  sole  design  ofthis  new  provision  in  the  code,  is  to  enable  a  defend- 
ant, by  giving  notice  of  his  intention,  in  his  answer,  to  prove  upon  the  trial  circum- 
stances in  mitigation  of  damages,  even  when  he  has  pleaded  and  &iled  to  prove  the 
truth  of  a  defamatory  charge ;  thus  relieving  him  from  the  operation  of  the  rule 
which  was  established  as  law  by  the  memoratHe  decision  of  the  court  of  errors  in  Root 
r.  King,  (7  Cow.,  613). 

The  general  rule  in  pleading  a  defense  in  an  action  of  slander  or  libel 
before  the  code,  was  that  the  matter  alleeed  in  the  plea,  must  be  such  as  consti- 
tuted a  complete  defense  to  so  much  of  the  declaration  as  it  professed  to  answer. 
The  code  has  made  only  one  exception  to  this  rule,  that  is  in  case  justification  is 
pleaded  and  not  otherwise,  mitigating  circumstances  may  be  alleged.  So  that  in 
case  of  failure  in  making  out  the  justification,  the  mitigating  circumstances  may* 
nevertheless  be  proved.  Brown  v.  Orvis,  6  Pr.  R.,  376.  Meyer  v.  ScWtz,  4  Sand. 
S.  C.  R.,  664. 

Mitigating  circumstances  are  such  circumstances  as  the  well-established  rules  of 
law  allow  tooe  given  in  evidence  in  mitigation  of  damages.  Graham  v.  SiotUj  1 
Code  Rep.,  N.  S.,  181.  . 

The  question  whether  the  facts  set  up  in  mitigation  are,  or  aie  not,  such  as 
should  be  admitted  to  be  given  in  evidence  in  mitigation,  must  be  determined  by  the 
presiding  judge  upon  the  trial  of  the  issues  of  fact.  Newman  v.  HarriMm^  1  Code 
Kep.  N.  S.,  184  n. ;  Fry  v.  Bennett^  and  Newman  v.  OUo^  supra. 

An  answer  justifying  the  speaking  the  words,  must  confess  the  speaking.  Anm- 
bal  v.  Hunter.  6  Pr.  R.,  255 ;  1  Code  Rep.,  N.  S.,  403.  Saylee  v.  Wooden,  6  Pr.  R., 
84 :  1  Code  Rep.,  N.  S.,  409.  Porter  v.  McCreedy,  I  Code  Rep.,  N.  S.,  88.  LewtM 
y.  Kendall,  6  Pr.R.,  59. 

An  answer  merely  stating  that  the  words  spoken  are  true,  is  insufficient  as  a  jus- 
tification, it  should  state  the  hcts  which  go  to  constitute  the  crime  or  offense  imputed, 
ao  that  an  issue  either  of  law  or  fact  may  be  fruned.  lb.  Or  as  it  is  better  express- 
ed {Fry  v.  Bennett,  eupra),  where  an  alleged  libel  consists  of  a  charge  general  in  its 
character,  a  justification  on  the  ground  of  the  truth  of  the  charge  must  state  the 
fiicts  which  show  the  charge  to  be  true ;  and  see  Saylei  v.  Wooden,  6  Pr.  R.  84 ;  1 
Code  Rep.  N.  S.,  409.    Budtfington  v.  Davity  4  Pr.  R.,  401. 

Where  an  alleged  libel  is  privileged  only  on  the  ground  that  certain  events  hap- 
pened, the  happening  of  those  events  must  be  tuffSciently  alleeed  by  the  answer  to 
be  true  to  enable  the  defendant  to  set  up  the  defense  of  privilege.  Fry  v.  Benmett^ 
1  Code  Rep.  N.  S.,  239 ,  Buddingion  v.  Davis,  6  Pr.  R.,  401. 

Actions  for  slander,  it  is  said,  are  in  the  nature  of  penal  actions.  3  Johns.,  180, 
9  ib.,  36.  2  Burr.,  66.  4  Cow.,  37.  Salk..  644.  And  it  is  said  that  in  such  an 
action,  a  party  may  decline  to  answer  on  tne  ground  that  he  would  criminate  him- 
self. BaUey  v.  Dean,  5  Barb.  S.  C.  R.,  297;  and  see  Hill  v.  Muller,  2  Sand.  S.  C. 
R.,  684.    Ckqtper  v.  Fitzpatrick,  1  Code  Rep.,  69. 

§  166.  In  dctiona  to  recover  property  distrained  for  damage^ 
€Mi9toer  need  not  set  forth  title. — In  an  action  to  recover  the  pos- 
session of  property  distrained  doing  damage,  an  answer  that 
the  defendant  or  person  by  whose  command  he  acted,  was  law- 
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fully  possessed  of  the  real  property  upon  which  the  distress  was 
made,  and  that  tlie  property  distrained  was  at  the  time  doing 
damage  thereon,  shall  be  good,  without  setting  forth  the  title  to 
such  real  property. 

§  167.  [143.]  (Amended  1849-1852.)  What  causes  of  action 
may  he  joined  in  the  same  action, — ^The  plaintiflf  may  unite  in 
the  same  complaint  several  causes  of  action,  whether  they  he 
such  as  have  heen  heretofore  denominated  legal  or  eguitahle^  or 
both,  where  they  all  arise  out  of, 

1.  The  sa/me  transaction^  or  transactions  connected  with  the 
same  subject  of  action  / 

2.  Contract,  express  or  implied ;  or 

3.  Injuries  with  or  without  force,  to  person  and  property, 
or  either ;  or 

4.  Injuries  to  character  ;  or 

5.  Claims  to  recover  real  property,  with  or  without  dama- 
ges for  the  withholding  thereof  and  the  rents  and  profits  of  the 
same ;  or 

6.  Claims  to  recover  personal  property,  with  or  without 
damages,  for  the  withholding  thereof;  or 

7.  Claims  agaitist  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one 
of  these  classes,  and  must  affect  all  the  parties  to  the  action 
and  not  require  different  places  of  trial,  and  must  be  separately 
stated. 

Before  the  amendment  of  1852  this  section  read  : 

The  plaintiff  may  unite  several  causes  of  action  in  the  same  complaint,  where 
they  alt  arise  out  of, 

1.  Contract,  express  or  implied ;  or, 

2.  Injuries  with  or  without  force,  to  the  person ;  or^ 

3.  Injuries  with  or  without  force,  to  property ;  or, 

4.  Injuries  to  character ;  or, 

5.  Claims  to  recover  real  property,  with  or  without  damages,  for  withholding 
thereof,  and  the  rents  and  profits  of  the  same ;  or, 

6.  Claims  to  recover  personal  property,  with  or  without  damages  for  withholding 
thereof;  or, 

Claims  against  a  trnstee  hy  virtue  of  a  contract  or  hy  operation  of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one  only  of  these  classes, 
and  must  affect  all  the  parties  to  the  action,  and  not  require  difierent  places  of  trial, 
and  must  be  separately  stated. 

In  Alf^v,  SeavUU,  1  Code  Rep.  N.  S.,  303;  6  Pr.  R.,  131,  it  was  held,  that 
a  complaint  which  demanded  relief  against  two— against  one  in  his  capacity  of 
trustee,  and  against  the  other  in  his  individual  capacity~contained  causes  of 
action  which  could  not  be  united  in  one  complaint;  and  further,  that  a  cause 
of  action  triable  by  the  court  could  not  be  united  with  a  cause  of  action  triable 
by  a  jury:  and  in  Cahoon  v.  Pretidenl  of  Bamk  of  Utica^  3  Code  Reow,  110, 
it  was  beul  that  a  claim  on  a  demand  for  money  had  and  received,  coula  not  be 
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joined  with  a  daim  which  under  the  former  practice  would  have  heen  the  founda* 
tion  of  a  bill  in  chancerv  to  compel  the  delivery  of  certain  notes.  The  amendment 
to  this  section  seems  framed  with  an  especial  view  to  nullify  those  decisions,  and 
appears  to  have  effectually  carried  out  its  object.  It  has  also  by  uniting  in  one  claas 
injuries  to  the  person  and  property,  removed  the  doubts  which  were  raised  in  Gr  gam 
V.'  lAndeman,  1  Code  Rep.,  N.  S.,  287.  Howe  v.  Peckham^  t6,  381 ;  10  Barb.  S.  C. 
FL,  656;  as  to  whether  in  a  complaint  for  an  injury  to  property  the  complaint  might 
allege  and  recover  damages  for  the  consequential  personal  injury  arising  from  the 
injury  to  his  property.  Before  the  amemiment  it  was  held,  in  Getty  v.  Hudwon 
River  R.  R.  Co.y  6.  Pr.  R  ,  269,  that  '*  lepal  and  equitable  relief  might  be  asked  for 
in  one  action,  where  they  were  not  inconsistent  with  each  other."  Where  they  are 
inconsistent  it  was  held  they  could  not.  Linden  v.  Fitz^  3  Code  Ren.,  164.  3 
Sand.  S.  C.  R.,  668.  Now  legal  and  equitable  relief  may  in  all  cases  be  esked  tor  by 
one  complaint;  but  where  the  legal  is  inconsistent  with  the  equitable  relief,  it  should 
perhaps  w  asked  for,  and  certainly  will  only  be  granted  in  the  alternative. 

Criminal  conversation  with  the  plaintiflTs  wife  was  held  to  be  an  injury  to  the 
person.  DtlanuUer  v.  Ru$§eU,  2  Code  Rep.,  147.  4  Pr.  R.,  234 ;  and  so  of  an  ac- 
tion for  seduction.    Taylor  v.  Norlh^  3  Code  Rep.,  9. 

Claims  for  injuries  to  personal  property  and  claims  for  its  possession  axe  sub- 
stantially different  causes  of  action.  Spalding  v.  Spalding^  1  Code  Rep.,  64.  3 
Pr.  R.,  297. 

Where  the  statement  of  facts  in  a  complaint  is  adapted  to  an  action  either  in 
subdivision  2  (now  3)  or  subdivision  6,  it  is  the  judgment  asked  for  by  the  complaint 
that  determines  to  which  subdivision  the  action  belongs.  Spalding  v.  Spaluing^  1 
Code  Rep.,  64.    3  Pr.  R..  297.    Dows  v.  Green,  3  Pr.  R.,  377. 

See  note  to  section  206  of  this  code. 

A  cause  of  action  for  a  malicious  prosecution  may  be  joined  with  a  cause  of 
action  for  slander.     Watmn  v.  Hazzard,  3  Code  Rep..,  218. 

I  do  not  understand  the  code  as  having  changed  the  rule,  as  it  previously  existed, 
by  which  to  determine  what  cause  of  action  may  and  what  may  not  be  united  in  the 
same  suit.  Per  Harris,  J.,  in  Enn  v.  Tkoma$.  4  Pr.  R.,  48.  It  has  changed,  and 
I  think,  much  improved  the  classiAration  of  actions.  But  now,  as  before,  the  cause* 
of  actions  to  be  joined,  must  be  in  favor  of  all  the  plaintiffs  and  against  all  the  defend- 
ants, and  must  belong  to  the  same  cIbsh.    lb. 

On  motion  for  jixigment  on  account  of  the  frivolousness  of  a  demurrer  to  a 
complaint,  it  appeared  by  the  complaint  that  the  defendant  Thomas,  contracted  to 
deliver  wheat  to  the  plaintiffs,  who  were  partners,  and  for  which  the  plaintiffs  were 
to  return  flour,  subject  to  various  stipulations,  and  that  the  other  defendant.  Hunter, 
guaranteed  the  performance  on  the  part  of  Thomas  of  his  acts  under  the  contract 
The  demurrer  was  that  several  causes  of  action  had  been  improperly  joined.  The 
court  held  that  there  was  no  ground  for  the  demurrer.  The  contract  and  guarantee 
were  to  be  regarded  as  one  transaction,  and  the  defendants,  as  principal  and  surety, 
were  properly  joined  in  one  action.    lb. 

In  confirmation  of  what  fell  from  Justice  Harris,  in  the  case  just  cited,  we  may 
observe  that  Chitty,  1  Chit.  PI.,  229  [2001,  states  the  rule  as  to  joinder  of  actions  as 
follows:  ^^  Where  the  causes  of  action  are  all  of  the  tame  nature  and  the  actions 
themselves  in  the  same  form,  they  may  be  joined  in  the  same  suit."  And  before  the 
code  (adhering  to  the  ancient  nomenclature  of  actions)  in  actions  in  form  ex  eon' 
tractu,  the  plaintiff  might  join  as  many  different  counts  as  he  bad  causes  of  action  of 
the  same  nature.  1  Tidd  Pr.,  10.  So  debt  on  bond,  or  other  specialty,  might  be 
joined  with  debt  on  jud^ent  or  simple  contract.  1  Chit  PL,  200,13  Johns.  Jt, 
462.  But  assumpsit,  debt,  covenant,  or  account,  could  not  be  joined  one  with  the 
other  in  the  same  action.  19  Wend.,  546.  So  in  actions  in  form  ex  del  cto,  several 
distinct  trespasses  might  be  joined  in  the  same  action.  '2  Saund.,  117,  b.  note  8, 
Rep.,  87.  1  T.  R.  277, 1  Chit.  PI.  230).  But  actions  in  form  ex  contractu,  coukl 
not  be  joined  with  those  in  form  ex  delicto^  1  HUl,  545,  6  B.  &  C.  268.  1 1  Johiu. 
jR.,  479;  and  see  19  Wend.,  546,  627.  22  ib.  369.  16  Johns.  R.,  146.  The 
several  causes  of  action  had  to  be  in  the  sum?  right,  or  they^uld  not  be  joined. 
Thus  a  count  on  a  promise  by  husband  and  wife,  could  not  be  joined  with  a  count 
on  a  promise  by  a  wife,  dum  solo.  16  Johns.  R.,  281.  So  a  demand  by  a  party  as 
executor,  could  not  be  joined  with  a  demand  in  his  own  right.  4  Hill,  429,  and  see 
8  Wend.,  530.  24  ib.,  184.  12  .lohns.  R,  349.  7  Cow.,  58.  1  B.  &  A.,  29.  2 
CkU  R..  436.    3  T.  R.,  433.    5  ib.,  493. 

In  Durkee  v.  Saratoga  and  Washington  Railroad  Co.,  2  Code  Rep.,  145,  Willard 
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J.,  Mid :— -"  The  coniinitsionen  doubtless  bad  tbeir  eye  upon  actions  at  law  when 
they  framed  the  167th  section.  They  have  not  limited,  and  probably  did  not  intend 
to  limit  the  number  of  civil  actions,  as  they  are  defined  in  subdivisions  2, 4,  and  5  (now 
3, 4,  5) ,  to  seven.  There  are  other  remedies,  well  known  to  our  jurisprudence  for 
ages,  and  which  still  exist,  that  cannot  be  comprised  in  either  of  the  seven  specified 
in  section  167.  The  action  for  a  divorce,  or  limited  separation,  a  men$a  et  tkoro^  for 
example,  could  not  be  united  with  an  action  upon  a  |)romi88ory  note.  All  that  is 
settled  by  section  167  is,  that  in  the  seven  cases  therein  specified,  several  causes  of 
action  may  be  united  in  the  same  complaint, 'if  the  rules  prescribed  for  that  purpose 
in  that  section  be  observed." 

^  Among  these  rules  for  the  joinder  of  actions  are  the  following,  viz.,  that  the 
causes,  so  united,  must  all  belong  to  one  only  of  these  classes,  &c.,  ^and  must  be 
separately  stated.'  The  causes  united  in  this  complaint  all  belong  to  one  class,  to 
wit,  number  three,  but  they  are  not  separately  stateJ.  This  is  made  a  distinct  cause 
of  demurrer,  by  s.  144,  sub.  <3,  of  the  code  of  procedure. 

^  The  l''>oth  and  151st  sections  throw  some  light  in  this  question.  By  those  sec- 
tions the  defendant  is  allowed  to  set  forth  by  answer  as  many  defenses  as  he  shall 
have.  Thev  must  be  separately  stated,  and  refer  to  the  causes  of  action  which  they 
are  intended  to  answer.  The  defendant  is  allowed  to  demur  to  one  or  more  of  the 
several  causes  of  action  stated  in  the  complaint,  and  answer  the  residue.  From 
these  provisions,  in  connection  with  the  foregoing,  it  is  obvious  that  the  code  intended 
that  each  cause  of  action  should  be  embraced  in  a  single  count  in  the  complaint,  and 
that  there  should  be  as  many  counts,  as  there  are  causes  of  action.  Had  the  old 
phraseology  with  which  the  profession  was  familiar  been  retained,  fewer  mistakes 
would  have  been  made  in  this  respect.  The  requirement,  that  the  several  causes  of 
action  must  be  separately  stated  in  the  complaint,  is  precisely  equivalent  to  the 
requirement  of  a  distinct  count  in  a  declaration  for  each  cause  of  action.  Without 
such  separation,  the  defendant  cannot  have  the  benefit  of  a  separate  answer,  or 
demurrer,  nor  can  there  ever  be  such  an  issue  framed,  as  to  enable  the  court  and 
jury  to  try  it  in  an  intelligible  manner.  Under  the  former  system  of  pleading,  the 
uniting  of  several  causes  of  action  in  the  same  count,  was  a  ground  of  demurrer,  10 
Wend.,  324.  Each  count  was  required,  singly  to  contain  a  good  cause  of  action, 
and  unless  it  did  so,  it  was  defective,  (tV^.)  Formerly  the  causes  of  action  stated  in 
this  complaint  could  not  be  joined  in  the  same  declaration,  even  in  separate  counts. 
By  section  167  of  the  code,  they  may  be  united  in  the  same  complaint,  if  separately 
stated ;  that  is,  according  to  the  ancient  mode  of  expression,  if  each  separate  cause  of 
action  is  confined  to  a  single  count." 

And  where  the  plaintiff  united  in  the  same  complaint  three  substantive  grounds 
of  injury — namely,  one  for  the  building  of  an  embankment  on  the  defendants'  own 
land,  one  for  building  an  embankment  on  the  highway  near  the  plaintifTs  store,  and 
a  third  for  erecting  an  embankment  on  the  plaintiff's  land,  wnereby  damage  had 
accrued  to  the  plaintiff.  The  injuries  were  not  separately  stated,  but  were  all 
blended  together.  The  defendants  demurred  on  the  ground  that  several  causes  of 
action  were  improperly  united. 

Willard,  J.,  in  allowing  the  deniurrer,  said, — ^  The  plaintiff's  counsel  denies  that 
there  is  more  than  one  cause  of  action  set  up  in  the  complaint.  They  insist  that  the 
allegation,  that  the  defendants  built  the  embankment  on  their  own  land,  on  the 
highway  or  turnpike,  and  on  the  plaintiff's  land,  is  merely  descriptive  of  its  locality, 
and  that  the  gravamen  of  the  action  is  the  consequential  injury.  If  this  were  so, 
there  would  be  a  good  ground  of  demurrer  before  the  code  for  a  misjoinder,  because 
the  statute,  2  R.  S.,  553,  s.  16,  allowing  case  to  be  brought  instead  of  trespass,  does 
not  apply  to  injuries  to  the  freehold.  (See  10  Wend.,  324.|  For  those,  the  remedy 
was  left  as  at  common  law.  If^  then,  here  is  a  misjoinder  at  common  law,  it  is 
because  trespass  and  case  were  united  in  the  same  declaration,  contrary  to  well 
settled  practice.  If  trespass  and  case  could  not  be  united  in  the  same  declaration 
before  tne  code,  though  in  different  counts,  they  cannot  be  united  in  the  same  action 
now,  unless  they  are  teparately  siaied,  that  is,  set  forth  in  different  counts. 

If  the  complaint  had  conceded  that  the  embankment  was  rightfully  built,  and 


as  on  the  defendants'  lot.  Thus  it  opens  the  case  for  proof  of  damages  for  the  unlaw- 
ful entry  on  the  plaintiff's  land,  as  well  as  for  the  consequential  injury  resulting  fron 
its  erection  on  the  defendants'  own  land  and  on  the  turnpike." 
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And  where  a  complaint  charged  that  the  defendant,  on  the  first  day  of  May,  1848, 
and  on  divers  other  days  and  times  before  that  time  and  the  commencement  of  this 
suit,  at  the  town  of  Princetown  in  Schenectady  county,  and  at  the  town  of  Guilder- 
land  in  AlbanjT  county,  maliciously  spoke,  uttered,  and  published,  to  and  of  and  con- 
cerning the  said  plaintiflT,  the  following  false,  slanderous,  and  defamatory  words,  and 
then  detailed  three  or  four  sets  of  words  addressed  to  the  plaintiff  and  the  like  num- 
ber spoken  of  him.  The  words  related  to  different  subject  matters,  and  each  set  of 
words  appeared  to  be  a  distinct  cause  of  action ;  but  they  were  ail  united  in  the 
same  complaint,  without  being  divided  into  separate  counts,  or  statements.  The 
court  state :  **  The  complaint  is  bad,  because  it  unites  several  cauaes  of  action  with- 
out stating  them  separately.  The  167th  section  of  the  code  la3rs  down  the  rale  with 
respect  to  joinder,  in  the  same  complaint,  of  several  causes  of  actioa  The  causes  of 
action  so  united,  must  all  belong  to  the  same  class,  of  which  the  code  specifies  seven; 
they  must  affect  all  the  parties  to  the  action ;  they  must  not  require  different  places 
of  trial ;  and  they  must  oe  separately  stated.  The  separate  statements  of  a  cause  of 
action,  and  the  separate  counts  of  a  declaration,  are  equivalent  expressions.  The 
necessity  of  having  each  stated  by  itself  in  a  different  count,  is  as  imperative  under 
the  code,  as  under  the  former  mode  of  pleading  By  stating  each  separately,  con- 
fusion is  avoided,  a  definite  issue  can  be  framed  on  each  cause  of  action,  and  the  action 
can  be  more  conveniently  tried.  All  good  pleaders  under  the  code,  imitate  the  former 
mode  of  separating;  the  pleading  into  as  many  separate  statements,  or  counts,  as  there 
are  causes  of  action.  In  the  present  case  there  are  at  least  four  causes  of  action 
jumbled  together.  The  words  spoken  at  Princetown  to  the  plaintiff  must  be  a  dif- 
ferent cause  of  action  from  that  created  by  the  words  spoken  at  Guilderland.  Each 
of  these  must  be  different  from  the  words  spoken  at  the  other  places  respectively 
named.  Indeed,  a  far  greater  number  of  causes  of  action  are  alleged,  but  four  is  the 
smallest  number  to  which  they  can  be  reduced. 

"'  Had  the  defendant  demurred  to  the  whole  complaint  for  the  reason  that  several 
causes  of  action  were  improperly  united,  as  he  might  have  done  by  s.  144,  sub.  5,  he 
would  have  been  entitled  to  judgment.  Several  causes  of  action  are  improperly 
united,  and  they  are  not  separately  stated  as  required  by  s.  167.  But  as  the  defend- 
ant has  not  stated  this  as  a  ground  of  demurrer,  he  cannot  now  avail  himself  of  the 
objection."    Pike  v.  Van  Wbrmer,  5  Pr.  R.,  172,  and  see  23  Wend.,  35. 

Several  causes  of  action,  arising  on  several  judgments,  may  be  joined  in  one  action. 
Bank  o/N.  America  v.  Suydam^  1  Code  Rep.  N.  S.,  323.  And  the  junction  of  account 
sales  with  promissory  notes  was  held  to  be  proper,  by  Roosevelt,  J.,  in  Vetlman 
y.  King^  unreported. 

Ill  all  cases  of  more  than  one  distinct  cause  of  action,  defense,  counter-claim,  or 
reply,  the  same  shall  not  only  be  separately  stated,  but  plainly  numbered.  (Rule  87 
of  supreme  court  rules.)  The  rule  prescribes  no  penalty  for  omitting  to  comply  with 
it.  It  is  presumed  the  proper  remedy  would  be  a  motion  to  make  the  pleading  more 
definite  and  certain.  In  Benedict  v.  Seymour^  6  Pr.  R.,  298,  Selden,  J.,  says  that  a 
failure  to  distinguish  the  separate  causes  of  actions  or  defenses,  subjects  every  allega- 
tion not  essential  to  a  single  cause  of  action  or  defense  to  be  struck  out 

If  two  or  more  actions  be  brought  by  the  same  plaintiff,  at  the  same  time,  against 
the  same  defendant  for  causes  of  action  which  may  be  joined,  the  defendant  may 
move  to  consolidate  the  actions.  2  R.  S.,  2d  ed.,  305,  s.  37.  And  if  one  or  more  of 
such  actions  be  pending  in  the  supreme  court,  and  others  be  pending  in  another  court 
of  this  State,  the  supreme  court  may  order  tne  actions  in  the  other  court  to  be  con- 
solidated with  that  in  the  supreme  court ;  and  when  several  suits  are  commenced 
against  joint  and  several  debtors  in  the  same  court,  the  plaintiff  may,  in  any  stage 
of  the  proceedings,  consolidate  such  actions.  /6.,  ss.  38,  39.  3  Wend.,  442.  9  iS., 
451.  19  t&.,  23.  4  Hill,  46.  9  Price,  393.  The  granting  or  refusing  a  motion  to 
consolidate  rests  entirely  in  the  discretion  of  the  court.  2  R.  S.,  2d  ed.,  395,  s.  37. 
Therefore,  from  an  order  granting  or  refusing  a  motion  to  consolidate,  no  appeal  can 
be  taken.  ^  If  the  grounds  of  the  motion  are  not  denied,  and  it  does  not  appear  that 
the  plaintiff  will  be  materially  prejudiced  by  the  consolidation,  it  has  been  customary 
with  the  courts  to  grant  the  motion  ^19  Wend.,  23) ,  not  only  where  both  or  all  the 
suits  are  brought  at  the  same  time,  but  where  thejr  are  brought  at  different  times, 
and  although  at  the  commencement  of  the  first  action  the  cause  of  action  in  the 
other  had  not  accrued.  The  test  for  allowing  the  motion  is,  are  the  questions 
to  be  tried  identical  t  If  they  are,  the  motion  to  consolidate  should  be  granted  (4 
Hill,  46)  unless  it  will  prejudice  the  plaintiff  (3  Hill,  450).    The  defendant,  to  entitle 
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him  to  an  order  to  consolidftte,  Deed  not  swear  to  merits  (3  Wend.,  443);  for  the  mo- 
tion will  be  granted  where  no  defense  is  intended,  merely  to  avoid  the  expense  of 
several  judgments.  4  Hill,  47.  3  Wend.,  442.  Where  it  is  doubtful  whether  an 
Older  to  consolidate  should  be  made,  an  affidavit  of  merits  could  not  fail  to  affect  the 
exercise  of  the  discretion  of  the  court. 

Where  several  actions  are  brought  on  one  policy  of  insurance,  the  court,  on  the 
application  of  the  defendant,  and  with  the  consent  of  the  plaintiff,  will  grant  an 
order  to  stay  the  proceedings  in  all  the  actions  but  one,  the  defendant  undertaking 
to  be  bound  by  the  verdict  in  such  action,  and  to  pay  the  amount  of  their  several 
subaciiptions  and  costs,  in  case  the  plaintiff  should  recover.  This  mode  of  consolida- 
tion, however,  has  been  held  to  apfujr  only  to  several  actions  on  one  policy,  and  not 
to  extend  to  several  policies  on  one  risk.    1  Caines  Rh,  114. 

§  168.  [144.]  (Amended  1849-1852.)  AUegation  not  denied^ 
wJien  to  he  deemed  true. — Every  material  allegation  of  the  com- 
plaint, not  controverted  by  the  answer,  as  prescribed  in  section 
one  hundred  and  forty-nine;  and  every  material  allegation  of 
new  matter  in  the  answer,  constituting  a  counter-claim,  not  con- 
troverted by  the  reply  as  prescribed  in  section  one  hundred 
and  fifty-three,  shall,  for  the  purposes  of  the  action,  be  taken 
as  true.  But  the  allegation  of  new  matter  in  the  answer,  not 
relating  to  a  counter-claim,  or  of  new  matter  in  a  reply,  is  to 
be  deemed  controverted  by  the  adverse  party  as  upon  a  direct 
denial  or  avoidance,  as  the  case  may  require. 

Before  the  amendment  of  1852,  this  section  read, 

*^  Every  material  allegation  of  the  complaint  not  specificall)r  controverted  by  the 
answer,  as  prescribed  in  section  149,  and  every  material  allegation  of  new  inatter  in 
the  answer,  not  specifically  controverted  by  the  reply,  as  prescribed  in  section  153, 
shall,  for  the  purposes  of  the  action,  be  taken  as  true.  But  the  allegation  of  new 
inatter  in  a  replv  shall  not  in  anv  respect  conclude  the  defendant,  who  may  on  the 
trial,  countervail  it  by  proofs,  either  in  direct  denial  or  by  way  of  avoidance.^' 

This  section  '*  is  not  applicable  to  pleadings  in  justices'  courts."  Per  Willard,  J., 
in  McNamara  v.  BUely,  4  Pr.  R.,  44,  47. 

In  Young  v.  Jlfoore,  2  Code  Rep.,  143,  it  was  held  that  where  in  a  justice's  court 
the  defendant  appears  and  puts  in  an  answer,  the  provisions  of  this  section  apply  to 
such  answer ;  and  therefore,  where  in  a  justice's  court  the  defendant  appeared  and 
put  in  an  answer  of  payment  and  set-off,  it  was  held  thnt  it  was  not  necessary  for 
the  plaintiff  to  prove  bis  account — ^it  was  admitted  by  the  defendant's  answer;  and 
again  it  was  said,  that  an  answer  of  payment  in  those  courts  admitted  the  making 
t&  contract  sued  upon.    DtCourcy  v.  Sjtalding^  3  Code  Rep.,  16. 

A  defendant  who  does  not  answer  is  not  to  be  taken  as  admitting  any  thing 
contained  in  an  answer  of  a  co-defendant  in  which  he  has  not  participated.  Wood" 
worth  V.  Beliowi^  4  Pr.  R.,  24. 

^^  The  144th  section  of  the  code  of  1848  was  confined  to  allegations  of  fact,  and  did 
not  refer  to  an  averment  of  the  legal  effect  of  written  instruments ;  nor  can  it  be  ap- 
plied to  the  intention  of  parties  when  they  execute  a  written  contract.  An  answer 
which  contains  an  allegation  of  the  meaning  of  a  written  contract  or  agreement, 
but  does  not  deny  its  execution,  should  be  deemed  by  the  court  an  *  immaterial  alle- 
gation,' and  disregarded  at  the  trial. 

^  Nor  can  such  answer  be  deemed  equivalent  to  an  allegation  of  mistake  or  surprise 
in  the  execution  of  the  agreement,  so  as  to  entitle  the  defendant  to  have  it  avoided  on 
either  of  those  grounds."    Barton  v.  SackeU^  1  Code  Rep.,  96 ;  3  Pr.  R..  358. 

"'  We  have  frequently  decide<l,  and  until  a  different  construction  of  the  code  shall 
be  enforced  upon  us  by  a  higher  authority,  must  continue  to  decide,  that  only  those 
allegations  in  a  complaint  are  to  be  deemed  material  in  the  sense  of  the  code^  which 
the  plaintiff  mutt  praot  upon  the  trial  in  order  to  maxtUam  hit  action.    It  is  upon 
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these  only  that  an  issue  can  properly  he  taken ;  and  it  is  of  these  only  that  the  troth 
is  admitted  by  the  omission  in  the  answer  of  a  specific  denial."  rer  Duer,  J.,  in 
Fry  V.  Bennit^  1  Code  Rep.,  f^.  S.,  24-5.  Newman  v.  Otio^  4  Sand.  S.  C.  R.,  698. 
And  869  Hcurlow  v.  Hamilton^  6  Pr.  R.,  475. 


Chapter  VI. 
Mistakes  in  pleading^  and  Amendments* 

SECTION  169.  Material  variances,  how  provided  for. 

170.  Immaterial  variances,  how  provided  for. 

171.  What  to  be  deemed  a  variance. 

172.  Amendments  of  course. 

173.  Amendments  by  the  court 

174.  Court  may  give  relief  in  case  of  mistake. 
17.').  Suing  a  party  by  a  fictitious  name. 

176.  No  error  or  defect  to  be  regarded,  unless  it  affect  substantial  rights. 

177.  Supplemental  complaint,  answer  and  reply. 

§  169.  [145.]  (Amended  1849.)  Existing  suits.  Material 
variances^  Tiow  provided  for. — No  variance  between  the  allega- 
tion in  a  pleading  and  the  proof  shall  be  deemed  material,  un- 
less it  have  actually  misled  the  adverse  party,  to  his  prejudice, 

*  "  One  of  the  wisest  and  most  beneficent  parts  of  our  law  is  the  statute  which 
confers  on  our  courts  the  power  of  amendment;  and  the  courts  have  been  continu- 
ally becoming  more  and  more  liberal  in  carrying  its  provisions  into  effect."  Per  Ed- 
monds, J.,  in  Williams  v.  WheeUr,  1  Barb.  S.C  R.,  48.  Section  145  of  code  of  1848, 
for  which  this  section  is  substituted,  and  which  in  the  material  part,  uses  the  same 
language,  pleading  or  proceedings  was  held  not  to  apply  to  affidavits,  at  least  so 
far  as  to  authorize  an  amendment  of  the  name  of  the  court.  Clickman  v,  ClicJt' 
man,  1  Code  Rep.,  98.  3  How.  Pr.  R.,  365.  1  Com.  611.  And  where  affidavits, 
to  be  used  in  the  court  of  appeals  were  entitled  in  the  supreme  court,  they  were  held 
defective,  and  the  motion  was  denied  on  that  ground.  lb.  But  where  in  an  action 
in  which  the  delivery  ot'  personal  property  was  claimed,  an  affidavit  in  support  of 
the  claim  was  found  to  be  defective  (but  not  in  the  name  of  the  court\  the  court 
permitted  the  plaintiff  to  amend  the  affidavit,  and  without  a  special  motion  for  the 
purpose.  Spalding  v.  Spalding^  1  Code  Rep..  64.  3  Pr.  R.,  297.  iDow*  v.  Chrten^ 
3  Pr,  R.,  377. 

The  provisions  of  the  revised  statutes  (2  R.  S.,  424,  ss.  5,  6)  are  not  repealed  by 
the  enactments  of  this  chapter,  but  this  chapter  and  the  provisions  of  the  revised 
statutes  are  to  be  construed  together.  Brown  v.  Babcock,  1  Code  Rep.,  66.  It 
is  a  settled  principle  with  the  court  that  its  suitors  shall  not  be  prejudiced  by  the 
mistakes  or  misprision  of  its  officers,  and  amendments  in  such  cases  are  generally 
matters  of  course.     Nede  v.  Berryhifl^  4  Pr.  R.,  16 ;  and  see  note  to  section  38*1. 

The  decisions  under  the  revised  statutes  as  to  amendments,  are  said  to  be  safe 
guides  as  to  the  terms  upon  which  similar  amendments  will  be  allowed  under  the 
'  code.    B  orn  v.  Babcock,  I  Code  Rep.,  66.    3  Pr.  R.,  305. 

The  whole  matter  of  amendments  is  in  the  discretion  of  the  court.  Smith  v. 
Babcock,  3  Sumner,  410.  And  no  appeal  lies  from  an  order  granting  or  refusing 
leave  to  amend.  St,  John  v.  West,  3  Code  Rep.  85.  Planter^i  Bk.  v.  Walkery  3 
Snu.  4r  M.,  409.  Tanner  v.  Hicks,  4  i6.,  294.  jSrcher  v.  Stamps,  ib.  353.  Amend- 
ments were  allowed  in  courts  of  equity  according  to  the  same  rule  as  in  courts  of  law. 
Jefferson's  heirs  v.  Callis,  4  Dana,  467. 
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in  maintaiDing  Lis  action  or  defense,  upon  the  merits.  "When- 
ever it  shall  be  alleged,  that  a  party  has  been  so  misled,  that 
fact  shall  be  proved  to  the  satisfaction  of  the  court,  and  in  what 
respect  he  has  been  misled,  and  thereupon  the  court  may  or- 
der the  pleading  to  be  amended,  upon  such  terms  as  shall  be 
just. 

This  section  is  identical  with  section  145  of  the  code  of  1848,  and  under  that 
section  where  two  parties  sued  as  plaintiffs,  the  one  as  the  executor  of  Keese,  and 
the  other  as  the  surviving  partner  of  Keese,  and  it  appeared  on  the  trial,  that  only 
the  surviving  partner  should  have  sued,  Edmonds  J.,  held  that  the  variance  was 
immaterial,  and  might  he  disregarded  under  this  section.  Ktete,  Exor'iof  y.  Ful- 
U(ion^  ]  Code  Rep.,  52. 

And  in  an  action  by  four  persons  as  lessors,  on  the  trial  it  appeared,  that  the  lease 
was  made  by  those  four  and  another  named  Laight,  since  deceased,  but  that  the 
interest  of  Laight  survived  to  the  plaintiffs,  but  no  reason  for  the  omission  of  Laisht 
as  plaintiff  was  assigned  in  the  declaration.  The  court,  Oakley,  Ch.  J.,  held,  that 
the  variance  might  be  disregarded,  and  said,  we  leave  the  parties  to  apply  by  motion, 
to  amend  if  they  deem  it  prudent ;  on  the  motion  the  amendment  will  be  allowed 
on  such  terms  as  the  court  deem  just;  and  such  will  be  the  practice  in  future 
where  the  amendment  is  not  made  at  the  trial.  De  Peytter  v.  Wheeler^  1  Code 
Rep.,  93.     1  Sand  S.C.R.,719.     And  see  Clantonv.  Laird^  12  Sme.  ^  Jtf.,  568. 

In  Lettman  v.  RUz^  3  Sand.  S.C.R.,  734,  an  action  for  slander,  the  complaint 
set  forth  the  words  in  English.  On  the  trial  it  was  proved  that  the  slanderous  words 
were  spoken  in  German,  and  that  the  words  in  the  complaint  were  a  translation. 
The  plaintiff  applied  for  leave  to  amend  by  inserting  the  words  spoken  in  German. 
The  ptesiding  judge  suffered  the  cause  to  proceed  with  liberty  for  the  plaintiff*  to 
move  at  chambers  for  leave  to  amend.  The  plaintiff  had  a  verdict,  and  on  motion 
at  chambers,  had  leave  to  amend  on  payment  of  the  costs  of  the  motion,  "it  not 
appearing  that  he  had  been  misled  or  surprised  by  the' variance." 

Under  an  averment  in  an  answer  that  the  property  was  "  very  poor  and  of  very 
little  value,''  the  defendant  cannot  prove  that  it  was  '*  worth  nothing  and  of  no  value.'' 
DUfendorf  v.  Gage^  7  Barb.  S.C.R.,  18. 

Where  it  was  averred  in  a  declaration,  that  the  defendant  represented  the  note 
to  be  ^  a  good  note,  and  that  it  would  pass  in  South  street,"  and  the  proof  was  that 
he  said  '*  the  note  was  good,  and  there  were  people  in  South  street  who  would  take 
it,"  held  not  to  be  a  substantial  variance.  Hawkins  v.  Appleby ^  2  Sand.  S.C.R. 
421. 

Plaintiff*  permitted  to  amend  on  the  trial,  by  striking  out  the  name  of  one  of  the 
defendants.     Burnt  v.  Bronson^  1  Code  Rep.,  27. 

Plaintiff* permitted  to  amend  on  the  trial,  by  changing  the  form  of  action  from  an 
action  on  a  promissory  note  to  an  action  on  a  special  contract.  JackMon  v.  Sanders^ 
i  Code  Rep.,  27. 

Evidence  of  a  special  agreement  is  admissible  in  an  action  by  a  daughter  against 
her  father  for  wages,  although  the  plaintiff*  claimed  to  recover  on  an  implied  agiee- 
mentonly.  The  defendant  not  having  been  misled.  I^ort  v.  Gooding^  9  fiarb.  S. 
C.  R.  371. 

In  Getty  v.  Hudnn  River  R.  R.  Co,^  6  Pr.  R.  270,  Parker,  J.,  says,  "  If  a  plain- 
tiffTasks  for  equitable  relief  and  it  turned  out  on  the  trial  he  was  entitled  to  legal  re- 
lief only.  I  should  permit  him  to  take  it  in  that  form.  And  if  he  had  asked  for  legal 
relief  only  when  it  appeared  he  was  entitled  to  both  legal  and  equitable.  I  should 
allow  the  proper  amendment  to  administer  complete  justice  in  the  case.  Tne  power 
to  amend  authorized  by  the  code  is  ample  for  such  purpose."  "  In  trying  a  cause  at 
the  circuit,  I  should  most  certainly  allow  whatever  amendment  in  the  pleadings  was 
necessary  to  give  the  parties  redress." 

On  a  trial  at  the  circuit,  the  pleading  may  be  made  to  conform  to  the  nroof ; 
immaterial  allegations  may  be  disregarded,  immaterial  evidence  rejected,  ana  such 
jwlgment  may  be  directed  as  the  facts  and  the  law  of  the  case  require.  Coming  v. 
Corning,  1  Code  Rep.  N.S.,  351. 

After  verdict  for  the  plaintiff*  for  an  amount  exceeding  the  amount  demanded  by 
the  complaint,  the  amendment  of  the  complaint  by  increasing  the  amount  denoano- 
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ed  should  not  be  allowed,  except  on  the  tenns  of  the  plaintiff  sahmittin^  to  a  new 
trial,    lb. 

In  such  a  case,  the  plaintiff  instead  of  amending  the  complaint  and  havine  a 
new  trial,  may  at  his  option,  remit  the  excess  of  the  verdict  over  the  amount  de- 
manded by  the  complaint,  and  take  judgment  for  the  amount  demanded,    lb, 

§  170.  [146.]  Existing  suits.  Immaterial  variances^  how 
provided  for, — Whero  the  variance  is  not  material,  as  provided 
in  the  last  section,  the  coart  may  direct  the  fact  to  be  found  ac- 
cording to  the  evidence,  or  may  order  an  immediate  amend- 
ment without  costs. 

See  fiote  to  last  preceding  section.  The  denial  of  a  motion  to  amend  made  at  the 
trial,  is  not  a  ground  of  exception.    Roth  v.  S/om,  6  Barb.  S.  C.  R.,  308. 

§  171.  [147.]  Existing  suits,  WTkU  to  he  deemed  a  variance, 
— Where,  however,  the  allegation  of  the  cause  of  action  or  de- 
fense to  which  the  proof  is  directed  is  unproved,  not  in  some 
particular  or  particulars  only,  but  in  its  entire  scope  and  mean- 
ing, it  shall  not  be  deemed  a  case  of  variance,  within  the  last 
two  sections,  but  a  failure  of  proof. 

^  Where  the  statement  is  larger  than  the  prooij  that  constitutes  a  variance,  but 
where  the  proof  exceeds  the  statement,  it  is  no  variance."  Maryat  arguendo  in 
MouTUitephen  v.  Brooke^  1  B.  &  Ad.  255. 

The  proper  time  to  raise  an  objection  on  the  ground  of  variance,  is  when  the 
plaintiff  has  rested  his  case.  15  Joknt.  R.,210.  See  3  Hill,  237.  6  Wend.,  301.  2 
R.  S.  2d  ed.,  328,  s.  99. 

The  statute  of  jeofails  or  amendments  cures  only  defects  in  the  pleadings  on  pro- 
ceedings, it  does  not  supply  deficiency  in  the  evidences.  Ciark  v.  lUed^  12  Sme.  h 
M.,  554.     Heevei  v.  Dennis,  6  lb.,  89. 

In  an  action  on  contract,  there  is  no  variance  between  the  allegation  of  a  sole 
liability  and  proof  of  a  joint  undertaking  by  the  defendant  and  another.  Carter  v. 
Hope,  10  Barb.  S.  C.  R.,  180. 

A  variance  between  the  pleadings  and  the  proof  sufficient  to  defeat  the  action  or 
destroy  the  defense,  must  leave  the  case  unproved  in  its  entire  teope  and  meaning. 
If  left  unproved  in  some  particular  or  particulars,  it  is  a  subject  for  amendment  upon 
terms,  if  the  adverse  perty  has  been  misled  by  it;  otherwise  amendments  may  be 
made  at  the  trial,  and  without  any  conditions  whatever.  Fay  v.  Grimtteed,  10  Barb. 
S.C.R,321. 

§  172.  [148.]  (Amended  1849-1851.)  Ecisting  suits. 
Amendments. — Any  pleading  may  be  once  amended  by  the 
party  of  course,  without  costs,  and  without  prejudice  to  the 
proceedings  already  had,  at  any  time  before  the  period  for  an- 
swering it  expires,  or  it  can  be  so  amended  at  any  time  within 
twenty  days  after  the  service  of  the  answer  or  demurrer  to  such 
pleading,  unless  it  be  mad^e  to  appear  to  the  court  that  it  was 
done  for  the  purpose  of  delay  ^  and  the  plaintiff  (yr  defendant 
will  thereby  lose  the  benefit  of  a  circuit  or  term  for  which  it  is 
or  may  be  noticed ;  and  if  it  appear  to  the  court  that  such  amend- 
ment was  mxxdefoT  such  purpose^  the  same  muy  be  stricken  outy 
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and  such  terms  imposed  as  to  the  court  may  seemjvst.  In  eueh 
case  a  copy  of  the  amended  pleading  must  he  served  on  the  ad- 
verse party .  After  the  decision  of  a  demurrer^  either  at  a  gen- 
eral or  special  term,^  the  court  may^  in  its  discretion^  if  it  ap- 
pear that  the  demurrer  was  interposed  in  good  faith^  allow  the 
party  to  plead  in  upon  such  terms  as  may  be  just  If  the  de- 
murrer le  allowed  for  the  cause  mentioiied  in  the  ffth  subdivi- 
sion of  section  one  hundred  and  forty  four  ^  the  court  may^  in  its 
discretion^  and  upon  such  terms  as  may  bejuM^  order  the  action 
to  be  divided  into  as  many  actions  as  may  be  necessary  to  the 
proper  determination  of  the  causes  of  action  therein  mentioned. 

The  amendaients  of  1851  are  in  iitdie.  The  effect  of  the  amendment  ia  to  incor- 
poTate  in  one  section  what  he  fore  Mras  contained  in  sections  172  and  174. 

This  section  corresponds  to  section  148  of  the  code  of  1848,  which  allowed  an 
amendment  of  course  ^  at  any  time  before  the  period  for  answering  it  expired." 
As  to  that  section,  it  was  said :  ^  This  is  simply  an  enactment  of  what  has  been  the 
standing  rule  of  the  supreme  court  ever  since  1796,  except  that  the  rule  gave  more 
time  for  the  exercise  of  this  privilege  than  is  allowed  by  the  code,  and  it  is  hardly  ne- 
cessary to  say  that  no  one  will  construe  this  section  as  allowing  amendments  which 
the  court  is  prohibited  from  allowing,  upon  special  application,"  per  Sill,  J.,  in  Spald' 
ing  v.  SfHdding,  3  Pr.  R.,  300 ;  1  Code  Rep.,  64. 

It  has  been  suggested  that  this  section  was  intended  to  change  the  former  prac- 
tice so  far,  that  it  required  amended  pleadings  to  be  answered  anew,  in  cases  where 
they  had  been  appropriately  answered  before  amendment.  1  Hill,  214 ;  5  lb..  556; 
1  Wend.,  16.  Ihe  question,  however,  has  not  been  decided  in  any  reported  case. 
Howard  v.  Michigan  Southern  R.  R.  Co.,  5  Pr.  R.,  206,  207,     5  Paige,  58. 

Before  the  c<xie,  and  by  the  practice  in  chancery,  on  an  amendment  of  a  bill  of 
course  after  answer,  unless  the  plaintiff  waived  a  further  answer,  the  defendant  was 
bound  to  answer,  and  if  he  did  not,  the  plaintiff  might  take  the  whole  bill  as  con- 
fessed.    Truti  4-  Fire  Ins.  Co.  v.  Jenkinses  Pai^e,  589. 

An  amendment  of  a  bill  praying  an  injunction,  after  the  injunction  had  issued, 
did  not,  however,  vacate  the  injunction.     Seidon  v.  Vermilytu,  4  Sand.  Ch.  Rep.,  573. 

A  complaint  may  be  amended  of  course  at  any  time  within  twenty  days  after 
service  thereof,  although  the  defendant  has  served  an  answer  in  the  mean  time. 
Cior.  V.  Maliory.     1  Code  Rep.,  126. 

Upon  this  section  as  it  stood  in  the  code  of  1849,  it  was  held,  that  the  right  of  a 
defendant  to  amend  his  answer,  could  not  be  divested  by  any  act  of  the  plaintiff, 
and  therefore,  where  before  the  expiration  of  the  time  within  which  the  defendant 
might  amend  his  answer  of  course,  the  plaintiff  noticed  the  cause  for  trial,  and  took 
an  injquest  in  the  absence  of  the  defendant,  and  the  defendant  afterwards  and  within 
the  time  allowed  him  to  amend  of  course,  served  au  amended  answer,  it  was  held 
that  the  defendant  was  regular,  and  the  notice  of  trial  and  inquest  were  set  aside. 
Wakhbum  v.  Herrick,  2  Code  Repw,  2 ;  4  Pr.  R.,  15. 

An  amended  pleading  may  be  served,  of  course,  at  any  time  within  twenty  days 
after  an  amended  answer  is  served,  and  although  more  than  twenty  days  may 
have  elapsed  from  the  service  of  the  original  answer  and  replication  thereto.  The 
amended  answer  may  cause  a  necessity  for  an  amended  complaint.  Seneea  Co. 
Ek  V.  Gariin^houie,  4  Pr.  R.,  174. 

After  service  of  a  summons  and  complaint,  and  before  defendant's  time  to  an- 
swer expired,  plaintiff  served  an  amended  complaint.  At  the  expiration  of  twenty 
dars  from  the  time  of  service  of  the  original  complaint,  plaintiff  entered  judgment ; 
held,  that  the  defendant  had  twenty  days  from  the  service  of  the  amended  com- 
plaint in  which  to  answer  or  demur  thereto.  Dickerton  v.  Beardtley,  1  Code 
Rep.  37. 

When  a  demurrer  is  put  in  and  then  the  opposite  party  amends,  does  the  dc- 
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marrer   stand   against  the    amended  pleading?     Jmnmgi  v.  Pmree^  1  Vesey, 
Jun.,  447. 

A  party  has  no  right  to  amend  his  complaint,  by  striking  out  the  name  or  names 
of  one  or  more  parties,  without  the  leave  of  the  court,  RuutU  v.  Sptar^  3  Code  Rep , 
189.  Nor  will  a  plaintiff  be  aJl6wed,  under  the  form  of  an  amendment,  to  introduce 
in  effect  a  "new  bill  or  answer.  Verpianck  v.  Merch'ts  Int.  Co.^  4  £dw.  46 ;  Dodd 
V.  Jittar,  2  Barb.  Ch.  Rep.,  395.  18  Johns.  i{.,  310  cited  in  Wiley  v.  ifbore,  2 
Wend.,  259.  if  such  an  amendment  is  made,  the  defendant  cannot  treat  it  as  a  new 
action.  McGrath  v  Van  Wfcky  2  Sand.  S.  C.  R.,  651.  And  where  the  plaintiff 
served  a  complaint  in  which  three  persons  were  named  as  plaintiffs,  and  within 
twenty  dajrs  after  the  answer,  and  without  any  leave  of  the  court,  served  an  amended 
complaint  in  which  the  names  of  two  of  the  plaintiffs  were  omitted,— the  defend- 
ants gave  notice  that  they  would  disregard  tne  amended  complaint,  and  did  not 
answer  it.  The  plaintiff  applied  for  judgment.  The  court  refused  the  application, 
and  said  the  plaintifls  were  not  entitled  to  amend  their  complaint  by  striking  out  par- 
ties, without  leave  of  the  court,  and  no  such  leave  was  given  or  asked  ;  the  amended 
complaint  was  a  nullity  which  the  defendants  were  at  liberty  to  disreganl.  On  a 
proper  motion,  the  amended  complaint  would  perhaps  be  set  aside.  RutuU  v.  Spmr^ 
5  Pr.  R.,  142 ;  3  Code  Rep.,  189. 

So  where  an  action  was  ecMnmenced  on  May  26,  by  summons  and  complaint  in 
the  nature  of  replevin  for  goods,  and  on  June  1,  the  plaintiff  served  an  amended 
complaint  in  which  the  action  was  set  forth  as  founded  upon  a  promise  to  pay  for 
the  same  goods.  On  June  16,  the  defendant  served  an  answer  entitled  ^  in  the  first 
action  in  replevin.''  On  June  19,  he  served  another  answer  entitled  ^*in  the  second 
action,  in  nature  of  assumpsit."  On  motion  to  set  aside  the  answer  first  served,  it 
was  held,  that  a  defendant  cannot  treat  an  amended  complaint  as  a  new  suit, 
although  it  wholly  change  the  nature  of  the  action.  His  remedy  in  such  a  case  is, 
by  motion  to  set  aside  the  amended  complaint.  The  court  granted  the  motion  to 
strike  out  the  answer  first  served,  with  leave  to  the  defendant  to  move  to  set  aside 
the  amended  complaint,  and  if  that  motion  was  granted,  the  first  answer  was  to 
stand  and  the  second  to  be  set  aside.     MeGrath  v.  Fan  Wyck^  2  Sand.  S.  C.  R.,  651. 

It  seems  doubtful  if  this  section  applies  to  pleadings  in  actions  commenced  after 
a  plea  of  title  in  a  justice's  court.     Cunon  v.  Wkalon^  1  Code  Rep.  N.  S.,  27. 

l^efendant  who  obtained  leave  to  plead  as  a  matter  of  favor  could  not  afterwards 
amend  of  course.    Letoit  v.  WatkinMy  6  Hill,  230. 

It  is  presumed  that  notwithstariding  what  fell  from  the  court  in  Haabrouck  v, 
McAdam^  3  Code  Rep.,  39,  a  plaintiff  ma}^  by  amendment  of  course,  in  cases  where 
the  place  of  trial  is  optional  with  the  plaintiff,  change  the  place  of  trial  named  in 
the  complaint.    7  Cow.,  164. 

The  rule  of  the  late  court  of  chancery,  allowing  a  defendant  to  amend  of  course 
at  any  time  before  answer,  did  not  apply  to  a  bill  sworn  to  by  the  plaintiff  as  an  in- 
junction bill.  Parker  v.  Oranl^  1  Johns.  Ch.  Rep  434.  Perhaps,  however,  under 
the  present  system  a  complaint  which  prayed  an  injunction  might  be  amended  of 
course,  at  least  in  any  respect  which  does  not  affect  the  plaintiff's  right  to  the  in- 
junction. 

By  the  practice  in  chancery,  before  an  answer  had  been  put  in,  a  plaintiff  might 
amend  of  course  by  adding  matter  that  had  occurred  aAer  the  filing  of  the  bill. 
Story  Cq.  PI, s.  885.  Canilcr  y,  PeUU,  1  Paige  168.  Ogden  v.  Gibbons,  Ualst 
N.  /er.  Dig.,  172.  But  afler  answer  had  been  put  in,  the  only  way  in  which  the 
plaintiff  could  introduce  matter  occurring  after  the  bill  had  been  put  in,  was,  to  file  a 
supplemental  bill.  Safford  v.  HoudetL,  1  Paige,  200.  Sannders  v.  Frosty  5  Pick^ 
276.  The  exceptions  to  this  rule  were  where  the  plaintiff,  at  the  time  of  filing  his 
bill,  had  an  inchoate  right  depending  for  being  made  perfect  by  some  event,  on  the 
occurring  of  which  the  plaintiff  might  amend  by  stating  the  fact  of  the  happening 
of  such  event.  Humphreys  v.  Humphreys^  3  P.  Wms.,  348.  I^ipp  v.  Ha$ma^  3 
Bland.  26. 

Now,  however,  circumstances  happening  after  the  commencement  of  the  action, 
cannot  be  introduced  into  the  complaint  by  amendment.  Homjagir  v.  Hornfager^ 
1  Code  Rep ,  N.S.,  ISO.  Thus  where  the  action  was  commenced  in  September,  1850, 
and  in  December,  1850  (in  due  time),  the  plaintiff  amended  his  complaint  of  course 
by  alleging  that  one  of  the  defendants,  in  October,  1850,  conveyed  away  all  his  right 
in  the  subject  matter  ot  the  suit.    The  allegation  was  struck  out  on  motion,  and  it 
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held  that  the  plaintifi  should  have  applied  under  section  177,  for  leave  to  file  a 
supplemental  complaint. 

Under  the  late  174th  section  (now  part  of  s.  172),  the  plaintiff  had  twenty  days 
after  a  demurrer  in  which  to  amend  his  complaint ;  and  tMiere  a  defendant  demurred 
to  the  complaint,  and  noticed  the  issue  of  law  for  trial,  and  took  judgment  in  the 
absence  of  the  plaintiff,  within  twenty  days  after  service  of  the  complamt,  the  judg- 
ment was  set  aside.    Morgan  v.  Leland,  1  Code  Rep.,  123. 

After  a  demurrer  to  an  answer,  the  defendant  may  serve  an  amended  answer  of 
course  within  20  dajrs,  although  before  demurring  to  the  answer  the  plaintiff  had 
obtained  on  motion  an  order  to  strike  out  parts  of  it,  with  leave  to  the  defendant  to 
amend  on  terms  which  he  had  not  done.  Cooper  v.  Joneo,  4  Sand.  S.  C.  R.,  609. 
The  only  limit  to  the  right  to  amend  of  course  after  a  demurrer  is,  that  it  shsill  not 
be  done  for  the  purpose  of  delay.  &.  ^  held  where,  on  December  20,  an  order 
was  made  striking  out  portions  of  the  answer,  with  leave  to  the  defendant  to  answer 
on  payment  of  costs.  On  January  15,  the  defendant  not  having  amended,  the  plaintiff 
demurred  to  the  answer,  and  noticed  the  demurrer  for  argument.  On  Januarv  20 
the  defendant  served  an  amended  answer,  and  it  was  held  he  might  do  so  without 
paying  any  costs.    76. 

Where  a  pleading  was  served  vnthout  a  verification,  and  afterwards  rt'terved 
without  alteration  but  wiih  a  verification,  it  was  held  that  the  pleading  last  served 
was  not  an  amended  pleading,  and  might  be  disregarded.  George  v.  Jfcwoy,  1  Code 
Rep.  N.  S.,  318. 

In  Snyder  v.  Wkiie,  6  Pr.  R.,  321,  where  an  answer  was  put  in  and  after- 
wards the  defendant  served  another  answer  which  he  called  an  iunended  answer. 
and  which  in  form  and  phraseology  differed  from  the  one  first  served,  but  in  its  legal 
effect  amounted  to  the  same  thing,  Welles,  J.,  held  that  the  answer  secondly  put  in 
was  not  an  amended  answer,  and  that  the  defendant  had  no  right  to  put  it  in,  oecause 
it  was  identical  in  legal  ^ect  with  the  answer  first  served,  and  he  oraered  the  answer 
secondly  served  to  oe  struck  out  We  cannot  understand  on  what  authority  this 
case  was  decided,  and  although  the  report  of  the  case  is  quite  full  it  does  not  state 
any  authority  for  the  conclusion  arrived  at.  The  only  aigument  we  can  imagine  in 
support  of  this  decision  is,  that  the  answer  being  identical  in  legal  effect^  is  an  evi- 
dence that  the  amendment  was  made  for  the  purpose  of  delay. 

^  After  issue,  notice  of  trial,  and  the  examination  of  a  witness  under  section  391. 
it  is  too  late  for  a  defiendant  to  amend  of  course,  although  20  days  have  not  elapsea 
since  the  answer  was  served.     Snyder  v.  While^  5  Pr.  R.,  321. 

Under  the  practice  prior  to  the  code,  a  defendant  could  not  amend  as  of  course  by 
withdrawing  a  demurrer  and  putting  in  an  answer.  BUcker  v.  Bdlinger^  11  Wend., 
179.  It  seems  doubtful  if  he  may  do  so  under  the  present  practice.  Such  a  proceed- 
ing is  more  properly  a  substitution  of  one  pleading  for  another  than  an  amendment. 

The  provisions  of  this  section  can  apply  only  to  cases  where  the  first  pleading  put 
in  is  regular^  for  if  the  opposite  partv  on  receiving  an  irregular  pleading,  prepare  to 
move  to  set  it  aside  for  irregularity,  the  party  pleading  it  cannot  amend  without  pay- 
ment of  the  costs  of  the  opposite  party.  IViUiama  v.  Wilkineon,  1  Code  Reports, 
N.  S.,  20. 

The  right  given  by  this  section  is  not  per  te  a  stay  of  proceedings.  Cueeon  v. 
Wkalon^  I  Code  Reports,  N.  S.,  27. 

A  summons  cannot  be  amended  without  leave  of  the  court.  Section  172  allowing 
a  pleading  to  be  once  amended  of  course,  does  not  apply  to  a  summons  which  is  not 
a  pleading  but  proceu.  The  power  of  amendment  is  in  terms  confined  to  the  court, 
by  s.  173.  McCrane  v.  MoultoH^  1  Code  Repi  N.  S.,  157.  DibUe  v.  Maaon,  Code 
Repu,  37. 

On  the  disallowance  of  a  demurrer  to  a  complaint  where  the  defendant  has  leave 
to  answer  on  payment  of  costs,  the  plaintiff  is  entitled  to  costs  as  follows :  For  pro- 
ceedings before  notice  of  trial,  $12;  for  the  trial,  i.  e.,  the  argument  of  the  demurrer, 
$15.    See  1  Code  Rep.  N.  S.,  214. 

§  173.  [149.]  (Amended  1849-1851-1852.)  Ikiating  guiii. 
CouT^  may,  order  amendment — The  court  may  before  o^  af- 
ter judgm£nt^  in  furtherance  of  justice  and  on  such  terms  as 

may  be  proper,  amend  any  pleading  or  proceeding,  by  adding 
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or  striking  out  the  name  of  any  party ;  or  hj  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other  respect, 
or  by  inserting  other  ^legations  material  to  the  case ;  or^  when 
the  amendment  does  not  change  substantially  the  daim  or  de- 
fense^ by  conforming  the  pleading  or  proceeding  to  the  facts 
proved. 

This  section  embraces  onl  j  a  portion  of  section  173,  as  it  stood  prior  to  the 
amendment  of  1851.  The  words  "*  wKen  the  amendment  does  not  change  suhstan- 
tially  the  claim  or  defense,^'  were  inserted  t>y  the  amendment  of  1851 ;  and  the 
amendment  of  1852,  consisted  of  the  insertion  of  the  word  "'or^^  before  the  words 
**  when  the  amendment,"  &c. 

The  amendment  of  1851  restored  this  section  very  nearly  to  the  form  in  which 
it  was  found  in  the  code  of  1848,  in  which  code  it  was  section  149.  The  only  dif- 
ference in  the  two  worthy  of  note,  is  that  the  code  of  1848  used  the  words  **  cause 
of  action,"  and  this  code  uses  the  word  **  claim." 

^  The  very  terms  of  this  section,  149  (now  173) ,  are  sufficient  to  show  that  it  was 
the  intention  of  the  framers  of  the  code  to  endow  the  court  with  the  most  enlarged 
disccstionary  powers,  in  granting  amendments.  The  only  proper  inquiry  for  the 
court,  is,  whether  the  proposed  amendment  will  change  substantially  the  cause  of 
action  or  defense,  or  if  not,  whether  it  will  be  in  furtherance  of  justice  to  allow  it. 
Per  Harris,  J.,  in  JkUeher  v.  Slack,  3  Pr.  R.,  322.     1  Code  Rep.,  113. 

The  first  three  sections  of  the  chapter  of  the  code  relating  to  amendments,  pro- 
vide for  variances  discovered  at  the  trial.  This  section  is  designed  to  take  the 
place  of  2  R.  S.,  424,  s  1,  and  is  the  one  upon  which  amendments  are  to  be  allowed 
on  application  to  the  court  other  than  at  the  time  of  trial ;  and  this  section  has  pro- 
hibited an  amendment  which  shall  change  substantially  the  cause  of  action  or  de- 
fense. Spalding  v.  Spalding^  1  Code  Rep.,  64.  3  Pr.  R.,  297,  during  the  argu- 
ment of  a  motion  by  defendant  to  set  aside  proceedings  to  obtain  the  immediate  pos- 
session of  personal  property,  the  plaintiff  asking  leave  to  amend,  the  court,  Sill,  J., 
permitted  the  amendment,  and  said.  The  former  and  present  statutes^  so  far  as  they 
relate  to  this  point,  are  substantially  the  same.  The  authorities  are  in  fovor  of  al- 
lowinc  this  amendment.  {Cutler  v.  Raihbont^f  1  Hill,  204.  Staeey  v.  Famkam, 
2  Pr.  R.,  26 :  Milkin  v.  Sellye,  6  Hill,  623,  S.  C.  3  Denio,  54;  Berrien  v.  Wetter- 
vdty  12  Wend.  194. 

The  complaint  may  be  amended  in  the  amount  claimed  by  the  plaintiff,  in  an 
action  on  contract  for  the  recovery  of  money  only,  even  after  a  reply,  repeating  the 
original  claim,  and  both  pleadings  verified.  Merchani  y,  New-iork  Life  hi$,  Co.j 
2  Sand.  S.  C.  R.,  659.    2  Code  Rep.,  66-S7. 

Where  a  defendant  omitted,  within  the  prescribed  time,  to  admit  service  of  a 
summons  and  complaint  deposited  by  the  plaintiff  with  a  justice  of  the  peace  in  pur- 
suance o '  s.  56 :  and  upon  the  plamtiff  oringing  an  action  upon  the  undertaking  of 
the  defendant,  depositeo  with  the  justice;  the  defeiidant  moved  for  leave  to  admit 
service  of  the  summons  and  complaint,  and  to  stay  plaintiff's  proceedings  on  the 
undertaking— held,  that  this  court  had  no  power  either  under  this  section  or  other- 
wise to  grant  such  relief,  There  was  no  action  pending  until  the  service  of  the  sum- 
mons (s.  139.  — Consequently  the  court  had  no' jurisdiction.  J>avi$  v.  Jonet^  3  Code 
Rep.,  63 ;  4  Pr.  R.,  340.  Under  the  form  of  an  amendment,  s  plaintiff  must  not 
introduce  matter  which  would,  in  effect,  make  a  new  bill.  Verplamck  v.  MerdCu 
ln»,  Co^  4  Edw.,  46.     Vodd  v.  jtMior,  2  Barb.  Ch   Hep ,  395. 

A  bill  could  not  be  amended  in  its  prayer  so  as  to  change  its  object.  Curtiu  v. 
Leaviit,  4  Edwards  Ch  R.,  246. 

Where  in  an  action  pending  when  the  code  went  into  effect,  a  motion  was  made 
to  strike  out  the  names  of  parties  who  had  been  improperly  joined  as  defendants,  it 
was  objected  that  such  an  amendment  could  not  be  allowed,  as  it  would  change  sub- 
stai  rially  the  defense,  the  court  nevertheless  allowed  the  motion,  and  per  Mason,  J., 
There  can  be  no  doubt  but  this  amendment  is  fully  authorized  by  this  section.  1 
think  the  clause  which  seems  to  limit  the  power  of  amendment,  is  confined  to  the 
last  case  of  amendment  provided  for,  namely  the  ** conforming  the  pleading  or  pro- 
ceeding to  the  facts  proved."    The  statute  of  amendments  in  the  revised  statutes  is 
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UDdoobtedlj  retained  bj  the  oodCf  and  I  do  not  see  that  there  is  any  conflict  between 
the  two ;  and  the  design  of  the  code  was  to  leave  the  statute  of  amendments  as  con- 
tained in  2  R.  S.,  424.,  ss.  5-6  ontouched;  and  the  provisions  relating  to  amendments 
contained  in  the  code  are  to  be  considered  only  in  addition  to,  and  as  a  further  power 
of  amendment  conferred  upon  the  courts ;  and  the  provisions  of  the  code  and  the  re* 
vised  statutes  are  to  be  construed  together.  Brownv.  Baicock  3  Pr.  R.,  305 ;  1  Code 
Rep.,  66 ;  but  per  Sili  J.,  "  The  code  has  somewhat  restricted  the  power  of  allowing 
amendments."  An  amendment  by  adding  a  party  defendant  may  be  made,  if  it  does 
not  change  substantially  the  cause  of  action  or  defense ;  and  where,  in  an  action 
CDmmen<^  before  the  code,  against  A.  to  recover  for  the  transportation  of  a  quan- 
tity of  com,  the  plea  was  the  funeral  issue,  the  cause  was  referred,  and  on  the 
hearine  it  appeared  that  B.  was  jointly  interested  with  the  plaintiff  in  the  profits  of  the 
trip  when  tne  com  was  carried.  The  plaintiff  moved  to  amend  by  adding  the  name 
of  B.  as  plaintiff.  The  court  granted  the  motion,  and  said.  It  cannot  be  pretended 
that  the  adding  the  name  of  B.  as  plaintiff  will  substantially  chance  the  cause  of  ac- 
tion or  defense.  To  say  that  it  does  because  it  deprives  the  defendant  of  that  branch 
of  his  defense  which  rests  upon  the  non-joinder  of  B.,  would  be,  in  effect,  to  declare, 
that  no  amendment  could  be  made  by  adding  the  name  of  a  plaintiff.  Dutcher  v. 
Blacky  3  Pr.  R.,  322;  1  Code  Rep.,  113.  One  of  several  plaintifis,  having'been  dis- 
charged under  the  two-third  act,  and  assigned  his  property  to  a  co-plaintiff,  after  suit 
commenced,  issue  joined^  cause  referred,  and  some  testimony  taken,  plaintiffs  were 
allowed  to  amend  oy  striking  out  the  name  of  the  plaintiff  so  discharged,  and  to  show 
in  the  complaint  the  assignment  to  the  co-plaintiff.  Dam$  v.  Sehermerhomy  5  Pr.  R. 
440. 

Where  it  appeared  on  the  trial  that  there  was  a  mistake  in  the  name  of  the  plain- 
tiff, it  was  held  not  to  be  a  ground  of  nonsuit ;  and  that  such  a  mistake  can  be  cor- 
rected on  the  trial  or  afterwards  by  amendment.  Borne*  v.  Perifie,  9  Barb.  S.  C.  R., 
202. 

And  under  the  code  of  1848,  Edmonds  J.,  in  an  action  of  assumpsit  after  the 
plaintiff  had  closed  his  case,  and  after  motion  for  non-suit,  gave  leave  to  the  plaintiff 
to  amend  by  striking  out  the  name  of  one  of  the  defendants.  Bemit  v.  dromon,  1 
Code  Rep.,  27 ;.  and  under  similar  circumstances  gave  the  plaintiff  leave  to  substi- 
tute a  count  on  a  special  contract  for  a  common  count.  Jackwon  v.  Sanders,  1  Cpde 
Rep.  37,  and  also  to  add  a  material  averment.  Ketse,  Ex*or$  of,  v.  FuUerion,  1  Code 
Rep.,  52. 

Again,  per  Parker  J.,  in  Dowt  v.  Orten,  3  Pr.  R.,  378.  ^  The  question  to  be  de- 
termined \aj  whether  the  permitting  the  plaintiff  to  alter  the  prayer  of  his  complaint 
so  as  to  claim  the  nroperty  itself,  and  damages  for  its  detention,  instead  of  simply 
praying  judgment  for  tne  value  of  the  property,  is  changing  substantially  the  cause 
of  action  ?''  It  is  changing  the  form  of  the  action  or  rather  the  class  to  which  it 
belongs,  but  not  the  cause  of  action.  The  cause  of  action  is  made  up  of  the  facts 
which  entitle  the  plaintiff  to  relief.  The  injury  complained  of,  is  the  cause  of  ac- 
tion, and  such  is  the  sense  in  which  the  words  are  used.  Under  the  revised  statutes, 
the  discretion  of  the  court  was  not  limited  ;  and  under  those  statutes,  the  court  fre- 
quently allowed  a  change  in  the  form  of  action  1  How.  Sp.  T.  R.,  82 ;  2  lb.,  43  ^ 
3  J^.,  148. 

The  New  York  common  pleas  permitted  the  plaintiff  to  amend  by  adding  a 
count  in  his  declaration,  after  two  trials  had,  resulting  in  the  defendant's  favor,  it  noC 
appearing  that  the  defendant  had  been  misled  as  to  the  plaintiff's  cause  of  action,  or 
that  the  plaintiff  would  introduce  a  new  cause  of  action.  Bumap  v.  Halloran,  % 
Code  Rep.,  51. 

In  a  complaint  in  slander,  the  defamatory  words  were  set  forth  in  English.  They 
were  uttered  in  French,  and  the  plaintiff  moved  for  leave  to  insert  the  French  words. 
It  was  held  that  the  amendment  did  not  substantially  change  the  nature  of  the  plain- 
tiff's claim  within  the  meaning  of  section  183.  DJbaix  v.  Lekind,  1  Code  Rep.  N. 
S.,  235.  Previous  to  the  amendment  of  this  section,  by  inserting  the  word  ^  or,'' 
(amendment  of  1852,)  the  power  of  amendment  under  this  section  was  discussed 
at  considerable  length  in  Chapman  v.  Webb,  1  Code  Rep.  N.  S^  388 ;  and  the  oen- 
clusions  at  which  the  court,  i^aly,  J.,  arrived,  were,  that  the  last  revision  (1851), 
of  the  s.  173  of  the  code  does  not  limit  the  power  of  amendment  to  cases  when  it 
may  become  necessaij  to  conform  the  pleading  or  proceeding  to  the  facte  proved,  but 
the  amendment  mav  be  allowed  at  any  time. 

The  omission  of  the  word  *^or^^  ma.  173,  was  manifestly  unintentional;  and 
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thf  last  part  of  the  tectioD,  which  n^  ^hv  oonlbrmiai  tiM  pleadiog  or  proModiac 
to  the  facts  proved,"  instead  of  qualifying  the  whole  of  the  preceding  part,  shoala 
read,  **  or  bv  oonforminp;''  &c^  thus  making  it  one  of  the  cases  in  which  an  amend- 
ment shall  be  allowed,  mstead  of  the  only  case  in  which  allegations,  other  than  thoae 
pmviously  provided  for,  can  be  inserted. 

An  amendment  of  a  complaint,  though  it  change  the  *^€auuof  atHonf*  will  be 
allowed  if  the  ^  cUum^^  remains  the  same. 

The  ^cttuii  of  action"  is  the  statements  of  the  facts  upon  which  the  party  found* 
his  claim  for  relief;  the  Voiifi"  is  the  particular  relief  soucht. 

Plaintiff  declared  for  goods  sold.  The  answer  set  i^>  that  they  were  sold  upon  a 
credit  which  had  not  expired.  Plaintiff  moved  to  amend  his  complaint  by  averring 
that  the  goods  were  procured  through  fraudulent  reprasentations  on  the  part  of  the 
defendant.  In  the  original  complaint  the  plaintiff  aemanded  judgment  for  $162  87, 
that  beinf  the  contract  price  of  the  goods.  In  the  complaint  as  pronosed  to  be 
amended,  ne  demanded  jud^ent  for  the  some  amouniy  averring  that  to  oe  the  value 
of  the  goods.  Held  that  within  the  meaning  of  s.  17^  there  was  no  change  in  the 
nature  of  the  claim. 

An  amendment  of  a  complaint  will  be  allowed  upon  the  payment  of  costs  of 
motion^  except  where  the  amendment  obUges  the  defendant  to  abandon  his  de- 
fense, m  which  event  he  is  entitled  to  the  whole  of  his  costs  up  to  the  time  of 
amendment. 

In  case  of  amendment  under  this  section,  the  party  asking  to  amend  ought  to 
be  required  to  make  the  opposite  partj  good  by  paying  him  the  fees,  as  fixed  by 
statute,  for  the  additional  expense  which  the  amendment  would  render  necessary ; 
and  therefore,  where  a  plaintiff,  after  the  answer,  and  after  taking  the  testimony  of  a 
witness  for  the  plaintiff,  de  bent  esse,  but  before  notice  of  trial,  moved  to  amend  his 
complaint,  the  court  permitted  the  amendment,  on  payment  of  the  defendant's  coats 
of  resisting  the  motion,  $10,  and  the  allowance  ^for  proceedings  before  notice  of 
trial.  $5,"  and  such  disburwments  as  are  chargeable  by  statute,  against  the  unsuc- 
cessful party,  but  refused  an  allowance  for  defendants  attending  to  take  the  evidence, 
dt  bene  etUy  as  it  is  not  chargeable  by  statute  against  the  unsuccessful  party.  Hart 
v.  Whke^  1  Code  Rep.,  70.  3  Pr.  R.,  296.  And,  per  Mason,  J.  The  language  of 
this  section  is  ^m  furikeranee  of  juttict,  and  on  wtuh  ttrmM  as  maybe  proper?^ 
The  language  of  the  revised  statutes  (2R.S.,424,  a  2),  is  ^for  ike  fartherawce  of 
juitice^  and  on  eueh  terme  at  tkall  be  jutt,"  and  it  seems,  therefore,  from  ihe  striking 
similiarity  of  the  expression  in  the  two  statutes,  as  to  the  terms  on  which  amend- 
ments should  be  allowed,  that  the  decisions  of  the  courts  under  the  revised  statutea 
may  be  considered  as  safe  guides  as  to  the  terms  upon  which  sinpilar  amendmenta 
are  to  be  allowed  by  the  courts  under  the  code ;  and  the  practice  is  well  settled  in 
the  former  ease  Voumer  v.  TTiampton,  6  Hill,  377 ;  Carrier  v.  Dc/c^,  3  Pr.  R.  173 ; 
Brown  v.  Babcoek^  3  Pr.  R.  305,  307.    1  Code  Rep.,  66.    S  Pr.  R.  421. 

It  was  held  at  one  time,  that  although  the  court  had  power  by  the  revised  sta- 
tutes (2  R.  S.,  .156,  a  34),  to  amend  a  Irand  given  on  appeal,  on  the  application  of 
the  obligees,  yet  an  undertaking  under  the  coide  could  not  be  so  amended ;  that  it  was 
not  a  ^pleading  or  proceeding'^  within  this  section,  Langleif  v.  Wamer<t  1  Code 
Rep.,  Ill ;  3  Pr.  R.,  363, — and  that  at  most,  it  could  only  be  amended  on  the  appli- 
cation of  the  sureties,  lb.  It  was  afterwards  held  that  the  undertaking  in  sub- 
stance and  legal  effect  did  not  differ  from  the  appeal  bond  required  by  the  revised  sta- 
tutes, and  was  a  ^  proceeding''  within  the  meaning  of  that  word  in  this  section,  and 
might  be  amended  in  furtherance  of  justice.  Wilton  v.  AUen^  3  Pr.  R  ,  369.  And 
leave  was  granted  to  amend  the  undertaking  in  that  case,  with  the  written  consent 
of  the  sureties,  to  be  annexed  to  and  filed  with  the  amended  undertaking ;  and  aee 
Burnt  V.  Hobint,  1  Code  Rep.,  62. 

And  where  on  a  motion  in  the  court  of  appeals  the  affidavit  was  entitled  in  the 
**•  supreme  court,"  the  court  of  appeals  held  that  this  section  did  not  apply  to  the 
affidavits,  and  refused  to  give  leave  to  amend  the  affidavit.  CUeknum  v.  Clickman^ 
3Pr.R.,365,  366. 

A  motion  to  amend  a  record  for  errors  in  making  it  up,  after  appeal,  should  be 
made  to  the  court  below.  With  such  errors,  the  appellate  court  has  nothing  to  do. 
It  is  of  course,  after  the  record  is  amended,  to  allow  the  copy  sent  to  the  appellate 
court  to  be  also  amended.    Laytter  v.  Sniffing  3  Pr.  R.,  250. 

In  a  complaint  for  slander,  the  place  oT  trial  named  was  Ulster  county,  and  the 
summons  suited  that  the  plaintiff  would  apply  at  the  next  Albany  circuit  for  the 
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relief^  &e.,  tbe  eonit  permitted  the  plaintiff  to  amend  and  re-terve  the  summona. 
Warner  v.  ifmf^,  3  Pr.  R.,  323,  324. 

The  eeneral  rue  ia^  that  a  party  who  has  not  applied  for  an  amendment  until 
after  he  dm  been  nonsuited,  is  too  late  to  ask  for  a  new  trial  in  addition  to  an  amend- 
ment; but  where  a  plaintiff  had  been  nonsuited  on  the  ground  that  his  declaration 
eontained  no  count  adapted  to  the  nature  of  the  case,  it  appearing  that  the  defendant 
had  not  been  misled,  that  the  cause  had  been  once  tried  without  any  objection  having 
been  made,  that  the  statute  of  limitations  had  attached,  and  that  such  relief  would  be 
manifestly  in  furtherance  of  justice,  the  court  allowed  the  plaintiff  to  amend  his 
declaration  nunc  pro  tunc^  and  set  aside  the  nonsuit,  on  the  payment  of  costs.  J9a/- 
amt  ▼.  Woodruff,  7  Barb.  S.  C.  R.,  13. 

When,  and  on  what  terms  bills  for  partition  may  be  amended?  Vanderwerker 
V.  Vanderwerker,  7  Barb.  S.  C.  R.,  221. 

Where  a  wife  had  sued  her  husband,  without  appearing  by  a  next  friend,  and 
the  court  held  a  next  friend  necessary,  the  court  allowed  the  proceedings  to  be 
amended  by  inserting  the  name  of  a  next  friend.  Forrett  v.  Forretty  3  Ccxie  Rep., 
254. 

An  amendment  by  adding  new  parties  is  a  waiver  of  a  default  previously  taken, 
Seudder  v.  VoorhiM,  1  Barb.  S.  C.  R.,  55. 

An  amended  pleading  takes  the  place  of,  and  supersedes  the  original.  4  Pr.  R., 
174. 

A  notice  of  appeal  could  not  be  amended  by  making  it  a  notice  of  rehearing, 
Wilum  V.  Onderdonk,  1  Code  Rep.  64.    3  Pr.  R.,  319.    See  now  section  174. 

Can  an  appellate  court  amend  a  bill  of  exceptions  in  matter,  either  of  form  or 
substance  ?     Onondaga  Mutual  Inturance  Co.  v.  Minard.    2  Corns.,  98. 

When  a  plaintiff  asks  to  amend  his  reply,  it  is  incumbent  on  him  to  show  by  his 
own  affidavit  his  belief  in  the  truth  of  the  facts  alleged  in  such  amended  pleading ; 
and  especially  is  this  rule  applicable  where  a  previous  motion  to  amend  has  been 
laid  over  on  that  objection.  Runey  v.  Mute,  5  Monthly  Law  Rep^,  N.  S.,  166. 
Under  the  former  practice  in  chancery,  on  applying  to  amend,  the  applicant  had  to 
swear  to  the  truth  of  the  proposed  amendments.  Jtogert  v.  Ik  Forettj  3  £dw.  Ch. 
R.,  171. 

Affidavits  denying  the  truth  of  the  matter  proposed  to  be  inserted  in  a  bill  by 
way  of  amendment,  form  no  sufficient  objection  to  the  application  to  amend.  Coiier 
V.  Gritwold,  4  £dw.  Ch.  R.,  364. 

Tt  has  been  the  practice  to  allow  a  party  opposing  a  motion  to  amend  the  defects 
complained  of,  without  a  new  motion  on  his  part  when  the  amendment  proposed  is 
proper  in  itself,  and  the  court  can  see  no  reason  from  its  practice  and  the  nature  of 
the  case,  that  any  new  fiicts  can  be  presented  that  ought  to  defeat  it.  The  practice 
is  calculated  to  save  parties  expense  and  trouble,  and  expedite  the  proceedings,  and 
will  be  followed  hereafter.  Raiding  v.  Spalding.  1  Code  Rep.,  64 ;  3  Pr.  R.,  297. 
See  also,  Weare  v.  Slocum,  1  Cfode  Rep.,  105.    3  Pr.  R.,  397. 

On  the  plaintiff's  motion  an  order  was  made,  requiring  the  defendant  to  make 
his  answer  more  definite,  and  directing  him  to  pay  the  plaintiff  $10  for  the  costs  of 
the  motion.  The  defendant  tendered  an  amended  answer,  but  did  not  pay  or  offer  to 
pay  the  costs  of  the  motion,  for  which  reason  the  plaintiff  refused  to  receive  th^ 
answer.  The  court  held  that  where  an  order  requires  a  party  to  amend,  or  the  like, 
and  directs  him  to  pay  costs,  the  payment  of  the  costs  is  not  a  condition  precedent  to 
the  amendment.  In  order  to  have  that  effect  it  must  be  expressed  to  be  on  payment 
of  costs.    Sturtevant  ▼.  Fairman,  4  Sand.  S.  C.  R.,  674 

§  174.  [149.]  (Amended  1861.)  Exisimg  suits.  Court  may 
give  relief  in  case  of  mistake. ■-•^The  court  may  likewise,  in  its 
diBcretion  and  upon  such  terms  as  may  be  just,  allow  an  answer 
or  replj  to  be  made,  or  other  act  to  be  done,  after  the  time  limi* 
ted  by  this  act,  or  by  an  order  enlarge  such  time ;  and  may  also 
in  its  discretion,  and  upon  such  terms  as  may  be  just,  at  any 
time  within  one  year  after  notice  thereof,  relieve  a  party  from  a 
judgment,  order,  or  other  proceeding,  taken  against  him  through 
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his  mistake,  inadvertence,  surprise,  or  excusable  neglect,  and 
may  supply  an  omission  in  any  proceeding ;  and  whenever  any 
proceeding  taken  by  a  party  fails  to  conform  in  any  respect  to 
the  provisions  of  this  code,  the  court  may,  in  like  manner,  and 
upon  like  t^rms,  permit  an  amendment  of  such  proceeding,  so 
as  to  make  it  conformable  thereto* 

This  was  previomly  part  of  section  173,  and  the  former  174th  section  is  now 
incoipoFated  with  section  172. 

Mason,  J.,  said:  It  should  be  borne  in  mind,  that  section  173  of  the  amended 
eode  (code  of  1849  in  substance,  section  174  of  this  code)  is  new,  and  although  a 
substitute  for  section  149  in  the  code  of  184S,  that  its  language  is  much  broader,  and 
more  comprehensive ;  and  the  amendment,  I  have  no  doubt,  was  suggested  b j  the 
difficulties  arising  under  the  code  of  1848,  in  similar  cases  (omitting  to  give  notice 
of  appeal  in  due  time),  as  will  appear  by  a  reference  to  the  cases  SdUrmerhon^  ▼. 
Mayor  of  iVew-  Yorky  3  Pr.  R.,  2M ;  and  also  the  case  of  BwrtK  v.  Newbuij,  3  Pr^ 
271,  in  the  latter  of  which  cases  it  is  generally  understood  that  one  of  the  commis- 
sioners of  the  code  felt  himself  much  grieved  because  a  rehearing  could  not  be 
allowed  his  client  under  the  code  of  1848,  when  he  had  served  his  notice  of  rehearing 
aAer  the  time  limited  by  the  statute  had  expired — and  which,  perhaps,  may  have 
been  the  cause  of  the  amendment  as  found  in  section  173  of  the  code  of  1840.  See 
alao  Wilton  v.  Onderdonk,  1  Code  Rep.,  64. 

It  has  also  been  suggested,  that  the  405th  section  of  the  code  of  1849  should  be 
read  in  connection  with  tnis  section,  and  as  limiting  the  power  conferred  by  the  latter 
section.  I  do  not  so  regard  it.  Crittenden  v.  Jdamt^  3  Code  Rep.,  145-147. 
Rowell  V.  McCormiek,  5  Pr.  R.,  337 ;  76.,  310. 

Thus,  where  a  party  omitted  to  serve  his  notice  of  appeal  in  due  time,  after 
service  moved  for  an  order  that  his  appeal  be  considered  good  and  valid,  notwith- 
standing this  defect ;  and  per  Mason,  J. :  I  am  of  opinion  that  this  section  is  broad 
enough  to  embrace  the  case  under  consideration,  and  to  authorize  this  court  to  grant 
an  order  that  the  said  appeal  be  allowed  to  stand,  and  be  considered  good  and  valid, 
as  the  papere  before  us  snow  that  this  appeal  was  taken  in  good  faith  to  review  a 
judgment  of  the  circuit  court,  and  that  there  is  a  probability  of  a  Aiilure  of  justice  if 
this  motion  be  denied.  76.  See  also  RenouU  v.  Harrit,  2  Code  Rep.,  71.  Trawr 
T.  Silvfmaily  t6.,  69.    Enot  v.  Thomas,  5  Pr.  R.,  361. 

A  party  who  has  judgment  in  his  favor,  may,  on  application  to  the  court,  under 
section  174,  have  redress,  or  be  relieved,  the  same  as  though  judgment  was  against 
him.  He  comes  within  the  spirit  and  meaning  of  that  section,  although  not  within 
its  letter.    Montgomery  v.  £//»,  6  Pr.  R.,  326. 

§  175.  [150.]  ExisUng  suits.  Suing  a  party  hy  a  fictitious 
namey  when  allowed. — When  the  plaintiff  shall  be  ignorant  of 
the  name  of  a  defendant,  such  defendant  may  be  designated  in 
any  pleading  or  proceeding,  by  any  name  ;  and  when  his  true 
name  shall  be  discovered^  the  pleading  or  proceeding  may  be 
amended  accordingly. 

See  Pmdar  t.  Blacky  2  Code  Rep.,  53.  4  Pr.  R.,  95,  in  note  to  section  181  of 
this  code. 

§  176.  [161.]  Existing  suits.  No  error  or  defect  to  he  regard- 
edy  unless  it  affect  substantial  rights,  —  The  court  shall,  in 
every  stage  of  an  action,  disregard  any  error,  or  defect  in  the 
pleftdinge  or  proceedings,  which  shall  not  affect  the  sabstantial 
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ligbts  of  the  adverse  party ;  and  no  jndgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect. 

This  section  was  substituted  for  section  151  in  the  code  of  1848,  and  under  that 
section,  where  a  declaration  was  delivered. to  the  sheriff  for  service  in  June,  1848,  but 
not  served  till  after  July  1,  1848,  it  was  held  that  the  declaration  must  be  set  aside, 
and  that  the  party  could  not  be  relieved  by  that  section.  DUfendorf  v.  Eltoood^  3 
Pr.  R.,  285.     1  Code  Rep.,  42. 

Where  an  affidavit  to  obtain  an  order  of  arrest  was  entitled  in  the  cause,  before 
the  action  was  commenced,  it  was  held  to  be  a  defect  not  affecting  the  substantial 
rights  of  the  advene  party,  and  might,  therefore,  be  disregarded  under  this  section. 
Pindar  v.  Black,  2  Code  Rep.,  53.  4  Pr.  R.,  95.  An  answer  intilled  in  the  "su- 
preme" instead  of  the  "superior"  court.  The  error  may  be  disregarded.  TViiliam§ 
V.  Sholto,  4  Sand.  S  C.  R.,  64J.    See  section  406,  and  sections  173  and  289,  note. 

This  section  does  not  apply  to  pleadings  in  actions  commenced  before  thie  code 
took  effect.    Defmi$toun  v.  Mudge,  4  Barb.  &  C.  R.,  243. 

A  defect  in  a  pleading  demurred  to  prior  to  the  code  going  into  effect  is  not  cured 
by  the  176th  secUon.     VamUnbttrr  v.  Vatkenburg,  1  Code  Rep.  N.  S.,  169. 

The  176th  section  adds  but  little,  if  any  thing,  to  the  power  of  amendment  con- 
ferred by  section  8  of  2  R.  S.,  2d  ed.,  344.    76. 

§  177.  [152.]  (Amended  1849.)  Supplemental  complaint^ 
answer y  or  reply, — ^The  plaintiff  and  defendant  respectively, 
may  be  allowed,  on  motion,  to  make  a  supplemental  complaint, 
answer,  or  reply,  alleging  facts  material  to  the  case,  occurring 
after  the  former  complaint,  answer,  or  reply,  or  of  which  the 
party  was  ignorant  when  his  former  pleading  was  made. 

A  supplemental  complaint  is  not  an  addition  to  the  original  complaint,  but  in  the 
nature  of  another  original  complaint,  which  in  its  consequences  m^  draw  to  itself 
the  advantage  of  the  proceedugs  on  the  former  complaint.  Per  Edmonds,  J.,  in 
Fumi»9  V.  Brown,  (not  reported.) 

Circumstances  happening  after  the  commencement  of  the  action  must  be  brought 
before  the  court  by  means  of  a  supplemental  pleading.  Hornfager  v.  Homfager,  1 
Code  Rep.,  N.  S.,  180.  Thus,  where  the  action  was  commenced  in  September, 
1850.  for  a  partition,  and  in  October,  1850,  one  of  the  defendants  conveyed  away  all 
his  interest  in  the  premises  to  one  Ely,  who  was  not  a  PArty  to  the  action.  In  De- 
cember, 1850,  the  plaintiff  amended  the  complaint,  or  course  (being  in  time  to  do 
so) ,  by  alleging  the  conveyance  to  Ely.  Such  allegation  was  struck  out  on  motion, 
and  the  court  said.  In  this  case  the  interest  of  the  defendant,  W.  C.  H.,  having  been 
transferred  to  Ely  after  the  original  complaint  was  served,  the  plaintiflb  should  have 
applied  under  the  177th  section,  for  leave  to  make  a  supplemental  complaint,  making 
£ly  a  party  to  the  action  instesd  of  W.  C.  H. 

In  an  action  in  the  supreme  court,  a  county  judge  cannot  make  an  order  nnder 
this  section,  allowing  a  supplemental  pleading.  Mtrritt  v.  Slocum,  1  Code  Rep., 
68.  3  Pr.  R.,  309.  So  held  under  the  code  of  1848.  See  now,  section  401, 
sub.  2. 

A.  sued  B.  for  an  assault  and  battery.  Afterwards,  B.  sued  A.  for  slander.  After 
issue  joined  in  the  action  of  A.  a^nst  B.,  the  action  of  B.  against  A.  was  tried; 
and  on  the  trial  A.  set  up  in  mitigation  of  damages  the  assault  and  battery  for  which 
he  was  then  suin^  B.  a.  recovered  only  six  cents  damages,  and  in  consequence,  as 
was  fdleged  by  him,  of  the  setting  up  of  such  assault^  £c.,  in  mitigation.  B.  now 
moved  for  leave  to  make  a  supplemental  answer,  to  mtroduce  the  facts  which  had 
taken  plftce  since  issue  joined,  and  insisted,  that  as  the  plaintiff  A.  had  set  up  the  as- 
sault, AC ,  in  mitigation  of  the  action  by  B.,  he  could  not  now  recover  damages  for 
such  assault.  The  court  granted  the  motion,  and  said  the  fiicts  which  trenspiied  on 
the  fornner  trial  were  material.  How  far  they  will  go  towards  establishing  a  defense, 
it  is  not  necessary  to  say.  BadUy  v.  HouttUmg,  4  Pr.  R.,  251.  The  provisions  of 
this  section,  it  is  presumed,  will  authorize  a  supplemental  answer  in  the  cases  where 
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a  plea  of  putt  darrim  etrntmuanct  was  formerly  allowed.  The  pioviaion  cootained 
in  this  lection  does  not  enable  a  party  to  set  up  by  wav  of  supplemental  answer  any 
defense  known  to  bim  before  the  putting  in  of  his  former  answer.  HoughUm  ▼. 
Skmner^  5  Pr.  R.,  420.  No  doubt,  the  plea  of  imu  darrim  conimuance  cannot  ba 
put  in  as  a  matter  of  right  after  verdict.  2  Tidcrs  Pr.,  775.  1  Paine  and  D.  Pr.,  508- 
1  Burr.  Pr.,  423.  Palmer  v.  Hutchins,  I  Cow.,  42.  And  leave  to  pot  in  an  answer 
in  the  nature  of  a  plea  puis  darrien  continuance  was  refused,  sfter  two  trials,  where 
the  defendant  had  knowledge  of  the  fticts  sought  to  be  set  up  thereby,  before  answer* 
ing  in  the  cause.    Houghton  v.  Skinnerj  5  Pr.  R.,  420. 

Jls  to  pUat  puii  darrien  continMuux,  It  is  said  in  BurrilPs  practice  (p-  232, 
!M  ed.)  : 

So,  if  any  matter  of  defence  has  arisen  since  issue  was  joined  in  the  cause,  such 
as  payment,  a  release  by  the  plaintiff,  the  discharge  of  the  defendant  under  an  insol- 
rent  or  bankrupt  law,  or  a  submission  to  arbitration  followed  by  an  a'waid,  and  you 
have  had  no  opportunity  of  pleadii^g  it  before,  you  may  plead  it  now  pui*  darrien 
eontinuanee.  Such  a  plea  may  be  pleaded  either  when  the  cause  is  called,  or  at  any 
time  after,  before  the  jury  have  actually  delivered  their  verdict. 

If  this  plea  be  put  in  at  the  circuit,  the  trial  cannot  proceed ;  but  the  plaintiff 
must  reply  or  demur  to  it,  as  in  oxdinary  cases,  1  Arch.^r,  199-201. 

For  an  explanation  of  the  phrase  plea  puis  darrien  contvnuancty  and  the  origin 
and  mode  of  pleading  a  plea  puis  darrien  conLvnuance^  see  Stephen  PL  64.,  and 
BurriWi  Law  Dictionary, 


TITLE  VII. 
Of  the  provisional  remedies  in  oivil  actions. 

Chapter.    I.  Arrest  and  bail. 

II.  Claim  and  delivery  of  personal  property. 

III.  Injunction. 

IV.  Attachment. 

Y.    Provisional  remedies. 


Chapter  I  * 
Arrest  and  bail. 

SsoTioN  178.  No  person  to  be  arrested,  except  as  prescribed  by  this  act 

179.  Cases  in  which  defendant  may  be  arrested. 

180.  Order  for  arrest,  by  whom  made. 

181.  Affidavit  to  obtain  order.    To  what  actions  this  chapter  is  applicable. 

182.  Security  by  plaintiff,  before  order  for  arrest 

183.  Order,  when  made  and  its  form. 

184.  Affidavit  and  order  to  be  delivered  to  sheriff,  and  copy  to  defendant 
185*  Arrest,  how  made. 

186.  Defendant  to  be  discharged  on  bail  or  deposit 

187.  Bail,  how  given. 

180*     [  Surrender  of  defendant. 

100.    Bail,  how  proceeded  against. 
191.    Bail,  bow  exonerated. 

*  This  chapter  applies  te  all  actions  commenced  since  June  30,  1848,  see 
■action  181. 
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SxcnoN  192.    DtXWeTf  of  undefrtaking  to  pltintiff,  ind  itt  acceptance  or  rejection 

b^  him. 

193.  Notice  of  justification.    New  nndettaking,  if  other  bail. 

194.  Qualification  of  baU. 

195       ) 

196*     I  Ji^fication  and  allowance  of  bail. 

197.  Deposit  of  money  with  sheriif. 

198.  Payment  of  money  into  court  by  sheriiT. 

199.  Snbstituting  bail  for  deposit 

200.  Money  deposited  how  applied,  or  disposed  of. 

201.  Sheriff,  wMn  liable  as  bail ;  and  his  discharge  from  liability. 

202.  Proceedings  on  judgment  against  sheriff. 

203.  Bail  liable  to  sheriff. 

204.  Motion  to  vacate  order  of  arrest,  or  reduce  hail. 

205.  Affidavits  on  motion. 

§  178.  [163.]  Jfb  persofh  to  be  arrested^  except  (zs  prescribed 
by  this  act. — No  person  shall  be  arrested  in  a  civil  action,  ex- 
cept as  prescribed  by  this  act;  but  this  provision  shall  not 
affect  the  act  to  abolish  imprisonment  for  debt,  and  to  punish 
fraudulent  debtors,  passed  April  26,  1831,  or  any  act  amend* 
ing  the  same,  nor  shall  it  apply  to  proceedings  for  contempts. 

This  section  is  identical  with  section  153  of  the  code  of  1848,  and  upon  that 
section  it  was  held  by  the  superior  court,  that  the  writ  of  ne  exeat  or  equitable  bail 
was  abolished,  and  that  arrest  and  bail  as  provisional  remedies  in  civil  actions  of  an 
equitable  nature,  could  be  obtained  only  in  the  cases  and  in  the  manner  prescribed  by 
the  code.     {Fuller  v.  Emeric,  2  Code  Rep.,  58.)     The  same  conclusion  was  come  to 


propriety  be  denied  to  suitors  when  asked  for  in  a  proper  case.  That  to  authorize 
the  issuing  of  a  «<  exeat,  facts  must  be  set  out  sufficiently  on  which  the  court  or 
judge  can  repose  its  belief.  Mere  fears  and  apprehensions  of  the  party  are  insuffi- 
cient.    Forrest  v.  Forrett^  5  Pr.  R.,  125.    3  Code  Rep.,  141. 

It  is  not  necessary,  although  it  is  usual,  that  a  ne  exeat  should  be  by  writ,  it  may 
be  by  order  enforced  by  attacnment  for  contempt.  '^  I  see  nothing  in  the  code  to 
prevent  such  a  practice,  and  in  case  it  should  be  adopted  instead  of  issuing  the  writ 
m  the  first  instance,  section  178  would  clearly  warrant  an  arrest,  per  Edmonds,  J. 
lb.  By  the  judiciary  act  of  1847  (Laws  of  1847,  p.  640.  s.  13)^  a  justice  of  the 
supreme  court  or  any  county  judge,  may  out  of  court,  allow  writs  of  ne  exeat  in 
suits  and  proceedings  in  the  supreme  court.  It  is  a  general  rule  that  if  the  creditor 
can  arrest  his  debtor  in  the  ordinary  form  of  law,  he  is  not  entitled  to  a  writ  of  m 
exeat ;  and  the  fact  that  the  defendant  has  been  arrested  in  the  ordinary  form  of  law 
is  a  fatal  objection  to  an  application  for  a  writ  of  ne  exeat.  The  granting  of  this 
writ  is  entirely  in  the  discretion  of  the  court,  and  is  granted  with  much  caution. 
Pratt  V.  Wdlt,  1  Barb  S.  C.  R.,  425.  A  |)erson  coming  into  this  State  for  the  tale 
purpose  of  giving  testimony  as  a  witness  in  an  action  at  law,  cannot  be  taken  on  a 
writ  of  ne  exeat  while  waiting  to  give  evidence.  Dixon  v.  £/y,  4  Edw.  Ch>  R., 
557.  For  the  proceedings  as  to  giving  bail,  &c.,  on  a  writ  of  ne  exeat,  see  Laws  of 
1845,  p.  251 ;  and  see  further  2  Barb.  Ch.  Pr. 

A  warrant  may  now  be  issued  under  the  act  abolishing  imprisonment  for  debt,  in 
all  the  cases  prescribed  by  that  act.  Gregory  v.  Wehur,  1  Code  Rep.  N.  S.,  210, 
and  see  Corwm  v.  Freeland,  6  Pr.  R.,  241. 

In  the  United  States  district  court  for  the  southern  district  of  New  York,  a  ques- 
tion arose,  whether  by  this  section  a  defendant  in  the  United  States  admiralty  courts, 
had  the  same  exemption  from  arrest  within  this  State  as  a  defendant  in  a  State 
court  of  this  State  ?  And  it  was  determined  that  he  had  not  Oainee  v.  TVovit, 
2  Code   Rep.,  102.     Subsequently,  however,  by  a  supplemental   rule   is   ad- 
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minlty,  to  be  fouiid  in  the  10th  toIudm  of  HowmPs  United  States  Reports,  it  is  or- 
deretl. 


*'  In  all  suits  in  permmam  where  a  simple  wanmnt  of  arrest  issues  and  is  ezecnt- 

bail  shall  be  taken  by  the  marshal  and  the  court  in  those  cases  only  in  which 

it  is  required,  by  the  laws  of  the  State  where  an  arrest  is  made,  upon  similar  or  anal- 


ogous process  issuing  from  the  State  courts.  And  imprisonment  for  debt  on  prooess 
issuing  out  of  the  admiralty  court  is  abolished  iu  all  cases  where,  by  the  laws  of  the 
State  m  which  the  court  is  held,  imprisonment  for  debt  has  been  or  shall  be  hereaHer 
abolished  upon  similar  or  analogous  process  issuing  from  a  State  court" 

§  179.  [154.]  (Amended  1849-1851.)  ^Cases  in  which  defers- 
dant  may  be  arrested. — The  defendant  may  be  arrested,  as  here- 
inafter prescribed,  in  the  following  cases : — 

1.  In  an  action  for  the  recovery  of  damages,  on  a  cause  of 
action  not  arising  ont  of  contract,  where  the  defendant  is  not  a 
resident  of  the  State,  or  is  abont  to  remove  therefrom,  or  where 
the  action  is  for  an  injury  to  person  or  character,  or  for  injuring, 
or  for  wrongfully  taking,  detaining,  or  converting  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to 
marry,  or  for  money  received,  or  property  imbezzled  or  frau- 
dulently misapplied,  by  a  public  oflEicer,  or  by  an  attorney, 
solicitor,  or  counsellor,  or  by  an  officer  or  agent  of  a  corpora- 
tion, or  banking  association,  in  the  course  of  his  employment 
as  such,  or  by  any  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity,  or  for  any  misconduct  or  neglect  in  office, 
or  in  a  professional  employment 

8.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty unjustly  detained,  where  the  property  or  any  part  thereof 
has  been  concealed,  removed  or  disposed  of,  so  that  it  cannot 
be  found  or  taken  by  the  sheriff,  a/nd  with  the  intent  that  it 
should  not  he  so  founds  or  taken^  or  with  the  intent  to  deprive 
thepLainiiff  of  the  benefit  thereof. 

4.  When  the  defendant  has  been  guilty  of  a  fraud,  in  con- 
tracting the  debt,  or  incurring  the  obligation  for  which  the 
action  is  brought,  or  in  concealing  or  disposing  of  the  property, 
for  the  taking,  detention,  or  conversion  of  which  the  action  is 
brought. 

5.  When  the  defendant  has  removed,  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

But  no  female  shall  be  arrested,  in  any  action  except  for 
a  wilful  injury  to  person,  character,  or  property. 

The  amendment  of  1651  is  the  insertion  of  the  woids  in  tto/ic  in  snbd.  3. 
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Nott  to  tnbd.  1. 

An  action  for  erim,  eon,  with  the  plaintiff's  wife  is  an  "  injury  to  the  person"  of 
the  plaintiff^  within  this  subdirision.  Ddamater  v.  Musuly  2  Code  Rep.,  147  ;  4  Pr. 
IL,  234,  and  so  is  an  action  for  seduction.    Taylor  v.  Nortlii  3  Code  Rep.,  0. 

Note  to  9ubd,  2 

This  subdivision  is  controlled  by  subdivision  .1,  and  therefore,  in  an  action  by  a 
male  against  a  female  for  a  breacn  of  promise  to  marry,  the  defendant  cannot  be 
amated.     Siefke  v.  Tuppey,  3  Code  Rep.  23. 

•  Who  ii  and  who  it  not  a  resident. 

In  Burrilt's  Law  Dictionary,  Resident  is  defined :  ^  One  who  has  a  seat  or 
settlement  in  a  place;  one  who  dwells,  abides,  or  lives  in  a  place.  An  inhabitant, 
20  Johns,  /?.)  208.  8  Wend,  134, 140,  one  who  resides  or  dwells  in  a  place  for  some 
time.  "  Webster."  In  Roosevelt  v.  Kellogg,  20  Johns.  R.,  210.  Woodworth,  J. 
says :  A  person  resident  is  defined  to  be  one  dwelling  or  having  his  abode  in  any  place ;" 
an  inhabitant,  " one  that  resides  in  aplace." 

In  the  matter  of  Fitzgerald  (2  Caines,  317),  it  was  decided  that  a  person  who 
came  into  this  State  on  a  commercial  adventure,  without  any  intent  of  settling  here, 
was  not  a  resident  within  the  meaning  of  the  act  for  relief  against  absconding  debt- 
ors. In  the  matter  of  Thonmson  (1  Wend.  43),  the  court  held,  in  respect  to  an  ab- 
sent debtor,  that  residing  abroad,  engaged  in  business  for  a  time,  whether  per- 
manently or  temporarily,  was  a  "  residing  out  of  the  State,"  within  the  mean- 
ing of  the  statute.  In  the  matter  of  Wrigly  (4  Wend.  602;  8  ib.  134),  it 
was  held  that  a  person  remaining  temporarily  for  a  month  in  the  cities  of  New 
York  and  BrooKlyn,  intending  to  commence  business  in  Canada,  was  not  an 
inhabitant  or  resident  within  the  meaning  of  the  insolvent  act  of  1813.  Savage, 
Ch.  J.,  in  that  case,  says  that  in  the  matter  of  Fitzgerald  (2  Caines,  318). 
it  was  held  that  a  resident  within  the  State  was  one  who  had  a  residence  of 
a  permanent  and  fixed  character,  not  one  who  had  a  mere  residence  of  a 
temporary  nature.  In  Frost  v.  Brislnn  (19  Wend.,  11),  the  facta  were  these: 
a  resident  of  this  State,  left  the  State  in  May,  1830,  sjod  went  to  Wisconsin, 
and  commenced  business  there  as  a  merchant,  with  intent  to  make  it  his  permanent 
residence,  but  left  behind  his  wife  and  child  at  board  at  his  former  residence  in  this 
State.  In  March,  1837,  he  returned  to  his  former  residence  on  a  visit,  and  remained 
until  May,  when  he  was  arrested  and  held  to  bail.  And  it  was  held  that  he  was 
not  a  resident  of  this  State,  within  the  meaning  of  the  act  to  abolish  iniprisonment 
for  debt.  In  that  case,  Nelson,  Ch.  J.,  says ;  ^^  There  must  be  a  settled  fixed  abode, 
an  intention  to  remain  permanently,  at  least  for  a  time,  for  business  or  other  pur- 
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are  nearly  so,  and  depend  much  on  the  same  evidence.''  In  Cadwallader  v.  Howell, 
(3  Harrison's  Rep.,  144,)  Dayton,  J.  says;  *^The  word  residence  (fixed  residence  x 
mean) ,  is  generally  used  as  tantamount  to  domicile,  though  1  am  not  prepared  to  say 
whether  they  are  or  are  not,  in  all  respecte  convertible  terms.''  But  in  Crawford 
V.  Wilson  (4  Barb.  S.  C.  R.,  506)  it  was  held  that  the  words  legal  residence  and 
domicile,  are  convertible  terms.  That  every  person  has  a  domicile,  but  he  can  have 
only  one  domicile  at  one  and  the  same  time,  and  that  the  existing  domicile  always 
continues  until  another  is  acquired,  and  by  the  acquisition  of  another  domicile,  the 
former  one  is  relinquished. 

A  peraon  who  had  formerl^jr  been  a  resident  of  another  State  (Indiana^,  but  has 
with  his  family  removed  to  tms  State,  and  was  then  residing  with  a  relative,  while 
he  was  looking  out  for  an  opportunity  to  engage  in  business,  and  whether  he  should 
finaUy  settle  in  this  State  or  elsewhere,  was  uiSetermined.  Held  that  he  was  a  non- 
resident of  this  State. 

A.  resided  and  carried  on  business  at  Gloucester.  In  1841  he  hired  a  furnished 
bedroom  at  Tewksbury,  which  he  then  still  retained.  Between  January  and  July, 
1844,  he  slept  in  said  bedroom  at  Tewksbury  twelve  times,  and  during  the  year  end- 
ing July,  1844,  sixteen  times,  but  he  had  never  taken  his  meals  in  the  house;  it  was 
held  he  was  not  a  resident  of  Tewksbury.  Wiihom  v.  Thomas,  8  S.  C.  R.,  783. 
7  M.  &  6.  1.  Where  a  debtor  went  to  a  foreien  state  and  remained  absent  three 
years,  he  was  held  to  be  a  non-resident,  although  he  had  all  the  time  intended  to  re- 
turn to  this  State.     Ha^gart  v.  Morgan,  4  Sand.  S.  C.  R.,  198. 

Under  this  subdivision  it  was  held  that  **  all  indebtedneios  not  based  on  credit  but 
on  confidence,'^  came  within  this  provision.    {Dunaher  v.  Mayer,  1  Code  Rep.,  87.) 


S04  ABBB8T  Ain>  BAIL.  [§  179. 

This  position  does  not,  however,  appear  to  hare  been  generally  concurred  in ;  and 
it  was  afterwards  held,  that  an  agent  employed  to  coUect,  and  who  does  collect 
money,  but  refuses  to  pay  it  over,  coald  not  be  arrested  on  the  ground  of  having  re- 
ceived the  money  in  a  fiduciary  capacity  {Smith  v.  Ednwndt^  1  Code  Rep..  86, 
WhUt  v.  McJiUiMter^  ib,  106 ;)  and  so  where  A.  conveyed  property  to  B.,  to  enable  B. 
to  raise  $2,500  on  mortgage  for  A.'s  nse,  and  B.  without  A.'s  knowledge  raised 
$6,000  on  the  property,  and  appropriated  it  and  refused  to  account,  held  that  he 
could  not  be  arrested  except  on  an  affidavit  of  bis  being  a  non-resident,  or  about  to 
quit  the  State.     Smiih  v.  Ednumdi^  1  Code  Rep.,  86. 

These  decisions  were  all,  however,  under  the  code  of  1848 .  In  the  code  of 
1849,  subdivision  4  was  added  to  this  section,  and  would  perhaps  embrace  cases  sim- 
ilar to  the  above.  As  to  who  are  public  officers,  see  1  R.  S.,  85.  An  attoney  is 
not,  9  Wend.,  503. 

Under  the  amended  code  it  has  been  held  that  one  who  receives  money  from 
another  to  pay  directly  to  a  third  party,  and  omits  to  do  so,  may  be  arrested  as  well 
because  he  received  the  money  as  agent,  as  because  of  his  fiduciary  character. 
Burhaiu^  v.  Cotcy,  4  Sand.  S.  C.  R..  707. 

An  auctioneer  who  receives  gooas  for  sale  under  an  agreement  that  he  is  to  re- 
ceive all  over  a  certain  amount  of  the  proceeds  for  his  compensation,  is  liable  to  be 
arrested  for  a  failure  to  pay  on  demand  the  amount  of  the  proceeds  due  the  plainti£ 
Holbrook  v.  Hmer,  1  Code  Rep.,  N.  S.,  406,  6  Pr.  R.,  86. 

Note  to  9ubd,  3, 

The  amendment  of  1851  is  the  part  printed  in  italic.  It  is  made,  evidently 
to  prevent  the  recurrence  of  such  a  decision  as  that  to  which  the  supreme 
court  felt  bound,  although  most  reluctantly,  to  arrive  at  in  the  case  of  Van  Neii 
V.  Conover,  5  Pr.  R.,  148.  In  that  case  they  held  that  in  an  action  for  the  re- 
covery of  personal  property,  the  defendant  was  liable  to  be  arrested  if  the  property 
had  been  removed,  so  that  it  could  not  be  found  by  the  sherifl^  and  that  it  was 
not  necessary  to  justify  such  arrest,  to  show  that  such  removal  had  been  made  with 
the  intent  that  it  should  not  be  found  or  taken,  or  with  the  intent  to  deprive  the 
plaintiff  of  the  benefit  thereof.  The  superior  court,  however,  in  Rcbertt  v.  RandaU^ 
5  Pr.  R.,  327  ^  S  Code  Rep.,  190,  did  not  coikcur  with  the  opinion  of  the  supreme 
court,  and  decided  that  the  defendant  could  not  be  held  to  ^ve  the  security  for  the 
jMiyment  of  the  judgment  that  might  be  recovered  as  required  by  the  third  subdivi- 
sion of  section  179  of  the  code,  except  in  cases  where  he  has  removed,  concealed  or 
disposed  of  the  property  so  that  the  sheriff  cannot  take  it ;  that  he  could  only  be 
he/d  to  give  the  bail  provided  in  the  other  subdivisions  of  the  same  sections.  The 
court  gave  no  opinion  as  to  cases  in  which  a  defendant  parts  with  the  possession  of 
the  property  in  fraud  of  the  suit  for  its  recovery. 

In  a  suMequent  case.  Mason,  J.,  said,  ^  since  the  decision  in  RabalM  v.  Rtmialj 
made,  the  third  subdivision  of  the  170th  section  has  been  amended  by  adding  to 


it  the  clause,  that  the  disposal  of  the  property  so  that  it  cannot  be  found  by  the  sher- 
iff must  be  ^  with  the  intent  that  it  snould  not  be  so  found  or  taken,  or  with  the  in- 
tent to  deprive  the  plaintiff  of  the  benefit  thereof.'  The  plaintiff's  counsel  contends 
that  these  latter  words  authorize  the  sheriff  to  demand  security  for  the  delivery  of 
the  property  whenever  it  has  been  dibposed  of  with  the  intent  that  the  plaintiff  should 
not  get  it,  whether  in  view  of  expected  process  or  not :  in  short,  that  it  applies  to  all 
cases  of  fraudulent  purchases  of  ^oods.  I  do  not  think  so ;  on  the  contrary,  it  ap- 
pears to  me  that  the  amendment  in  question  was  intended  as  a  corrective  of  the  deci- 
sion of  the  supreme  court  in  Van  Nest  v.  Conaver^  5  Pr.  R.,  148,  and  as  a  legislative 
adoption  of  the  construction  given  to  the  section  in  question  by  this  court.  This  is 
the  plain  import  of  the  language,  and  is  in  accordance  with  the  tenor  and  spirit  of 
the  act,  as  was  abundantly  shown  by  Justice  Sandford,  in  his  elaborate  opmion  in 
Jloberis  v.  Randal?^    Pike  v.  Leni^  4  Sand.  S.  C.  R.,  652. 

Since  the  amendmentof  1851  it  has  been  held,  that  in  an  action  to  recover  possession 
of  personal  property,  the  provisional  remed3rof  an  arrest  is  applicable  only  to  the  party 
having  pomssion,  and  cannot  be  had  a|{ainst  one  who  has  absolutely  and  in  good 
isith  parted  with  the  possession  before  suit  brought ;  and  the  only  exception  as  to  the 
possession  is  where  the  defendant  has  parted  with  it  with  the  intent  to  deprive  the 
plaintiff  of  it,  or  prevent  its  being  re-taken.  In  such  case  only  can  the  defendant  be 
held  to  bail.  Merrick  v.  Sujfdam^  1  Code  Rep.  N.  S.,  212  Remin  v.  Nagle^  ib^  219. 
Pike  v.  2>fi/,  iupra. 

In  an  actjipn  to  recover  possession  of  personal  property,  the  plaintiff  cannot  have 
e  defendant  arrested  under  section  179  and  have  the  property  delivered  t6  him  be- 
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fore  iud^ent  In  the  action.  Ckappd  v.  Skinner^  6  Pr.  R.,  338.  The  plaintiff  has 
his  election  to  proceed  under  chapter  2,  title  7,  of  the  code,  to  recover  possession  of 
the  property,  or  to  recover  damases  for  the  taking  or  detention ;  and  having  made  his 
election,  he  must  abide  by  it.  He  cannot  have  the  defendant  arrested  and  have  a 
delivery  of  the  property  too,  pending  the  litigation,    lb. 

The  plaintiff's  course  was,  to  have  pursi^  the  nroceedinp  pointed  out  in  chap- 
ter 2,  title  7 ;  and  if  the  property  could  not  be  found,  and  the  case  is  within  section 
^  179,  subd.  3,  to  obtain  an  order  and  have  the  defendant  arrested ;  but  in  that  case 
'he  cannot  afterwards  obtain  the  possession  of  the  property  pending  the  action,    lb. 

Note  to  nthd,  4. 

Recovery  of  judgment  in  another  State  for  goods  sold  is  no  bar  to  an  action  for 
deceit  in  procuring  the  credit  given  on  such  sale,  or  for  fraudulent  representations 
made  to  induce  the  vender  to  sell  the  goods.  The  defendant  may  be  held  to  bail  in 
such  a  case.  In  an  action  upon  such  a  judgment  an  order  of  arrest  may  be  made,  on 
the  ground  that  the  defendant  was  guilty  of  fraud  in  contracting  the  debt  or  incurring 
the  obligation  for  which  the  action  is  brought.  Wa^ftzer  v.  Dt  Baum,  1  Code  Rep. 
N.  S.,  280. 

See  note  to  subd.  2. 

Nott  to  tubd,  5. 

In  Starr  v.  Kent,  2  Code  Ren.  3,  it  was  held  by  a  judge  of  the  New- York  com- 
mon pleas,  that  a  female  might  oe  arrested  in  an  action  to  recover  the  possession  of 
personal  property,  if  the  property  was  concealed,  removed,  or  disposed  of,  so  that  it 
could  not  be  found  or  taken  by  the  sheriff.  But  in  the  subsequent  case  of  ZVocy  v. 
Lelandy  3  Code  Rep.,  47 :  2  Sand.  S.  C.  R.,  729 ;  8  Leg.  Obs..  234,  the  superior 
court  refused  to  be  bound  by  the  case  of  Starr  v.  Kent,  and  held  that  the  conceal- 
ment, removal,  and  disposal  of  a  piano,  by  a  female,  does  not  subject  her  to  be  held 
to  bail.  That  a  female  can  be  arrested  only  for  wilfully,  wantonly,  or  maliciously 
injuring  property,  but  not  for  a  detention  or  conversion  of  it.  A  female  cannot  be 
arrested  m  an  action  against  her  for  a  breach  of  promise  to  marry.  Sirfke  v.  Tup- 
pofy  3  Code  Rep.,  23. 

General  note. 

An  order  of  arrest  before  judgment,  under  section  179,  is  in  no  case  a  justification 
or  evidence  of  a  justification  for  an  arrest  on  final  execution.  Corwin  v.  Freeiand^ 
6Pr.  R.,  241. 

The  causes  of  arrest  enumerated  in  subdivisions,  1,  2, 4,'  must  of  necessity  exist <it 
the  time  of  the  commencement  of  the  action.  Those  in  subdivision  5  may  exist  at 
the  commencement  of  the  suit,  but  if  they  occur  after  the  action  is  commenced,  the 
plaintiff  has  ample  remedy  under  the  law  of  1831,  to  abolish  imprisonment  for  aebt. 
lb. 

"  In  cases  arising  under  the  4th  and  5th  subdivisions,  I  think  if  the  plaintiff  wish 
to  obtain  the  benefit  of  the  execution  against  the  person,  provided  for  in  section  288, 
he  must  set  up  the  fraud  in  the  commencement  of  the  suit,  or  at  least  before  judg- 
ment, and  cause  the  defendant  to  be  arrested  and  held  to  bail."  Campbell,  J.,  in  Lee 
V.  Elias,  1  Code  Rep.  N.  S.,  117. 

At  common  law,  a  defendant  cannot  be  discharged  from  arrest  in  a  civil  suit,  on 
the  ground  that  he  was  insane  at  the  time  of  his  arrest,  or  became  so  shortly  after- 
wards. North  V.  Vemey,  4  D.  and  E..  121.  Kernott  v.  Norman,  2 16.,391.  Sieel  v. 
jSllen,  ib.,  362.  But,  by  a  statute  of  tnis  State,  to  organize  State  lunatic  asylums, 
&c.,  it  is  enacted,  that  if  a  person  imprisoned  on  civil  process  becomes  insane,  ^^  the 
judge  may  discharge  him  from  imprisonment,  and  order  him  into  safe  custody  and  to 
be  sent  to  the  asylum."  He  may  oe  arrested  again,  when  of  sound  mind.  The  jud^e 
has  no  power  to  discharge  the  insane  prisoner,  except  for  the  purpose  of  sending  him 
to  the  asylum.    BiaA  v.  Petlibone,  1  Code  Rep.  N.  S.,  264. 

§  180.  [155.]  Order  for  arrest  ly  whom  made. — An  order 
for  the  arrest  of  tlio  defendant,  must  be  obtained  from  a  judge 
of  the  court  in  which  the  action  is  brought,  or  from  a  county 
judge. 
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§  181.  [156.]  (Amended  1849.)  Affidamt  to  cbtain  order. 
To  what  actions  this  chapter  applicable. — ^The  order  may  be 
made,  where  it  shall  appear  to  the  judge  by  the  affidavit  of  the 
plaintiff,  or  of  any  other  person,  that  a  sufficient  cause  of  action 
exists,  and  that  the  case  is  one  of  those  mentioned  in  sec- 
tion 179. 

The  provisions  of  this  chapter  shall  apply  to  all  actions 
included  within  the  provisions  of  section  179,  which  shall  have 
been  commenced  since  the  thirtieth  day  of  June,  1848,  and  in 
which  judgment  shall  not  have  been  obtained. 

RequisUes  cf  jSfidavit, 

The  principles  of  the  former  practice  as  to  affidavits  to  hold  to  bail  showing  cause 
of  action,  and  counter  affidavits,  remain  as  under  the  practice  prior  to  the  code. — 
Martin  v.  Vanderlip,  1  Code  Rep.,  41.  3  Pr.  R.,  266.  Mam*  v.  MUh^  ib.^  219. 
The  affidavit  to  authorize  this  oraer  most  be  positive,  and  make  out  a  prima  facU 
case  against  the  defendant  (lb)  It  must  show,  Ist,  that  a  sufficient  cause  of  action 
exists;  2nd,  that  it  is  among  those  specified  in  the  179th  section.  It  is  not  sufficient 
to  state  that  ^  the  case  is  one  of  those  mentioned  in  section  179."  It  must  appear 
from  the  facts  stated  that  it  is  such  a  case.  ^  Pindar  ▼.  Black,  2  Code  Rep.,  53.  4 
Pr.  R.,  95. 

The  affidavit  need  not  state  that  ^  an  action  has  been,  or  is  about  to  be  commen- 
ced."   lb. 

The  '*  name"  of  the  party  to  be  arrested  need  not  be  stated.  If  unknown,  he 
may  be  designated  as  ^  the  real  defendant"  in  the  suit  or  proceeding,  and  whose 
name  is  not  known,  or  by  any  name,  as  for  instance,  ^  The  man  in  command  cf  th* 
Sloop  Hornet?^    lb. 

The  *^  entitling  the  affidavit  in  a  suit"  may  now  be  disregarded.    &. 

An  affidavit  stating  that  a  defendant  is  ^  going  to  California"  is  not  sufficient. 
It  must  appear  that  the  defendant  is  ""  going  out  of  the  State  with  an  intent  to  take 
up  his  residence"  at  the  place  indicated.    Bropky  v.  Rodgtr$,  7  Legal  Obs.,  152. 

^^he  affidavit  must  show  that  the  defendant  has  removed  or  disposed  of  his  prop- 
erty, or  is  about  to  do  so,  tecrdty.    jfnon,  2  Code  Rep.,  51. 

'The  affidavit  may  be  on  informatioo  and  belief,  but  must  in  that  case,  set  forth 
the  source  of  such  information,  and  a  belief  in  its  truth,  and  the  focts  and  circum- 
stances on  which  such,  deponent's  belief,  is  founded.    An<i  per  Edmonds,  J. : 

*Mt  would  not  do  to  lay  it  down  as  a  general  rule,  that  an  order  of  arrest  could 
never  be  granted  on  information  and  belief,  or  without  a  positive  averment  of  facts 
by  persons  conversant  of  them.  That  would  be  to  forbid  an  arrest  in  a  large  class 
of  cases,  where  it  would  be  manifestly  proper,  such,  for  instance,  as  those  where  a 
purchaser  from  the  country  makes  representations  in  the  city,  the  truth  or  faUity  of 
which  can  be  ascertained  only  in  the  country,  in  the  vicinity  of  the  purchaser's 
residence.  Such  a  rule,  in  that  case,  especially,  where  this  contract  of  sale  is  re- 
scinded because  of  fraudulent  representations,  would  require  for  a  provisional  remedy, 
as  much  evidence  as  would  be  necessary  for  a  final  recovery. 

^'  But  on  the  other  hand,  those  considerations  would  not  justify  the  ordering  an 
arrest  upon  the  general  allegation  contained  in  this  case,  that  the  plainlifT  has  been 
informed  and  believes  that  the  representation  was  false.  The  nature  and  quality, 
and  perhaps  the  sources  of  the  information  obtained,  must  be  set  forth,  so  tliat  the 
court  may  be  able  to  ascertain  whether  the  parly  is  right  in  entertaining  the  i^elief 
to  which  he  deposes.  By  the  code,  the  officer  applied  to  for  the  order  to  arrest, 
must  determine  upon  the  propriety  of  granting  it.  There  must  be  something  for  his 
mind  to  act  upon.  He  must  entertain  a  belief  that  the  charge  made  is  true.  Such 
an  affidavit  as  that  used  in  this  case  would  answer  none  of  these  requisites,  but  would 
substitute  the  belief  of  the  V^i'jy  for  that  of  the  judge. 

^  If,  in  this  case, the  plaintifirhad  stated  that  he  had  made  inouiries  in  Micbit^n, and 
had  there  been  informed  by  Churchill  and  others,  who  would  be  ii!  ely  to  know,  that 
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there  W9S  no  sneh  finn  at  Churchill  &  Co ,  or  that  defendant  had  never  heen  a 
memher  of  it;  or  if  he  had  stated  that  he  had  ascertained,  statins  the  source  of  his 
information,  that  Churchill  had  made  oath  in  court  there,  that  there  were  no  such 
firm,  there  would  have  heen  something  for  the  judee's  mind  to  act  upon,  some  means 
for  that  officei*s  determinins  whether  the  plaintiif  was  right  in  believing  the  repre- 
sentation false ;  there  would  have  been  some  means  afforded  the  defendant  of  testing 
the  accuracy  of  the  plaintiff's  affidavit,  some  mode  provided  of  insuring  accuracy  by 
the  fear  of  a  conviction  for  perjury.  But  upon  this  affidavit  there  is  not  only  nothing 
for  the  judge's  mind  to  act  upon  and  ascertam  whether  the  plaintiff's  belief  was  well 
founded,  but  no  means  for  the  defendant's  proving  the  incorrectness  of  the  affidavit, 
however  false  it  might  be,  and  no  mode  of  punishing  such  falsehood.  To  allow  such 
a  practice  would  be,  in  fact,  substituting  the  opinion  of  the  party  for  that  of  the  judse, 
anid  removing  all  control  and  supervision  by  the  judges,  which  the  law  has  provided 
over  the  power  of  arresting  defendants.  So  far  as  the  facts  may  be  within  the 
knowledge  of  the  plaintiff,  such  as  the  existence  of  the  debt  and  the  manner  in  which 
it  was  contracted,  they  must  be  stated  positively;  but  so  far  as  they  necessarily  rest 
on  information  derived  from  others,  they  must  be  so  stated,  when  the  sources  and 
nature  of  the  information  are  particularly  set  out,  and  good  reason  is  given,  why  a 
positive  statement  of  them  cannot  be  procured. 

**The  original  affidavit,  therefore,  on  whi'*h  the  order  of  arrest  was  obtained  in 
this  case  was  defective,  and  did  not  warrant  the  defendant's  arrest.  The  other  affi- 
davits used  on  the  motion  do  not  supply  the  defect.  The  only  material  additional 
allegation  contained  in  them  is  in  reference  to  Churchill's  affidavit  in  the  courts  of 
Midiigan.  That  affidavit  is  not  so  verified  that  it  can  be  referred  to  as  such  on  this 
motion,  and  it  is  presented  simply  as  a  paper  which  the  plaintiff  is  informed  and 
believes  is  a  copy  of  one  filed  in  Michigan.  There  is  no  statement  of  the  sources  of 
that  information,  no  means  of  the  defendant's  ascertaining  whether  such  information 
had  actually  been  received  by  the  plaintiff,  nor  for  the  court's  determininc  whether 
he  was  right  in  believing  it  It  is,  in  fact,  liable  to  the  same  objection  that  exists 
against  the  original  affidavit,  and  both  are  defective,  inasmuch  as  they  substitute  the 
belief  of  the  party  for  that  of  the  judge.  The  order  of  the  specisJ  term  must  be 
affirmed,  with  costs.     Whitlock  v.  Roth^  5  Pr.  R.,  143. 

**  In  an  action  for  a  malicious  prosecution,  an  affidavit  for  holding  the  defendant 
to  hail  is  insufficient  when  it  states  only  in  general  terms  the  existence  of  malice 
and  the  want  of  probable  cause.  The  facts  which  are  relied  on  as  ti  prima  facie  evi- 
dence of  a  want  of  probable  cause  must  be  set  forth  in  the  affidavit,  so  as  to  enable 
the  judge  to  whom  the  application  for  the  order  of  arrest  is  made,  to  draw  the  proper 
conclusion  of  law.  If  such  facts  are  omitted,  the  party  swears  only  to  his  owh 
belief,  and  his  opinion  or  that  of  his  counsel  is  substituted  for  a  judicial  decision. 
VanderpoU  v   Kittam,  4  Sand.  S.  C.  R.,  715. 

An  affidavit,  that  the  defendant  "^has  removed  or  disposed  of  his  property  with 
intent  to  defraud  his  creditors,"  would  be  insufficient,  unless  facts  and  circumstances 
to  warrant  such  a  conclusion,  were  ststed.     Fro$t  v.  Willard^  9  Barb.  S.,  C.  R.,  440. 

A  man  may  be  a  citizen  of  one  State,  and  yet  reside  a  large  portion  of  his  time 
in  another ;  an  affidavit,  therefore,  that  a  defendant  is  a  citizen  of  another  State,  is 
not  equivalent  to  an  allegation  that  the  defendant  is  noT  a  retitlewt  of  thii  8(aU. 
MeKienuM  v.  Mai$mgeil,  6  Sme.  &  M.,  377. 

§  182.  [157.]  Security  h/  plaintiff  before  order  of  arrest — 
Before  making  the  order  the  judge  shall  require  a  written  un- 
dertaking on  the  part  of  the  plaintiff,  with  or  without  suretieB^ 
to  the  effect,  that  if  the  defendant  recover  judgment,  the  plain- 
tiff will  pay  all  costs  that  may  be  awarded  to  the  defendant, 
and  all  damages  wliich  he  may  sustain  by  reason  of  the  arrest, 
not  exceeding  the  sum  specified  in  the  undertaking,  which 
shall  be  at  least  one  hundred  dollars.  If  the  undertaking  be 
executed  by  the  plaintiff,   without  sureties,   he  shall   annex 
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thereto  an  affidavit  that  he  ie  a  resident  and  bouBeholder  or 
freeholder  within  the  State,  and  worth  double  the  sum  specified 
in  the  undertaking,  over  all  his  debts  and  liabilities. 

This  undertakiDc  miMt  be  filed  with  the  derk  of  the  oourt  (sec.  433)  ;  bat  no 
copy  need  be  lerTed  on  the  defendant.  Leopold  v.  Poppenkeimer^  1  Code  Rep.,  3§. 
And  the  omission  to  serve  a  copy  of  the  ordler  of  arrest,  at  the  time  of  the  ariest,  is 
an  irregularity  on]y,  and  does  not  entitle  the  defendant  to  his  discharge.  Keeler  ▼. 
Bdttj  3  Code  Rep.,  183.  But  the  defendant  may  move  for  an  order  on  the  plaintidf 
to  serve  him  with  a  copy  of  the  order  of  arrest,  iad  his  motion  will  be  granted  with 
costs,  lb.  Probably,  however,  to  entitle  him  to  costs,  it  will  be  held  that  he  should 
first  demand  a  copy ;  and  if  it  were  refused  him,  then  he  will  be  entitled  to  have  an 
order  made  with  costs. 

By  rule  89  of  the  supreme  court  rules,  the  sheriff  is  required  to  file  with  the 
clerk  the  aAdavits  on  which  an  [order  of]  arrest  ia  made,  within  ten  days  after 
the  arrest. 

The  presumption  is,  that  the  judge  does  his  duty  in  ascertaining  to  his  satisiae* 
tion,  the  solvency  and  sufficiency  of  the  sureties  in  all  cases;  and  although,  such 
officer  may  be  deceived,  or  the  sureties  may  subsequently  become  insolvent,  it  can 
only  be  replied  that  no  remedy  is  provided  for  such  contingencies.  Prnketf  v.  Wett^ 
8Sme.  fr  M..718. 

If  the  undertaking  given  on  the  gruiting  the  order  be  irregular,  the  subetitutioa 
afterwards  of  another  by  leave  of  the  court,  will  not  cure  the  defect.  For  the  statute 
requires  the  undertaking  to  be  given  be/ort  making  the  order.  Houaton  v.  Bdclur^ 
12  Sme.  h  M.,  514.  Might  not  any  irregularity  he  rectified  by  amendment,  so  as 
not  to  render  a  new  undertaking  necessary  ? 

Where  a  statute  requires  a  Kmd  and  security  from  the  partj,  a  bond  by  a  surety 
only,  without  joining  the  party,  held  not  to  be  a  compliance  with  the  statute.  Ftrd 
y.  Hurd^  4  Sme.  &  M.,  683. 

See  supreme  oourt  rules.    Rule  72. 

§  183.  [158.]  (Amended  1849.)  Order^  when  made^  and  iU 
form. — The  order  may  be  made  to  accompany  the  summons, 
or  at  any  time  afterwards,  before  judgment.  It  shall  require 
the  6heri£f  of  the  county  where  the  defendant  may  be  found, 
forthwith  to  arrest  him  and  hold  him  to  bail  in  a  specified  sum, 
and  to  return  the  order  at  a  time  and  place  therein  mentioned, 
to  the  plaintiff  or  attorney  by  whom  it  shall  be  subscribed  or 
indorsed. 

No  copy  of  the  undertaking  need  be  delivered  to  the  defendant.  When  the  offi- 
cer issues  the  order  of  arrest,  he,  in  effect,  decides  on  the  sufficiency  of  the  undertak- 
ing, and  such  decision  is  rt9  adjudicaia.  The  code  deprives  the  defendant  of  any 
benefit  of  exception  to  the  sureties  in  pertonam;  the  dehvery,  therefore,  to  him,  of  a 
copy  of  the  undertaking,  would  be  useless.  Per  Ulshoefier,  Judge.  Leopold  v.  Pop- 
pefUteimeTj  1  Code  Rep.,  39. 

In  actions  for  penalties  or  forfeitures  given  by  statute,  an  indorsement  is  required 
on  the  order,  referring  in  general  terms  to  the  statute  upon  which  the  action  is 
brought     2  R.  S..  395,  s.  7. 

It  is  provided  b^  statute,  that  process  by  which  any  action  shall  have  been  com- 
menced, and  on  which  any  defendant  shall  have  been  arrested,  shall  not  be  amended 
in  the  return  day  thereof.    2  R.  S.,  3d  ed.,  519. 

An  order  of  arrest  is  not  process,  and  not,  it  is  believed,  within  this  prohibition. 

jimoufU  of  Bail. — Under  tlfe  former  practice,  the  defendant's  bail,  m  actions  for 
money  demand,  had  to  justify,  except  in  certain  cases,  to  double  the  amount  of  debt 
or  damages  indorsed  on  tbe  writ.  1  Wend.,  107 ;  2  Hill.  279  f  1  Hall,  237.  As, 
where  ine  amount  sworn  to  by  the  plaintiff  was  very  laige,  the  bail  might  be  required 
in  a  reasonable  sum  beyond  that  amount.    1  Wend.,  107.    In  other  actions,  the 
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amount  was  fixed  by  the  judges  granting  the  order,  as  is  the  practice  now  in  all  cases ; 
and  where  the  sum  m  which  the  defendiant  was  held  to  bail  was  too  large,  application 
might  be  made,  and  still  may  be  made,  to  mitigate  it.  Bunting  v.  Brown,  13  Johns^ 
R.,  425 ;  section  204  of  this  code.  Under  the  former  practice  the  ordinary  amount 
of  bail  was  $500.  BaU'mgaU  v.  Bwmie,  1  Hall.  273.  And  where,  since  the  code 
went  into  effect,  in  an  action  for  libel,  it  appeared  that  the  libel  was  not  oi  an  aggra- 
vated character,  and  that  one  defendant  was  a  permanent  resident  of  the  county,  and 
a  freeholder  and  householder  therein,  and  that  the  other  defendant  was  a  permanent 
resident  of  the  said  county,  and  a  householder,  the  court,  on  motion  to  reduce  the 
amount  of  bail,  fixed  the  same  at  $500.  Baker  v.  Swackhamer^  3  Code  Rep.,  248. 
And  where  the  defendant  is  a  permanent  resident,  a  less  amount  of  security  for  his  ap- 
pearance is  reqtured  than  where  the  defendants  are  transient  persons,    lb. 

§  184.  [159.]  Affidavit  and  order  to  he  delivered  to  sheriffs 
and  copy  to  defendant  —  The  affidavit  and  order  of  arrest 
8ball  be  delivered  to  the  sheriff,  who,  upon  arresting  the  defend- 
ant, shall  deliver  to  him  a  copy  thereof. 

See  note  to  section  182. 

§  185.  [160.]  Arrest^  how  made. — ^The  sheriff  shall  execute^ 
the  order  by  arresting  the  defendant,  and  keeping  him  in  cus^ 
tody  until  discharged  by  law  ;  and  may  call  the  power  of  the: 
county  to  his  aid,  in  the  execution  of  the  arrest,  as  in  case  oi' 
process. 

The  defendant  is  entitled  to  the  liberties  of  the  jail  on  giving  a  proper  bond.  2  R;. 
S^  352.  353,  ss.  43  to  47. 

If  the  defendant  escape  voluntarily,  the  sheriff  may  retake  him  at  an^  time  before  * 
the  return  day  named  in  the  order,  but  not  after.  4  M.  &  S.,  397*  But  if  the  escape ' 
be  negligeni,  then  the  sheriff  may  retake  the  defendant  at  any  time,  even  on  a  Sui^  • 
day.  1  Arch.^  Pr.,  85 ;  1  Saund.,  35 ;  6  Mod.,  95.  If  the  sheriff  do  not  retake  the  - 
defendant,  he  is  liable  to  an  action  at  the  suit  of  the  plaintiff  for  damages.-  5  Johns. . 
R.,  182 ;  18 1».,  496 ;  9  Wend.,  209. 

§  186.  [161.]  Defendant  to  he  discharged  on  hail  or  deposit. 
— ^The  defendant  at  any  time  before  execution,  shall  be  dis- 
charged from  the  arrest,  either  upon  giving  bail,  or  upon  de- 
positing the  amount  mentioned  in  the  order  of  arrest,. as  pro* 
vided  in  this  chapter. 

§  187.  [162.]   Bailj  how  given. — ^The  defendant  may  give* 
baO,  by  causing  a  written  undertaking  to  be  executed  by  two* 
or  more  sufficient  bail,  stating  their  places  of  residence  andl 
occupations,  to  the  effect  that  the  defendant  shall  at  all  times- 
render  himself  amenable  to  the  process  of  the  court,  during 
the  pendency  of  the  action,  and  to  such  as  may  be  issued  to  en- 
force the  judgment  therein,  or  if  he  be  arrested  for  the  cause 
mentioned  in  the  third  subdivision  of  section  179,  and  under- 
taking to  the  same  effect  as  that  provided  by  section  211. 

14 
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The  following  persons  cannot  be  bail :  Officers  of  the  diflTerent  coarts,  as  attomeyi. 
15  Johns.  R.,  535 ;  1  Wend.,  35 ;  Doug.,  467,  n. ;  Cowp.,  828.  Attorneys'  partners 
and  clerks.  1  D.  and  R,  9 ;  2  East.,  182 ;  1  H.  BK,  76 ;  2  i6.,  349 ;  2  B.  and  P..  504. 
Sheriffs  and  their  officers.  20  Johns.  R.,  129 :  2  W.  BI.,  799 ;  2  Stra.,  890  ;  1  Chitt 
R.,  713.  Turnkeys  and  jailors.  2  B.  and  P.,  150.  Persons  who  have  been  indemni- 
fied by  the  defendant's  attorney.  1  Bing.,  64-423 ;  1  B  and  P.,  103 ;  and  1  Dowl.  P. 
C,  1.  Persons  who  have  been  once  rejected  as  bail.  3  D.  and  K.,  5 :  1  Chitt.  R.,  82, 
676.  And  persons  of  infamous  character.  4  T.  R.,  440 ;  1  Dowl.  P.  C,  183 ;  3 
46.,  320  ;  2  Chitt.,  98. 

The  sheriff  is  bound  to  take  the  bail,  provided  they  are  sufficient ;  and  if  he  re- 
fused, he  was  liable  to  an  action.  2  Saund.,  61,  c.  5 ;  15  East.,  320 ;  7  Johns.  R., 
138,512;67T.  R.,355. 

§  188.  [163.]  (Amended  1849-1851.)  Surrender  of  defend- 
ant — At  any  time  before  a  failure  to  comply  with  their  ander- 
taking,  the  bail  may  surrender  the  defendant  in  their  exonera- 
tion, or  he  may  surrender  himself  to  the  sheriff  of  the  county 
where  he  was  arrested,  in  the  following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall  be 
delivered  to  the  sheriff,  who  shall  detain  the  defendant  in  his 
custody  thereon,  as  upon  an  order  of  arrest,  and  shall,  by  a 
certificate  in  writing,  acknowledge  the  surrender; 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and 
sheriff's  certificate,  a  judge  of  the  court,  or  county  judge,  may, 
upon  a  notice  to  the  plaintiff  of  eight  days  with  a  copy  of  the 
certificate,  order  that  the  bail  be  exonerated  ;  and  on  filing  the 
order  and  the  papers  used  on  such  application,  they  shall  be 
exonerated  accordingly.  But  this  section  shall  not  apply  to  an 
arrest,  for  the  cause  mentioned  in  subdivision  3  of  section  179, 
^0  as  to  discharge  the  hail  from  an  undertaking  given  to  the 
ej^ect  provided  by  section  211. 

Tbe  amendment  of  1851  is  the  addition  of  the  part  io  italic. 

§  189.  [164.]  The  same, — For  the  purpose  of  surrendering 
the  defendant,  the  bail,  at  any  time  or  place,  before  they  are 
finally  charged,  may  themselves  arrest  him,  or  by  a  written 
authority,  endorsed  on  a  certified  copy  of  the  undertaking,  may 
empower  any  person  of  suitable  age  and  discretion  to  do  so. 

§  190.  [16S.]  Bail  hov)  proceeded  against — In  case  of  fail- 
ure to  comply  with  the  undertaking,  the  bail  may  be  proceeded 
against,  by  action  only. 

§  191.  [166.]  (Amended  1849.)  Bail  how  exonerated,— The 
bail  may  be  exonerated,  either  by  the  death  of  the  defendant, 
or  his  imprisonment  in  a  State  prison,  or  by  his  legal  discharge 
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from  the  obligation  to  render  himself  amenable  to  the  process, 
or  by  his  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  in  execution  thereof,  within  twenty  days  after  the  com- 
mencement of  the  action  against  the  bail,  or  within  such  further 
time  as  may  be  granted  by  the  court. 

See  8e^  ▼.  FowUr,  18  Johns.  R.,  335 ;  Mannin  v.  Partridge,  14  East,  599. 
aiid  where  compliance  with  the  undertakins  is,  without  any  default  of  the  principal 
or  his  hail,  rendered  impossihle  or  illegal,  the  hail  are  discharged  from  a  compliance 
with  the  undertaking.    Brown  v.  Dillahunty,  4  Sme.  &  M.,  713. 

Under  the  former  practice,  where  bail  were  substituted^the  liability  of  the  former 
sureties  remained  until  an  exoneretur  was  entered,  1  Taunt,  427.,  6  Bing.  251. 
They  might  move  for  an  exoneretur  at  any  time  before  they  were  sued,  or  even  after 
in  some  cases,  and  on  payment  of  costs.  4  Burr.,  2107.  Bay.y^  58.  1  TF.  Bl.,  469. 
1  Arch.  Pr.,  107.  But  if  bail  are  excepted  to,  and  fail  to  justify,  they  cease  to  be 
hail  and  are  discharged.    1  Cow.,  54-60.    2  i6.,  514.    9  Wend.,  All. 

See  the  last  sentence  in  section  188. 

§  192.  [167.]  (Amended  184&.)  Ddwery  of  undertakiiitg  to 
plamtiff^  and  its  acceptance  or  rejection  Jyy  him, — Within  the 
time  limited  for  that  purpose,  the  sheriff  shall  deliver  the'  order 
of  arrest  to  the  plaintiff,  or  attorney  by  whom  it  is  subscribed, 
with  his  return  endorsed,  and  a  certified  copy  of  the  undertaking 
of  the  bail.  The  plaintiff,  within  ten  days  thereafter,  may  serve 
upon  the  sheriff,  a  notice  that  he  does  not  accept  the  bail,  or  he 
shall  be  deemed  to  have  accepted  it,  and  the  sheriff  shall  be 
exonerated  from  liability. 

§  193.  [168.]  (Amended  1849-1851.)  Notice  of  justifica- 
tion.— New  hail. — On  the  receipt  of  such*  notice,  the  sheriff  or 
defendant  may,  within  ten  days  thereafter,  give  to  the  plaintiff 
or  attorney  by  whom  the  order  of  arrest  is  subscribed,  notice  of 
the  justification  of  the  same  or  other  bail  (specifying  the  places 
of  residence  and  occupations  of  the  latter)  before  a  judge  of 
the  court,  or  county  judge, f  at  a  specified  time  and  place ;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter. 
In  case  other  bail  be  given,  there  shall  be  a  new  undertaking 
in  the  form  prescribed  in  section  187. 

The  amendment  of  1851  consists  in  striking  out  the  words  ^  copy  of  the  undertak- 
ing and"  at  the  part  where  the  asterisk  is  placed,  and  the  words  **  or  justice  of  the 
peace''  where  the  ohelisk  is  placed. 

By  giving  notice  of  justification,  the  defendant  waives  every  defect  in  the  notice 
of  exception,  and  irregularity  in  the  service  of  it.  1  H.  Bl.,  106-SO.  1  A.rclL 
Pr.,  108. 

Further  time  to  serve  notice  of  justification  may  he  ohtained.  1  Tidd  Pr.,  272. 
Nothing  is  said  either  in  the  former  hooks  of  practice  or  in  the  code,  with  regard  to 
excepting  to  the  hEiil,  where  after  notice  of  exception  the  defendant  serves  notice  of 
the  justification  of  new  hail.    It  seems  that  the  exception  to  the  first  named  hail  ex- 
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tends  to  tho^e  sobBtitnted.  When  intnest  excluded  a  party  from  'being  a  witaea, 
bail  were  sometimes  changed  that  they  might  be  called  as  witnesses  for  the  defen- 
dant   This  cannot  occur  now. 

§  194.  [169.]  (Amended  1849.)  Qualifications  qf  hail.— 
The  qualifications  of  bail  must  be  as  follows : 

1.  Eaoh  of  them  must  be  a  resident,  and  honseholder  or 
freeholder,  within  the  6tat«. 

2.  Thej  must  each  be  worth  the  amount  specified  in  the 
order  of  arrest,  exclusive  of  property  exempt  &om  execution ; 
but  the  judge,  or  a  Justice  qf  the  peace  on  justification,  maj 
allow  more  than  two  bail  to  justify  severally  in  amounts  less 
than  that  expressed  in  the  order,  if  the  whole  justification  be 
equivalent  to  that  of  two  sufficient  bail. 

As  by  section  193,  as  amended  in  1851,  notice  of  joptifying  bail  can  only  be  given 
**  before  a  judge  of  the  court,  or  county  jud^,"  the  words  ^  a  justice  of  the  paaoej" 
having  been  struck  out  from  section  193,  it  must  follow  that  the  word  ^  judge"  in 
this  (194th)  section,  as  also  in  sections  195  and  196,  means  **  judge  of  the  court  or 
county  judge."  This  was  certainly  its  meaning  in  the  code  of  1849,  and  there  is  no 
leason  why  its  signification  should  be  changed.  The  words  **  or  a  justice  of  the 
peace"  in  sections  194,  195,  and  19#  are  mere  surplusage. 

See  note  to  section  187. 

§  196.  [170.]  (Amended  1849.)  Justification  qf  hail.— Yot 
the  purpose  of  justification,  each  of  the  bail  shall  attend  before 
the  judge,  or  a  justice  qf  the  peace^  at  the  time  and  place 
mentioned  in  the  notice,  and  may  be  examined  on  oath,  on  the 
part  of  the  plaintiff,  touching  his  sufficiency,  in  such  manner  as 
the  judge  or  justice  qf  the  peace  in  his  discretion  may  think 
proper.  The  examination  shall  be  reduced  to  writing  and  sub- 
scribed by  the  bail,  if  required  by  the  plaintiff. 

The  bail  must  justify  in  the  county  where  the  defendant  shall  have  been  arrested, 
or  where  the  bail  reside.    Rule  84  of  the  supreme  court  rules. 

^Opposition  to  bail  is  usually  on  the  ^und,  either  of  some  defect  or  irregularity 
in  t]|e  form  or  service  of  the  notice  of  bail  or  of  justification,  or  that  the  baii;  are  not 
properly  qualified. 

Under  the  former  practice,  if  the  bail  did  not  attend  to  justify  at  the  time  ap- 
pointed, and  no  further  time  was  given,  they  were  said  to  be  out  of  court  But  for* 
ther  time  was  sometimes  given,  either  to  justify  the  same  bail,  or  to  add  and  justify 
others.  1  TidtCw  Pr.^  272.  Thus,  if  they  were  prevented  from  justifying  by  cir- 
cumstances happening  after  they  were  put  in,  as  by  their  subsequent  biwkniptcy 
{\CkiU.  tA.  11) ,  or  insolvency  (td  3, 4) ,  or  by  their  navlng  given  up  housekeeping 
{Id.  6) ,  farther  time  would,  in  general,  be  allowed  to  add  and  justify  other  bail.  1 
Tid£»  Pr.,  297  (273.)  But  where  bail  ofTered  themselves,  and  were  rejected  on  ' 
account  of  some  personal  insufficiency  existing  at  the  time  they  wwe  pot  in,  as  by 
their  being  then  attorneys  (1  CAstt.,  KB),  bankrupts  (3  Id.),  or  insolvent  debtora, 
or  by  their  not  being  then  housekeepers  {Id.^  7,  88, 144),  time  would  seldom  be  al- 
lowed to  add  and  justify  others.  1  TidiPs  Pr.^  273.  So,  if  the  bail,  ftom  any  un- 
ibreseen  accident,  could  not  attend  (2  Ckitt.  jR.,  107) ,  or  i^  after  notice  of  josafica- 
tion^  they  refne  to  attend  {1  Arch.  Pr^  113) ,  or  if  one  or  both  of  them  nuled  ta 
justify,  by  reason  of  the  decision  of  the  court  upon  any  doubtful  point  of  law  as  to 
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their  right  to  jostify  (1  CkUt.  R.y  2B1 ;  jSrdL  Pr.^  193) ,  further  time  would,  in  genend, 
be  gnnted,  either  to  justify  the  same  hail  or  to  add  and  justify  others,  on  a  proper 
affinvit  of  the  facts. 

§  196.  [171.]  (Amended  1849.)  Allowance  of  hail.— If  the 
judge  or  Justice  of  the  pea^  find  the  bail  sufficient,  he  Bhall 
annex  the  examination  to  the  undertaking,  endorse  his  allow- 
ance thereon,  and  canse  them  to  be  filed  with  the  clerk ;  and 
the  sheriff  shall  thereupon  be  exonerated  from  liability. 

The  justification  of  bail  has  been  set  aside  on  motion,  under  circumstances  of 
gross  imposition  and  fraud  on  the  part  of  the  bail,  1  Ckitt,  R.,  143,  372,  but  see 
1  Bmg.,  365.    3  DowL  P.  C,  438. 

A  reiection  of  one  of  the  bail  is  a  rejection  of  all  or  both.  5  B.  &  A.,  494,  un- 
less furtner  time  be  given  to  justify  another  bail  instead  of  the  one  rejected.  1  Arch. 
Pr.,  113. 

Formerly,  a  defendant  might  appeal  from  a  decision  rejecting  bail.  It  is  supposed 
there  is  no  appeal  now. 

§  19Y.  [172.]  Deposit  of  money  with  the  sheriff. — ^The 
defendant  may,  at  the  time  of  his  arrest,  instead  of  giving  bail, 
deposit  with  the  sheriff  the  amount  mentioned  in  the  order. 
The  sheriff  shall  thereupon  give  the  defendant  a  certificate  of 
the  deposit,  and  the  defendant  shall  be  discharged  out  of  cus- 
tody. 

§  198.  [173.]  (Amended  1849.)  Payment  of  money  into 
court  hy  the  sheriff^. — ^The  sheriff  shall,  within  four  days  after 
the  deposit,  pay  the  same  into  court ;  and  shall  take  from  the 
officer  receiving  the  same  two  certificates  of  such  payment, 
the  one  of  which  he  shall  deliver  to  the  plaintiff,  and  the  other 
to  the  defendant.  For  any  default  in  making  such  payment, 
the  same  proceedings  may  be  had  on  the  official  bond  of  the 
sheriff  to  collect  the  sum  deposited,  as  in  other  cases  of  delin- 
quency. 

§  199.  [174.]  (Amended  1649.—Syistituttnff  hail  for  <fo- 
posit. — If  money  be  deposited,  as  provided  in  the  last  two  sec- 
tions, bail  may  be  given  and  justified  upon  notice,  as  prescrib- 
ed in  section  193,  any  time  before  judgment;  and  thereupon 
the  judge  before  whom  the  justification  is  had,  shall  direct,  in 
the  order  of  allowance,  that  the  money  deposited  be  refunded 
by  the  sheriff  to  the  defendant,  and  it  shall  be  refunded  accord- 
ingly. 

§  200.  [175.]  (Amended  1849.)  Jifoney  deposited^  how 
applied  or  disposed  of. — ^Where  money  shall  have  been  so  depos- 
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ited,  if  it  remain  on  deposit  at  the  time  of  an  order  or  judgment 
for  the  payment  of  monej  to  the  plaintiff,  the  clerk  shall,  under 
the  direction  of  the  court,  apply  the  same  in  satisfaction  there- 
of, and  after  satisfying  the  judgment,  shall  refund  the  surplus, 
if  any,  to  the  defendant.  If  the  judgment  be  in  favor  of  the 
defendant,  the  clerk  shall  refund  to  him  the  whole  sum  deposit- 
ed and  remaining  unapplied. 

§  201.  [176.]  (Amended  1849.)  Sheriff,  uihm  licMe  as 
hail]  and  his  discharge  from  liability. — If,  after  being  arrest- 
ed, the  defendant  escape  or  be  rescued,  or  bail  be  not  given  or 
justified,  or  a  deposit  be  not  made  instead  thereof,  the  sheriff 
shall  himself  be  liable  as  bail.  But  he  may  discharge  himself 
from  such  liability,  by  the  giving  and  justification  of  bail,  as 
provided  in  sections  193, 194, 195,  and  196,  at  any  time  before 
process  against  the  person  of  the  defendant,  to  enforce  an  order 
or  judgment  in  the  action. 

See  note  to  section  185. 

§  202.  [177.]  Proceedings  on  judgment  against  sheriff. — If 
a  judgment  be  recovered  against  the  sheriff  upon  his  liability 
as  bail,  and  an  execution  thereon  be  returned  unsatisfied,  in 
whole  or  in  part,  the  same  proceedings  may  be  had  on  the  offi- 
cial bond  of  the  sheriff,  to  collect  the  deficiency,  as  in  other 
cases  of  delinquency. 

§  203.  [178.]  (Amended  1849.)  Bail  liable  to  sheriff.— 
The  bail  taken  upon  the  arrest,  shall,  unless  they  justify,  or 
other  bail  be  given  or  justified,  be  liable  to  the  sheriff  by  ac- 
tion for  damages  which  he  may  sustain  by  reason  of  sucli 
omission. 

If  bail  are  excepted  to  and  fail  tqjustify,  they  cease  to  be  bail  and  are  discharg- 
ed.    1  Cow.,  54,  60 ;  2  76.,  514 ;  9  Wend.,  477. 

§  204.  [179.]  Motion  to  vacate  m^der  of  arrest^  or  reduce 
hail. — A  defendant  arrested  may,  at  any  time  before  the  justi- 
fication of  bail,  apply,  on  motion,  to  vacate  the  order  of  arrest, 
or  to  reduce  the  amount  of  bail. 

This  section  is  identical  with  section  179  in  the  code  of  1848. 

The  motion  to  vacate  need  not  necessarily  be  made  to  the  judge  who  granted  the 
order.    Dunaher  v.  Meyer^  1  Code  Rep.,  87. 

If  it  be  shown  that  the  ^  removing''  is  not  with  the  intent  to  take  up  a  residence 
out  of  the  State,  the  order  of  arrest  wiU  be  vacated.  Bropky  v,  Rodgers,  7  Leg. 
Obs.,  152. 
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In  Baker  v.  SwaekhamiTf  3  Code  Rep..  248;  5  Pr.  R.,  251,  it  was  held  that  where 
an  order  of  arrest  is  granted  on  an  amaavit  showing  the  existence  of  a  sufficient 
cause  of  action,  and  that  it  is  one  of  the  causes  of  action  mentioned  in  section  179, 
the  order  will  not  be  vacated  because  the  affidavit  does  not  show  any  cause,  and  no 
canse  exists,  which  would  have  justified  the  arrest  under  the  former  system  of  prac- 
tice. Thus,  in  an  action  for  libel,  if  the  affidavit  merely  show  that  a  cause  of  action 
exists,  it  is  sufficient  to  sustain  the  order.  And  per  Morse,  J. :  ^  The  provision  in 
section  204,  when,  read  in  connection  with  section  205,  evidently  provides  for  a  case 
where  a  sufficient  cause  of  action  is  not  set  out  in  the  plaintiff's  affidavit,  or  one  not 
coming  within  the  179th  section.  This  goes  upon  the  ground  that  a  judge  may  make 
a  mistake  in  granting  the  order.  That  this  was  intended  by  the  legislature,  will  be 
more  apparent  when  we  see  that  section  205  provides  for  the  case  where  the  defend* 
ant  moves  upon  affidavits,  and  most  palpably  implies  that  defendant  ma^  move  to  va- 
cate or  reduce  without  affidavits,  that  is,  upon  the  plaintifT's  own  showing.'^ 

And  where  the  defendant  did  not  move  to  discharge  the  order  for  arrest  until 
after  bail  was  perfected,  but  there  was  no  exception  to  or  justification  of  bail, — 

The  plaintiflT  contended  that  the  defendant  was  too  late  in  his  motion.  The  cases 
to  which  he  referred,  5  Cow.,  15,  and  7  Cow.,  366,  only  show  that  a  mere  irregular- 
ity in  the  form  of  a  capiat  may  be  waived  by  putting  in  bail ;  and  the  case  in  1  John. 
das.,  393,  held,  that  in  a  suit  commenced  by  capias  issued  August  20.  but  returnable 
in  the  following  October,  the  defendant  could  not  show  at  the  trial  tnat  the  cause  of 
action  arose  on  the  24th  of  August :  that  must  have  been  on  the  ground  that  the 
placi/um  of  the  ninpriu$  record  was  of  October  term,  and  not  to  be  contradicted. 

This  section  expressly  authorizes  the  defendant  to  make  the  motion  any  time  be- 
fore the  justification  of  bail.  If  he  cannot  make  it  after  putting  in  bail,  he  must  lie 
in  jail  until  his  motion  is  decided,  or  lose  all  opportunity  of  making  it;  the  law  cannot 
be  so  uniust.  But  if^  after  being  at  large  on  bail,  he  takes  another  step  in  the  cause,, 
which,  from  its  nature,  assumes  that  it  was  proper  to  reouire  bail— as  by  causing  his 
bail  to  justify — then  it  may  well  be  considered  that  he  has  waived  any  objection  to 
being  held  to  bail.  But  the  mere  inactivity  of  allowing  the  time  to  expire  for  the 
opposite  party  to  except  to  bail  without  the  defendant's  moving  in  the  mean  lime,  !&< 
no  waiver;  the  waiver  must  be  by  some  act  of  the  party  waiving,  or  by  a  very  long 
acquiescence.    Barber  v.  Hubbard^  3  Code  Rep.,  156,  169. 

The  Superior  court  have  held  that  a  motion  to  vacate  an  order  of  arrest,  must  be 
made  before  bail  have  justified  if  excepted  to,  or  before  the  time  to  except  expireSi. 
Lewis  v.  Truesdell^  1  Code  Rep.,  N.  S.,  106 ;  and  see  Barker  v.  J>illon,  ib,  206. 

A  motion  to  vacate  an  order  of  arrest  will  not  be  granted  on  an  affidavit  denying 
the  plaintiff's  cause  of  action,  or  impeaching  the  plaintiff's  affidavit  by  showing  that 
the  plaintiff  has  sworn  differently  on  another  occasion.  JUjwtin  v.  Vanderlip^  I  Code 
Rep.,  41.    3  Pr.  R.,  265.    Mamt  v.  Millt^  ib.,  219. 

But  in  Barber  v.  Hubbard,  3  Code  Rep.,  156,  169,  it  was  held,  that  on  a  motion 
to  discharge  an  order  of  arrest,  the  defendant  ma^  in  an  action  on  contract,  introduce 
affidavits  denying  the  case  made  by  the  plaintiff's  affidavits ;  thus,  where  the  order 
of  arrest  was  made  on  an  affidavit  stating  that  when  the  defendant  purchased  the 
goods,  for  which  the  action  was  brought,  he  alleged  that  he  was  not  indebted  to  a 
firm  of  Newton,  and  yet,  that  in  fact  he  was  indebted  to  that  firm,  and  had  since 
made  an  assignment  to  it,  and  that  the  sale  made  to  the  defendant  was  for  cash, 
the  defendant  moved  to  vacate  the  order  of  arrest,  on  an  affidavit  denying  that  the 
sale  was  for  cash,  and  denying  the  making  the  representation  alleged^  and  further, 
that  he  had  dealt  for  credit  with  the  plaintiff  for  several  years.  The  plaintiff's  coun- 
sel insisted  that  no  affidavit  was  admissible,  except  by  way  of  admission  and  avoid- 
ance of  the  facts  sworn  to  by  the  plaintiff;  but  Morse,  J.,  said.  This  may  have 
been  formerly  the  rule  in  actions  of  contract,  so  far  as  related  to  the  allegation  of 
indebtedness ;  but  the  common  pleas  in  England  allowed  contradictory  affidavits  in 
actions  for  tort — Petersdorff  on  Bail,  194;  and  our  own  court  has  also  allowed  them, 
in  an  action  for  the  non-delivery  of  goods  against  the  captain  of  a  ship.  Spencer,  J. 
saying  that  the  motion  to  discharge,  bein^  a  new  application  founded  on  a  notice 
the  plaintiff  might  file  supplementsu  affidavits  (4  J.  R.,  307,  Walkinton  v.  iMughlin) 
The  ease,  however,  was  decided  on  the  sufficiency  of  the  original  affidavit. 

So  in  5  J.  R.,  362,  Hart  v.  FatUkener^  where  the  defendant  moved  that  an. 
exoneretur  be  entered  on  the  bail  piece,  the  court  said,  '^  This  is  an  original  application! 
to  the  court,  and  counter  affidavits  are  admissible  according  to  the  established  courw; 
of  practice ;"  and  the  court  heard  the  plaintiff's  affidavits. 
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In  20  J.  R.,  337,  Nortm  y.  Bamum^  in  an  action  for  a  libel,  the  court  held, 
tbat  the  plaintiff  could  not  produce  Affidavits  to  cure  defects  in  his  original  affi- 
davit. It  did  not  decide  that  the  defendant  might  not  produce  affidavita  in  such  case, 
nor  that  the  plaintiff  could  not  produce  affidavits  then,  to  tuttam  his  caae  as  origi- 
nally made. 

In  2  J.  R.,  100,  Welch  v.  HiUy  the  affidavit  of  plaintiff  was  not  positive,  and  the 
court  said,  that  ^*  as  to  receiving  counter  affidavits  in  such  cases,  the  practice  was 
settled  in  Ciaeon  v.  JUyde^  in  1801,  when  the  court  decided  that  a  judge  at  his  cham- 
bers might  in  his  discretion,  admit  or  refuse  counter  affidavits  according  to  eiicam- 
stances.  This  case  is  approved  in  6  Wend.,  524,  Jordan  y.  Jordan;  the  court  add- 
ing that  a  positive  affidavit  of  indebtedness  cannot  be  contradicted,  but  it  may  be 
confessed  and  avoided.  . 

**  Now,  a  defendant  cannot  be  arrested  merely  on  an  affidavit  of  indebtedness,  but 
something  in  the  nature  of  a  fraud  must  be  the  ground  of  arrest ;  and  the  plaintiff's 
own  affidavit  is  sufficient  to  authorize  the  order ;  a  copy  of  the  affidavit  is  to  be  deliv- 
ered to  the  defendant  when  he  is  arrested  (Code  s.  184),  undoubtedly  with  the  view 
that  he  may  not  only  be  apprised  of  the  charge,  but  may  the  better  answer  it.  Sec- 
tions 204  and  205  of  the  code,  authorize  the  fsfendant  to  apply  on  motion  to  vacate 
the  order  of  arrest,  or  to  reouce  the  amount  of  bail,  and  to  use  affidavits  on  such 
motion ;  and  if  he  does  so,  but  not  otherwise,  the  plaintiff  may  oppose  the  motion  by 
affidavits,  in  addition  to  those  on  which  the  arrest  was  made. 

*^The  code  sets  no  limt  to  the  matters  to  be  contained  in  the  affidavits  on  either 
aide.  If  it  had  been  intended  that  the  defendants  should  be  limited  to  matters  con- 
fessing the  truth  of  all  the  plaintiff's  allegations,  and  merely  avoiding  them,  that 
would  probably  have  been  expressed.  That  rule  niisht  be  very  intelligible,  so  far  as 
the  debt  is  concerned,  but  it  would  be  somewhat  difficult  to  conceive  how  an  honest 
defendant  could  admit  the  fraud  which  was  the  cause  of  his  arrest,  and  yet  show  new 
matter  in  avoidance  of  the  arrest  Fraud  is  indeed  a  matter  of  intention,  and  to  be 
judged  of  by  circumstances  to  be  stated  to  the  court ;  yet  those  are  probably  all  much 
^ore  in  the  knowledge  of  the  defendant  than  of  the  plaintiff— and  as  the  defendant 
may  state  such  as  he  considers  favorable  to  himself^  there  is  no  good  ground  why  he 
should  not  also  be  allowed  to  contradict  such  as  the  plaintiff  has  alleged. 

"  In  this,  we  but  follow  the  analogy  that  has  been  allowed  on  a  motion  to  vacate  an 
order  of  attachment  where  the  defendant  charged  with  absconding,  has  been  allowed 
to  disprove  the  charge,  though  the  code  made  no  provision  for  sudi  a  case.  Jlfor^is 
v.  Jivery^  2  Code  Rep.,  92, 121.  And  the  final  result  of  that  case  shows  how  unjust 
a  different  rule  would  have  been. 

"  We  also  follow  the  analogy  in  the  case  of  injunctions,  and  of  proceedings  under 
the  non-imprisonment  act  of  1831. 

*'  The  languace  of  the  code  as  to  the  mode  of  the  defendant's  moving  to  dissolve 
an  injunction,  and  of  the  plaintiff  ^s  opposing  that  motion,  is  almost  identical  with  that 
used  as  to  the  motion  to  discharge  from  arrest.    See  sections  205' and  226.    No  one 

Siestiona  that  in  the  case  of  an  mjunction  the  defendant  may  deny  the  whole  of  the 
legation  on  which  it  was  granted. 
*' Under  the  non- imprisonment  act,  the  right  to  the  defendant  to  controvert  the 
charges  of  fraud  is  expressly  given  to  him — 1  R.  S.,  809,  s.  7,  2d  Ed ;  and  the  causes 
of  arrest  under  the  code  are  substantially  the  same  as  under  that  act. 

"  The  freedom  of  the  citizen  is  against  allowing  his  imprisonment  without  an  oppor- 
tunity even  to  den^  or  disprove  it ;  for  if  the  plaintiff  pleases,  after  alleging  the  fraud, 
to  limit  his  complaint  to  the  matter  of  contract,  he  may  do  so,  and  then  the  defendant 

•  can  raise  no  issue  as  to  the  fraud." 

In  Falconer  v.  £7tai,  1  Code  Rep.  N.  S.,  155,  the  Superior  court  held,  that  on  a 
imotion  to  vacate  an  order  of  arrest,  founded  on  affidavits  denying  the  plaintiff's  affi- 

•  davits,  the  court  will  weigh  the  evidence  on  both  sides,  to  determine  whether  the 

•  order  shall  stand;  and  Oakley,  Ch.  J.,  said,  *^The  main  question  raised  upon  the 
:  argument,  and  which  is  the  important  question  in  the  case,  is  this,  whether  where 

the  fraud  depends  on  specific  facts,  which  are  denied  in  the  affidavits  on  which  the 
imotion  to  discharge  is  made,  the  court  have  the  power  to  look  into  the  affidavits,  and 

•  determine  the  probability  or  improbability  of  the  alleged  fraud  ;  or  whether,  like  the 

•  case  of  an  injunction,  a  denial  of  the  allegations  upon  which  it  is  obtained,  is  fiital  to 
the  arrest.  I  am  of  opinion,  that  the  court  has  the  power  of  looking  into  the  affida- 
vits, and  deciding  on  tneir  probable  truth,  and  in  this  opinion  my  brethren  all  concur. 

'.There  is  no  other  way  of  accoimting  for  that  provision  of  the  code  which  allows  the 
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plaintiff,  in  a  case  of  this  kind^to  introduce  affidavits  in  opposition  to  the  application 
to  make  the  order  of  arrest.  This  section  can  have  no  meaning  or  object,  unless  it 
permits  the  court  to  weigh  the  affidavits,  and  decide  upon  the  truth  of  the  facts.'' 

In  an  action  to  recover  the  possession  of  personal  property,  the  plaintiff  claimed 
the  inmiediate  delivery  of  the  property,  and  served  the  sheriff  with  the  affidavit, 
notice  and  undertaking,  mentioned  in  sections  207,  208,  and  209.  The  defendant 
excepted  to  the  sureties  in  the  undertaking,  and  they  omitted  to  justify.  The  sheriff 
returned  that  the  property  in  question  had  been  concealed  or  removed,  so  that  the 
same  could  not  be  taken  bv  him ;  on  this  the  plaintiff  obtained  an  order  of  arrest,  and 
the  defendant  was  arrested.  On  motion  to  vacate  the  order  of  arrest,  held,  that  the 
defendant  was  not  entitled  to  his  discharge  from  custody  or  to  have  the  action  dis- 
continued, either  because  the  plaintiff's  sureties  omitted  to  justify  or  on  showing  that 
SDch  sureties  were  insufficient  or  insolvent.  That  on  such  a  motion  the  sheri£Ps  re- 
turn is  prima  facie  evidence  that  the  property  has  been  concealed  or  removed  to  pre- 
vent its  being  taken ;  but  the  defendant  may  rebut  the  presumption  thus  raised ;  and 
on  its  appearing  that  the  defendant  neither  concealed,  removed,  nor  disposed  of  the 
property,  to  prevent  its  being  taken,  the  court  will  vacate  theoraer  of  arrest  ^ManUy 
y.  Paterton,  3  Code  Rep.,  89. 

Where  goods  have  been  taken  from  the  defendant  and  delivered  to  the  plaintiff, 
the  court  has  no  power  to  order  the  return  of  the  goods  because  the  plaintiff's  sure- 
ties are  insufficient  or  insolvent    Jb. 

It  is  not  sufficient  ground  for  vacating  an  order  of  arrest,  to  show  that  an  attach- 
ment proceeding  between  the  same  parties,  and  for  the  same  cause  of  action,  is  pend- 
ing in  another  State.    Lithauer  v.  Turner^  1  Code  Rep.  N.  S.,  210. 

If  the  action  is  one  in  which  the  plaintiff  cannot  be  arrested,  and  he  has  given 
bail,  his  proper  remedy  is  to  move  to  vacate  the  order  of  arrest,  and  not  move 
for  an  exoneretur  and  the  discharge  of  his  bail.  Hoibrook  v.  Horner^  1  Code  Rep. 
N.  S.,  406. 

The  provision  of  the  code  allowing  an  appeal  to  the  court  of  appeals  from  a  final 
order  aflecting  a  substantial  right  made  in  a  special  proceeding  or  upon  a  summary 
application  in  an  action  after  judgment,  does  not  include  an  order  granting  or  refusihe 
a  provisional  remedy,  nor  an  order  vacating  or  refusing  to  vacate  such  provisional 
remedy. 

The  provisional  remedies  specified  in  the  code  are  not  the  special  proceedings 
therein  mentioned.     Gtwn  v.  Tompkins^  1  Code  Rep.  N.  S.,  415. 

The  effect  of  this  decision  is,  that  an  order  of  arrest  or  an  order  denying  a  motion 
te  vacate  an  order  of  arrest,  or  reduce  the  amount  of  bail,  is  not  appealable  to  the 
court  of  appeals. 

§  205.  [180.]  Affidavits  on  motion. — ^If  the  motion  be  made 
upon  affidavits  on  the  part  of  the  defendant,  but  not  otherwisei 
the  plaintiff  may  oppose  the  same  by  affidavits  or  other  proofe, 
in  addition  to  those  on  which  the  order  of  arrest  was  made. 

This  section  is  identical  with  section  180,  in  the  code  of  1848. 

The  affidavits  which  a  plaintiff  may  use  on  opposing  a  defendant's  motion  to  va- 
cate an  order  of  arrest  founded  on  ^^afiKiavits  or  other  proofs,"  are  such  as  meet  and 
repel  such  affidavits  or  other  proof.  Martin  v.  Vanderlip^  1  Code  Rep.,  41.  3  Pr.  R., 
265.    Mami  v.  MUh,  ib.,  219. 

Where  a  defendant  moves  to  vacate  an  order  of  arrest  on  the  ground  of  defect  in 
the  original  affidavit,  the  sole  question  is,  whether  the  affidavit  thus  assailed  author- 
ized the  granting  the  order  of  arrest,    lb. 

The  plaintiff  cannot  introduce  supplementary  affidavits  to  supply  defects  in  the 
affidavit  on  which  the  order  of  arrest  was  granted,  lb,  and  Norton  v.  BamuiHi  20^ 
Johns.  R.,  337. 

The  principles  of  the  former  practice  as  to  affidavits  to  hold  to  bail,  showing 
cause  of  action,  and  counter  affidavits,  remain  the  same  under  the  code  as  formerly. 
The  former  practice  was  not  to  receive  counter  affidavits  where  the  indebtedness 
was  sworn  to  positively.  Jordan  v.  Jordan^  6  Wend.,  524.  Wdeh  v.  fRK,  2  J.  R., 
100.    The  rule  is  now  otherwise. 

We  take  the  practice  to  be,  that  where  the  motion  is  made  on  affidavit,  on  the 
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part  of  the  defeDdant,  the  plaintiff  vmj  nhai  the  caae  made  hy  the  defendant,  but 
cannot  supply  any  defect  in  the  affidavits  on  which  the  order  of  arrest  was  granted. 

The  defendant  might  show  any  matter  in  evidence,  as  an  insolvent's  discharge, 
privilege  from  arrest,  and  the  like.    2  East,  453.    6  Wend.,  524. 
See  note  to  last  preceding  section  of  this  code. 


Chapter  II. 
Claim  and  delivery  of  personal  property  .* 

8icno!f  206.  Delivery  of  personal  property,  when  it  may  be  claimed. 

207.  Affidavit  and  its  requisites. 

208.  Requisition  to  sheriff,  to  take  and  deliver  the  property. 

209.  Security  on  the  part  of  the  plaintiff,  and  justification. 

210.  Exception  to  sureties,  and  proceedings  thereon  or  on  failure  to  accept. 

211.  Defendant,  when  entitled  to  re-dehvery. 

212.  Justi fication  of  defendant's  sureties. 

213.  Quali  fication  and  iusti  fication  of  sureties. 

214.  Property,  how  taken  when  concealed  in  building  or  incloeare. 

215.  Property,  how  kept 

216.  Claim  of  property  by  third  person. 

217.  Notice  and  affidavit,  when  and  where  to  be  filed. 

§  206.  [181.]  (Amended  1849.)  Delivery  of  personal  prop- 
erty^ wJien  it  may  be  claimed. — ^Tlie  plaintiff,  in  an  action  to  re- 
cover the  posBession  of  personal  property,  may,  at  the  time  of 
issning  the  summons,  or  at  any  time  before  answer,  claim  the 

*  ^*  There  is  no  douht  that  this  chapter  is  intended  as  a  suhstitute  for  the  provi- 
sional relief  theretofore  obtained  in  the  action  oi  replevin."  Per  Sandford,  J.,  in 
Rob€rt$  V.  Randall,  S,  Pr  R.,  327 ;  3  Sand.  S.  C.  R.,  707 ;  and  per  Wells,  J. : 

^  The  action  to  recover  the  possession  of  personal  property  is  one  peculiar  in  its 
character  and  object.  The  code  has  given  it  in  place  of  the  former  action  of  replevin, 
and  its  design  is  to  subserve  the  same  purpose."  Chappd  v.  Skinner^  6  rr.  R., 
339. 

in  Rendn  v.  NagU,  1  Code  Rep.  N.  S.,  223,  Woodruff,  J.,  said,  *"  We  are  called 
npon  to  give  a  constniction  to  a  statute  which  in  a  very  important  particular  is  new. 
In  a  certain  contingency  it  requires  the  arrest  and  imprisonment  of  the  defendant^  it 
may  be  for  life,  without  any  provision  for  his  deliverance,  unless  he  gives  the  security 
described  in  s.  212  for  the  absolute  delivery  of  the  property  to  the  plaintiff  if  such 
return  be  adjudged." 

The  code  does  not  constitute  a  complete  system  of  practice.  In  an  action  to 
recover  possession  of  personal  property  the  former  practice  is  in  force  in  many 
respects.     Hand,  J.,  in  WUttm  v.  Whtdevy  1  Code  Rep.  N.  S.,  402.    6  Pr.  R.,  49. 

In  Wilton  v.  Whtder,  supra,  the  question  arose  whether  in  an  action  for  the 
recovery  of  the  possession  of  personal  property,  where  the  property  has  been  deli- 
vered to  the  plaintiff  and  the  defendant  has  answered,  the  plaintiff  can  discontinue 
on  payment  of  costs  merely:  and  the  conclusions  at  which  Hand,  J.,  arrived  were, 
That  as  a  general  rule  the  plaintiff  may  discontinue  his  action  as  of  course  on  pay- 
ment of  costs,  but  he  cannot  do  so  in  an  action  where  he  has  obtained  from  the  de- 
fendant the  possession  of  the  property  claimed. 

If  in  such  a  case  the  plaintiff  neglects  to  proceed  hrfart  istut  the  defendant  may. 
under  section  274,  have  judgment  for  a  dismissal  of  the  complaint,  for  his  costs,  ana 
a  return  of  the  goods  j  or,  if  the  neglect  to  proceed  is  aAer  issue,  the  defendant  may 
notice  the  cause  for  trial  under  section  258,  and  have  a  dismissal,  verdict,  or  judgment, 
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immediate  delivtry  of  such  property,  as  provided  in  this  chap- 
ter. 

^  This  provisional  remedy  cannot  be  maintained  against  a  party  who  has  not  in 
Act  or  in  law  the  possession  or  control  of  the  property  claimed/'  Kobertf  v.Randal^ 
3  Sand.  S.  C.  R.,  716;  3  Code  Rep.,  190;  5  Pr.  R.,  327.  Remin  v.  Nagle,  1  Code 
Rep.  N.  S.,  219. 

In  an  action  to  recover  possessiod  of  personal  property,  the  plaintiff  cannot  have 
the  defendant  arrested  under  section  179,  and  have  the  property  delivered  to  him 
before  juflgment  in  the  action  Chappel  v.  Skinner,  6  Ft.  K.,  338.  The  plaintiff 
has  his  election  to  proceed  under  chapter  2,  title  7,  of  the  code,  to  recover  iwssession 
of  the  property,  or  to  recover  damages  for  the  taking  or  detention ;  and  having  made 
bis  election  he  must  abide  by  it.  He  cannot  have  the  defendant  arrested,  and  have 
a  delivery  of  the  property,  too,  pending  the  liti^tion.    lb. 

The  plaintiff^s  course  is,  to  pursue  the  proceedings  pointed  out  in  chapter  2.  title 
7 ;  and  if  the  property  cannot  hie  found,  and  the  case  is  within  section  179,  suba.  3,  to 
obtain  an  order  to  have  the  defendant  arrested ;  but  in  that  case,  he  cannot  after- 
wards  obtain  possession  of  the  property  pending  the  action,    lb. 

See  note  to  subdivision  3  of  section  179  of  tbls  code. 

It  will  be  observed  that  the  claim  must  be  made  before  answer. 

§  207-  [182.]  Affiduvit  and  its  requisites. — Where  a  delivery 
is  claimed,  an  affidavit  must  be  made  by  the  plaintiff,  or  some 
one  in  his  behalf,  showing, 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it),  or  is  lawfully  entitled  to  the  posses-' 
sion  thereof,  by  virtue  of  a  special  property  therein,  the  facts 
in  respect  to  which  shall  be  set  forth  ; 

2.  That  the  property  is  wrongfully  detained  by  the  defend- 
ant; 

3.  The  alleged  cause  t)f  the  detention  thereof,  according  to 
his  best  knowledge,  information,  and  belief; 

4.  That  the  same  has  not  been  taken  fur  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute;  or  seized  under  an  execution  or  at- 

as  the  case  may  require.  Or  if  the  plaintiff  serves  notice  of  discontinuance  at  any 
stage  of  the  action,  the  defendant  may  accept  it,  and  sue  on  the  undertaking  given 
by  the  plaintiff  oh  ||)rocurine  the  delivery  of  the  property  to  him. 

The  actions  for  injuries  by  force  to  property,  and  claims  to  recover  the  possession 
of  persona]  property*,  are  under  section  167,  and  substanlially  different  causes  of 
action.  These  actions  are  what  were  formerly  known  by  the*  respective  names  of 
trtfoau  de  bonii  atportatu  and  replevin ;  and  these  actions  under  the  present  as  well 
as  the  former  practice,  are  concurrent  actions,  the  same  state  of  facts  sustaining  the 
action  in  either  form — it  is  the  judgment  demanded  which  determines  to  which  class 
it  belongs ;  and  where  the  complaint  asks  for  damages  and  not  for  the  possession  or 
return  of  ^he  property,  the  action  comes  within  the  class  which  was  formerly  deno- 
minated trespass  (sect  167,  sub.  6)  and  not  replevin  (sect  167,  sub.  3)  ;  and 
therefore  the  plaintiff  in  such  a  case  is  not  entitled  to  the  benefit  of  the  proceedings 
provided  by  this  chapter,  to  obtain  the  immediate  delivery  of  the  property.  Spalding 
V.  Spalding^  1  Code  Rep.,  64.  3  Pr.  R.,  297 :  and  see  Dow$  v.  Green.  3  Pr.  R., 
377. 

In  RoberU  v.  Randal,  3  Sand.  S.  C.  R.,  707 ;  3  Code  Rep.,  190 ;  5  Pr.  R.,  327 ; 
it  was  held,  overruling  dicta  to  the  contrary  in  Cary  v.  Hotaling  and  Olnutead  v. 
Hotaling^  1  Hill,  311,  317,  that  replevin  never  was  in  all  cases  a  concurrent  remedy 
with  tretpa$i  de  bonis  atportatit. 
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tachment  against  the  property  of  the  plaintiff;  or  if  so  seized, 
that  it  is,  by  statute,  exempt  from  sach  seizure ;  and 
5.  The  actual  value  of  the  property. 

Where  an  affidavit  stated  that  the  property  in  dispute  was  taken  in  execution  hy 
the  sheriff  of  Niagara  county,  under  an  execution  against  the  property  of  the  plain- 
tiff, and  stated  further  that,  "  the  property  was  exempt  from  seizure  on  such  execu- 
tion," hut  no  facts  were  stated  hrinsing  it  within  any  statutory  exemption,  on  mo- 
tion to  set  aside  the  proceedings,  the  court,  Sill,  J.,  said :  The  affidavit  does  not 
conform  to  the  recjuirements  of  the  statute.  Under  the  former  practice,  the  plaintiff 
or  some  one  on  his  hehalf  was  required  to  make  an  affidavit,  ^  UcUing'^  among  other 
things,  that  the  property  had  not  heen  seized  under  any^  execution  against  the  plain- 
tiff. The  code  requires,  if  the  property  has  heen  seized  under  an  execution,  an 
affidavit  ^thowing^^  "^  that  it  is  exempt  m>m  such  seizure."  The  words  **  tLati^  and 
"  lAoto"  have  a  different  legal  signification.  Stating  a  case  to  he  within  the  pur- 
view of  a  statute  is  simply  alle^ng  that  it  is ;  while  showing  it  to  be  so,  consists  of  a 
disclosure  of  the  facts  ^'hich  bnng  it  within  the  statute.  The  effect  of  the  code  is  to 
bring  affidavits  of  this  kind  within  the  rules  which  prescribe  the  mode  in  which  fiicts 
must  be  stated  in  an  affidavit  of  cause  of  action,  rather  than  those  applicable  to  affi- 
davits heretofore  used  in  replevin  suits.  Spalding  v.  bpaldmg,  3  Pr.  R.,  297-301. 
1  Code  Rep.,  64.    As  to  amending  the  affidavit,  see  section  173,  and  note. 

Gridley,  J.,  in  a  subsequent  case  said  he  differed  from  Mr.  Justice  Sill  in  think- 
ing that  by  the  substitution  of  the  word  ^  thowing^^  for  ^  ttatmg^^  the  legislature 
intended  to  change  the  law,  and  referred  to  2  Caine^  Cotes  in  Error,  143 ;  2  HUl,  380, 
and  24  Wend.,  46,  and  held,  that  where  property  has  been  seized  under  an  execu- 
tion the  affidavit  must ''  show"  that  the  property  is  by  statute  exempt  from  such 
seizure.  Roberta  v.  Willard^  1  Code  Rep.,  100.  And  the  fact  of  such  exemx^ion 
is  sufficiently  **  shown"  by  **•  an  allegation"  that  the  property  is  so  exempt ;  but  an 
allegation  of  the  party  that  ^*  he  believes"  the  property  is  so  exempt,  is  insufficient, 
unless  it  be  added  that  such  belief  is  founded  on  a  knowledge  of  the  law  or  the  ad- 
vice of  counsel  cognizant  of  all  the  facts  of  the  case.    lb. 

A  defendant  by  appearing  in  the  action  waives  any  irregularity  in  an  affidavit 
.made  pursuant  to  this  section.    lb. 

The  court  of  common  pleas  for  the  city  and  county  of  New  York  held,  that  in 
an  action  respecting  the  right  of  personal  property,  in  which  the  plaintiff  claims  to 
have  the  property  delivered  to  him,  an  affidavit  by  him  that  he  is  the  **  owner"  of 
the  property  is  sufficient,  without  setting  out  the  facts  proving  such  ownership.— 
Burnt  V.  Robbint,  1  Code  Rep.,  62.  See,  also  Vandenburg  v.  Valkenburgy  8  Barb. 
S.  C.  R.,  217. 

§  208.  [183.]  Bequidtion  to  sheriff  to  take  and  deliver  tJie 
property. — ^The  plaintiflT  may,  thereupon,  by  an  endorsement  in 
writing  upon  the  affidavit,  require  tlie  sheriff  of  the  county  whero 
the  property  claimed  may  be,  to  take  the  same  from^the  defend- 
ant, and  deliver  it  to  the  plaintiff. 

§  209.  [184.]  (Amended  1849.)  Security  on  the  part  of  the 
plaintiff y  and  jitstiJicaMon. — [Jpon  the  receipt  of  the  affidavit 
and  notice,  with  a  written  undertaking  executed  by  one  or  more 
sufficient  sureties  approved  by  the  sheriff,  to  the  effect  that  they 
are  bound  in  double  the  value  of  the  property,  as  stated  in  the 
affidavit  for  the  prosecution  of  the  action,  for  the  return  of  the 
property  to  the  defendant,  if  return  thereof  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may,  for  any  cause,  be 
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recovered  against  the  plaintiff,  the  sheriff  shall  forthwith  ta^e 
the  property  described  in  the  affidavit,  if  it  be  in  the  possession 
of  the  defendant  or  his  agent,  and  retain  it  in  his  custody.  He 
shall  also,  without  delay,  serve  on  the  defendant  a  copy  of  the 
affidavit,  notice,  and  undertaking,  by  delivering  the  same  to 
him  personally,  if  he  can  be  found,  or  to  his  agent  from  whose 
possession  the  property  is  taken  ;  or  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  suitable  age  and  discretion. 

The  sheriff  must  indorse  his  approval  on  the  undertaking.  Bums  y.  Robbmt,  1 
Code  Rep.,  62. 

The  undertaking  cannot  he  altered,  unless  with  the.oonsent  of  the  surety  first  oh- 
tained.    76. 

On  sufficient  cause  being  shown,  further  time  may  he  allowed  for  the  sureties  to 
justify.    lb. 

Where  the  undertaking  was  signed  by  one  Graham,  who  was  described  in  the  body 
thereof  as  the  surety,  and  also  by  the  plaintifij  whose  name  was  not  mentioned  in  the 
body  of  the  undertaking ;  held,  that  tne  sheriff  might  erase  the  plaintiff's  name,  and 
if  he  originally  requir^  two  sureties,  the  name  of  another  surety  may  be  added. 

If  an  undertaking  be^  not  executed  and  delivered  to  the  sheriff,  the  proceedings 
will  be  irregular.  It  is  not  in  the  power  of  the  sheriff  to  dispense  with  the  under- 
taking.    18  Wend.,  561. 

S^  note  to  section  210. 

§  210.  [186.]  JBaception  to  sureties  and  p?*oceedinffS  thereon^ 
or  on  failure  to  except, — ^The  defendant  may,  within  three  days, 
after  the  service  of  a  copy  of  the  affidavit  and  undertaking,  give 
notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of  the 
sureties.  If  he  fail  to  do  so,  he  shall  be  deemed  to  have  waived 
all  objection  to  them.  When  the  defendant  excepts,  the  sure- 
ties shall  justify  on  notice,  in  like  manner  as  upon  bail  on  ar- 
rest. And  the  sheriff  shall  be  responsible  for  the  sufficiency  of 
the  sureties,  until  the  objection  to  them  is  either  waived  as 
above  provided,  or  until  they  shall  justify  or  now  sureties  shall 
be  substituted  and  justify.  If  the  defendant  except  to  the  sure- 
ties, he  cannot  reclaim  the  property,  as  provided  in  the  next 
section. 

In  a  case  where  the  plaintiff  had  claimed  the  immediate  delivery  of  property,  and 
served  the  affidavit,  notice,  and  undertaking,  required  by  sections  207,  208,  and  209, 
the  defendant  excepted  to  the  sureties ;  and,  the)r  omittm^  to  justify,  the  defendant 
moved  to  have  the  action  discontinued ;  the  motion  was  denied.  Juiom/cy  v.  PatUT' 
son,  3  Code  Rep.,  99.    And  per  Edmonds,  J. : 

*'The  question  arises,  wnat  are  the  consequences  of  the  plaintiff's  omitting  to 
have  his  sureties  justify  when  excepted  to  ?  The  code  has  provided  for  the  omis- 
sion of  the  defendant's  sureties  to  justify,  when  he  demands  a  return  of  the  property. 
In  such  case,  by  section  211,  tiie  property  shall  be  delivered  to  the  plaintiff.  But 
the  code  is  entirely  silent  as  to  what  is  to  be  done  in  the  event  of  such  an  omission, 
except  that  it  provides  that  the  sheriff  shall  be  responsible  for  the  sufficiency  of  the 
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lareties  until  they  do  justify.    Ii  that  all  the  remedy  for  the  defendant  in  such 
or  may  he  have  a  return  of  the  property  to  him,  or  a  discontinuance  of  the  suit  ? 

^  H^  cannot  have  a  discontinuance  of  the  suit,  because  the  proceedings  of  the 
plaintiff  to  obtain  possession  of  the  property  are  not  now,  as  they  formerly  were,  a 
part  of  the  machinery  of  commencing  the  suit.  An  action  of  replevin,  as  it  may  jet 
De  called,  may  be  commenced  and  carried  on  to  judgment,  without  the  plaintiffs 
ever  demanding;  the  possession  of  the  property,  as  under  section  206  he  need  not 
demand  the  delivery  of  the  property  at  the  time  of  issuing  the  summons ;  and  under 
section  277,  the  final  judgment  may  be  for  the  value  of  the  property,  if  the  plaintiff 
please  to  waive  a  return,  so  that  the  suit  may  go  on  without  tne  plaintiff  entitling 
himself  to  the  immediate  possession  of  the  property ;  and  it  would  clearly  not  be  pro- 
per to  order  it  to  be  discontinued  because  or  his  omission  to  do  so. 

**  So,  too,  it  would  be  improper,  while  the  property  is  in  the  sheriff's  hands,  and 
before  he  delivered  it  over  to  either  of  the  parties,  to  stay  it  there,  or  order  it  deliv- 
ered over  to  the  defendant  by  reason  of  any  such  omission ;  because,  under  section 
211,  if  the  defendant  does  not  within  three  days  demand  a  return  of  the  property  to 
him,  as  therein  provided,  the  sheriff  is  bound  to  deliver  it  to  the  plaintiff,  without  any 
reference  to  the  fact  whether  his  sureties  justify  or  not.  And  after  it  has  been  thai 
delivered,  I  can  discover  no  power  in  the  court  to  order  it  re-delivered  to  the  defend- 
ant, except  on  final  judgment,  nor  any  mode  in  which  an  order  for  its  re-deli  very, 
Srior  to  judgment,  can  be  enforced ;  so  that  it  would  seem,  that  when  the  property  has 
een  delivered  to  the  plaintiff,  even  when  his  sureties  are  utterly  worthless,  the  stat- 
ute has  provided  no  remedy,  except  the  sheriff's  responsibility,  for  the  plaintiff's 
omission  to  justify  his  sureties,  though  it  has  provided,  in  case  the  defendant  omits  to 
justify  his  sureties,  for  two  remedies,  viz.,  the  sheriff's  responsibility,  and  an  order 
for  its  delivery  to  the  plaintiff. 

""  When  the  property  has  not  been  delivered  to  the  plaintiff,  though  its  immediate 
possession  has  been  claimed,  it  would  seem  that  the  court  is  equally  unable  to  afford 
a  remedy.  When  the  sheriff  has  returned  that  the  property  is  eloigned  so  that  it 
cannot  be  replevied,  the  plaintiff  may  apply  for  an  order  to  arrest  the  defendant 
and  hold  him  to  bail.  To  that  order  the  plaintiff  has  an  absolute  right  when  it  shall 
appear  to  the  judge,  that  a  sufficient  cause  of  action  exists^  and  that  the  property  has 
been  eloigned  ;  and  I  do  not  see  that  the  jud^  has  any  ri^ht  to  refuse  the  order  of 
arrest,  even  if  he  is  fully  aware  that  the  plaintiff  has  put  in  sham  security ;  and  if 
for  that  cause  he  cannot  in  the  first  instance  refuse  the  order,  the  court  could  hardly 
for  that  cause  afterwards  set  it  aside. 

^  So  that  it  appears  to  me,  that  in  every  aspect  of  the  law,  if  the  sheriff  has  taken 
sham  security,  and  on  that  the  property  has  been  delivered  to  the  plaintiff,  or  for  want 
of  that  the  defendant  has  been  arrested  and  held  to  bail,  he  is  entirely  without  rem- 
edy except  the  responsibility  of  the  sheriff." 

§  211.  [186.]  (Amended  1849.)  Defendant^  when  entitled  to 
redelivery, — At  any  time  before  the  delivery  of  the  property 
to  the  plaintiff,  the  defendant  may,  if  he  do  not  except  to  the 
sureties  of  the  plaintiff,  require  the  return  thereof,  upon  giving 
to  the  sheriff  a  written  undertaking,  executed  by  two  or  more 
sufficient  sureties,  to  the  effect  that  they  are  bound  in  double 
the  value  of  the  property,  as  stated  in  the  affidavit  of  the  plain- 
tiff, for  the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may,  for 
any  cause,  be  recovered  against  the  defendant.  If  a  return  of 
the  property  be  not  so  required  within  three  days  after  the  tak- 
ing and  service  of  notice  to  the  defendant,  it  shall  be  delivered 
to  the  plaintiff,  except  as  provided  in  section  216. 


§§  212 — 215.]  CLAIM  AND  BELIVEBT,  ETC.  223 

§  212.  [187.]  (Amended  1849.)  JvMificoition  of  defendants 
sureties. — ^The  defendant's  sureties,  upon  a  notice  to  the  plaintiff 
of  not  less  than  two  nor  more  than  six  days,  shall  justify  before 
a  judge  or  justice  of  the  peace,  in  the  same  manner  as  upon  bail 
on  arrest;  upon  such  justification,  the  sheriff  shall  deliver  the 
property  to  the  defendant.  The  sheriff  shall  be  responsible  for 
the  defendant's  sureties,  until  they  justify,  or  until  justification 
is  completed  or  expressly  waived,  and  may  retain  the  property 
until  that  time,  but  if  they  or  others  in  their  place,  fail  to  jus- 
tify at  the  time  and  place  appointed,  he  shall  deliver  the  prop- 
erty to  the  plaintiff. 

§  213.  [188.]  (Amended  1849.)  Qualifications  andjuatifioa- 
tion  of  sureties. — ^The  qualifications  of  sureties,  and  their  justi- 
fication, shall  be  as  are  prescribed  by  sections  194  and  195,  in 
respect  to  bail  upon  an  order  of  arrest. 

§  214.  [189.]  Property^  how  taken  when  concealed  in  Jmild- 
ing  or  inclosv/re. — If  the  property  or  any  part  thereof  be  con- 
cealed in  a  building  or  inclosure,  the  sheriff  shall  publicly  de- 
mand its  delivery.  If  it  be  not  delivered,  he  shall  cause  the 
building  or  inclosure  to  be  broken  open,  and  take  the  property 
into  his  possession  ;  and,  if  necessary,  he  may  call  to  his  aid 
the  power  of  his  county. 

§  215.  [190.]  Property^  how  Tcept. — When  the  sheriff  shall 
have  taken  property,  as  in  this  chapter  provided,  he  shall  keep 
it  in  a  secure  place,  and  deliver  it  to  the  party  entitled  thereto, 
upon  receiving  his  lawful  fees  for  taking,  and  his  necessary  ex- 
penses for  keeping  the  same. 

Fee9  of  Sheriff. 

Sheriflb'  feei  are  prescribed  by  2  R.  S.,  3d  ed.,  735  and  laws  of  1830,  p.  404, 
cap.  225.    The  provisions  of  the  Revised  Statutes  are  as  follows : 

For  serving  a  capias  ad  respondendum^  writ  of  replevin,  suminons,  or  any  other 
process,  by  which  a  suit  shall  be  commenced  in  a  court  of  law,  citation,  scire  facias^ 
or  declaration,  when  there  shall  have  been  no  process  previous  thereto,  50  cents. 

Travelling,  6  cents  a  mile,  for  going  only,  to  be  computed  in  all  cases  from  the 
court-house  of  the  county ;  and  if  tnere  be  two  or  more  court-houses,  to  be  computed 
from  that  which  shall  be  nearest  to  the  place  where  the  service  is  to  be  made ;  except 
in  the  county  of  Oneida,  where  the  travel  is  to  be  computed  from  the  court-house  m 
Whitestown. 

For  taking  a  bond  of  a  plaintiff  in  replevin,  or  taking  a  bond  on  the  arrest  of  a 
defendant,  or  taking  his  endorsement  of  appearance,  or  for  taking  a  bond  in  any 
other  case  where  he  is  authorized  to  take  the  same,  for  which  no  fee  is  herein  al- 
lowed, 37 1  cents. 

For  a  certified  copy  of  such  bond,  25  cents. 

For  a  note  of  every  capias  delivered  to  any  defendant  on  request,  6  cents. 
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For  a  copy  of  every  summons,  tcire  fantu.  or  declaration  served  by  him,  when 
made  by  the  sheriff,  the  same  fees  as  are  allowed  to  attorneys  in  the  court  in  which  the 
action  is  pending,  for  making  such  copy. 

For  a  copy  of  every  other  writ,  when  demanded,  or  required  by  law,  19  cents. 

Returning  a  writ,  12^  cents. 

For  serving  an  attachment  for  the  payment  of  money,  or  an  execution  for  the 
collection  of  money,  or  a  warrant  for  the  same  purpose  issued  by  the  comptroller,  or 
hy  any  county  treasurer,  for  collecting  the  sum  of  $250  or  less,  two  cents  and  five 
mills  per  dollar ;  and  for  every  dollar  collected  more  than  $250,  one  cent  and  2k 
mills. 

Advertising  goods  or  chattels,  lands  or  tenements,  for  sale  on  any  execution,  $2 ; 
and  if  the  execution  be  stayed  or  settled  after  advertising  and  before  sale,  $1. 

The  fees  allowed  by  law,  and  paid  by  such  sheriff  to  anj  printer  for  publishing  an 
adyertisement  of  the  sale  of  real  estate  for  not  more  than  six  weeks,  and  forcontmu* 
ing  such  advertisement  nooiethan  six  weeks,  or  for  publishing  the  postponement  of 
any  such  sale,  the  expense  of  such  continuance  or  postponement  shall  be  payed  by  the 
party  requiring  the  same.  The  fees  herein  allowed  for  the  service  of  an  execution, 
and  for  advertising  thereon,  shall  be  collected  bv  virtue  of  such  execution  in  the  same 
manner  as  the  sum  therein  directed  to  be  levied. 

But  when  there  shall  be  several  executions  against  the  defendant  at  the  time  of 
advertising  his  property,  in  the  hands  of  the  same  sheriff,  there  shall  be  but  one  ad- 
vertising fee  charged  on  the  whole,  and  the  sheriff  shall  elect  on  which  execution  he 
will  receive  the  same. 

For  every  certificate  on  the  sale  of  real  estate,  the  same  fees  for  drawing  and  for 
two  copies  thereof,  as  are  allowed  for  drafts  and  copies  to  attomejrs  in  the  court  from 
which  the  execution  issued,  together  with  the  clerk's  fee  for  filing  one  of  such  cer* 
tificates,  to  be  collected  as  other  fees  on  execution. 

For  drawing  and  executing  a  deed,  pursuant  to  a  sale  of  real  estate,  $1  to  be  paid 
by  the  grantee  la  such  deed. 

Serving  a  writ  of  possession  or  of  restitution,  putting  any  person  entitled  into  the 
possession  of  premises,  and  removing  the  tenant,  $1  25 ;  and  the  same  compensa- 
tion for  travelling  to  serve  the  same  as  is  herein  allowed  on  the  service  of  a  oqmis 
ad  respondendum. 

Taking  a  bond  for  the  liberties  of  the  jail,  37  j^  cents. 

For  summoning  the  jury  to  attend  any  court,  50  cents  in  each  cause  noticed  fi>r 
trial  in  such  court,  or  placed  on  the  calendar  thereof  for  trial. 

Summoning  tiwry  upon  a  writ  of  inquiry,  or  in  any  case  where  it  shall  become 
necessary  to  try  the  title  to  any  personal  property,  attending  such  jury,  and  making 
and  returning  the  inquisition,  $1  50. 

Summoning  a  foreign  or  special  jury,  pursuant  to  a  venin  for  that  purpose,  and 
returning  the  panel,  $1  12}. 

Summoning  a  jury  pursuant  to  any  precept  or  summons  of  any  officer,  in  any 
special  proceeding,  $1 ;  and  for  attending  such  jury  when  required,  50  cents. 

Bringing  up  a  prisoner  upon  a  habeoM  eorput  to  testify  or  answer  in  anj  ooort, 
$1  50 ;  and  for  travelling  each  mile  from  the  jail,  12}  cents.  For  attendmg  any 
court  with  such  prisoner,  $1  per  day  besides  actual  necessary  expenses. 

Bringing  up  a  prisoner  upon  any  habeas  corjmt  with  the  cause  of  his  arrest  and 
detention,  $1  50 :  and  for  travelling,  12}  cents  for  each  mile  from  the  jail. 

Attending  before  any  officer  with  a  prisoner  for  the  purpose  of  having  him  sur- 
rendered in  exoneration  of  his  bail,  or  attending  to  receive  a  prisoner  so  surrendered, 
who  was  not  committed  at  the  time,  and  receiving  any  such  prisoner  into  his  custody, 
in  either  case,  $1. 

Attending  a  view,  $1  87}  per  day ;  going  and  returning,  $1  25  per  day. 

For  serving  an  attachment  against  tl^  property  of  a  debtor^  under  the  pn>visi<His 
of  cap.  5.  of  part  2.,  or  against  a  ship  or  vessel,  under  the  provisions  of  the  8th  title 
of  cap.  8.  of  part  3.,  50  cents,  with  such  additional  compensation  for  his  t^xwble  and 
expenses  in  taking  possession  of  and  preserving  the  property  attached,  as  the  officer 
issuine  the  warrant  shall  certify  >o  be  reasonable ;  and  where  the  property  so  at- 
tached shall  afterwards  be  sold  by  the  sheriff,  he  shall  be  entitled  to  the  same  pound- 
age on  the  sum  collected  as  if  the  sale  had  been  made  under  an  execution. 

For  making  and  returning  an  inventory  and  appraisal,  such  compensation  to  the 
appraisers,  not  exceeding  $1  to  each  per  day  for  each  day  actually  employed,  as  the 
officer  issuing  the  attachment  shall  allow ;  and  the  same  compensation  for  drafting 
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and  copying  the  bventoiy  a*  is  allowed  for  dnfts  and  copies  to  attorneys  in  ibs 
sQpreme  court. 

For  selling  any  property  so  attached,  and  for  advertising  such  side,  the  same 
allowance  as  ror  sales  on  executions. 

For  executing  a  warrant  to  remove  any  person  from  lands  belonging  to  the  people 
of  this  State  or  to  Indians,  such  sum  as  the  comptroller  shall  audit  and  certify  to  be 
a  reasonable  compensation. 

For  any  services  which  may  be  rendered  by  a  constable,  the  same  fees  as  are 
allowed  by  law  for  such  services  to  a  constable. ' 

For  any  petson  committed  to  prison,  and  every  person  discharged  from  prison  in 
civil  cases,  25  cents  for  receiving,  and  25  cents  for  discharging,  to  be  paid  by  the 
plaintiff  in  the  process. 

For  summoning  constables  to  attend  the  supreme  court  or  any  other  court,  50 
cents  for  each  constable. 

For  attending  the  supreme  court,  $2  per  day. 

For  mileage  on  every  execution,  6  cents  per  mile,  for  going  only,  to  be  computed 
from  the  coart-house. 

The  provisions  of  the  act  of  1850,  are  as  follows : 

^  1.  In  addition  to  the  fees  now  sdlowed  to  sheriffs  on  executions  against  property 
in  civil  actions,  they  shall  be  entitled  to  demand  and  receive  on  such  executions,  the 
sum  of  50  cents  for  receiving  and  entering  the  same  in  their  books,  searching  for 
pioperty.  and  paying  the  postage  on  the  return  of  the  said  execution,  if  such  return 
be  made  by  mail,  as  hereafter  provided ;  which  sum  shall  be  a  charge  against  and 
to  be  collected  of  the  person  by  wh«m  the  said  execution  was  issued,  except  when 
he  is  a  county  clerk,  or  of  the  person  in  whose  favor  the  judgment  was  rendered,  ex- 
cept as  is  otherwise  provided  m  section  2  of  this  act. 

^  2.  The  said  sun  of  fifty  cents,  in  the  case  of  judgments  hereafter'  recovered, 
shall  be  one  of  the  disbursements  to  be  included  in  the  bill  of  costs  fixed  in  favor  of 
the  parly  entitled  thereto.  In  cases  when  judgment  has  been  already  obtained,  the 
said  sum  shall  be  collected  by  the  sheriff  from  the  defendant  in  the  execution,  in  the 
same  noanner  as  his  other  fees  are  now  collected. 

^^  3.  Sherifib,  under-sheriffs,  and  deputy-sheriflb,  may  return  all  process  in  civil 
actions  by  mail,  where  the  officer  making  such  return,  resides  in  a  different  place 
from  that  in  which  the  clerk's  office  to  wmch  the  return  is  to  be  made  is  locateo^  and 
between  which  places  there  is  a  regular  communication  by  mail  j  but  such  return 
to  be  valid  shall  be  made  as  follows :  the  said  process  Inclosed  in  an  envelope  and 
properly  directed,  shall  be  deposited  in  the  po8t->office  nearest  or  most  convenient  to 
the  said  officer,  and  the  postage  thereon  pre-paid  by  the  sheriff  so  returning  the 


§  216.  Claim  (f  property  hy  third  person, — If  the  prop- 
erty taken  be  claimed  by  any  other  person  than  the  defend- 
ant or  his  agent,  and  such  person  shall  make  affidavit  of 
his  title  thereto  and  right  to  the  possession  thereof,  stating  the 
grounds  of  such  right  and  title,  and  serve  the  same  upon  the 
elieriff,  the  sheriff  shall  not  be  bound  to  keep  the  property,  or 
deliver  it  to  the  plaintiff,  unless  the  plaintiff  on  demand  of  him 
or  his  agent  shall  indemnify  the  sheriff  against  such  claim,  by 
an  undertaking,  executed  by  two  sufficient  sureties,  accompa- 
nied by  their  affidavits,  that  they  are  each  worth  double  the 
value  of  the  property  as  specified  in  the  affidavit  of  the  plain- 
tiff and  freeholders  and  householders  of  the  county.  And  no 
claim  to  such  property  by  any  other  person  than  the  defendant 
or  his  agent,  shall  be  valid  against  the  sheriff  unless  made  as 

aforesaid,  and  notwithstanding  such  claim,  when  so  made,  he 

16 
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may  retain  the  property  a  reasonable  time  to  demand  snch 
indemnity. 

§  217.  Notice  and  affidavit^  when  and  where  to  he  filed. — 
The  sheriff  shall  file  the  notice  and  affidavit,  with  his  proceed- 
ings thereon,  with  the  clerk  of  the  conrt  in  which  the  action  is 
peDding,  within  twenty  days  after  taking  the  property  men- 
tioned therein. 


Chapter  III. 
Injimction.* 

Section  218.  Writ  of  injunction  abolished,  and  order  aabstitated. 

219.  Injunction,  in  what  cases  granted. 

220.  At  what  time  it  may  be  granted. 

221.  Notice,  when  re<^uired.    Temporary  injunction. 

222.  Security  upon  injunction.    Damages,  how  ascertained. 

223.  Order  to  show  cause  why  injunction  should  not  be  granted. 

224.  Security,  upon  injunction  to  suspend  business  of  corporation. 

225.  Motion  to  vacate  or  modify  injunction. 

226.  Affidavits,  on  motion. 

§  218.  [191.]  Wf^it  of  injunction  abolisTied^  and  order  euh- 
stituted. — ^The  writ  of  injunction  as  a  provisional  remedy  is 
abolished  ;  and  an  injunction  by  order  is  substituted  therefor. 
The  order  may  be  made  by  the  court  in  which  the  action  is 

*  This  chapter  substitutes  an  order  for  the  writ  heretofore  used,  and  defines  the 
cases  in  which  it  may  be  granted.  It  does  not  create  a  new  remedy.  On  the  con- 
trary, it  recognizes  tlie  injunction  as  an  existing  provisional  remedy.  Its  character 
as  a  mode  of  equitable  relief^  is  not  at  all  altered  or  impaired.  Lintkn  v.  Frilz^  3 
Code  Rep.,  165 ;  5  Pr.  R.,  188. 

The  code  does  not  alter  the  rule  of  equity  respecting  the  allowance  of  injunctions. 
Howard  v.  JS//ts,  4  Sand,  S.  C.  R..  374.  Tne  cases  in  which  an  injunction  mav  be 
granted  are  the  same  as  were  established  in  our  court  of  chancery.  Linden  v.  Fritz. 
3  Code  Rep.,  165.  Linden  v.  Hepburn,  3  Sand.  S.  C.  R.,  668.  The  law  in  renrd 
to  injunctions  has  not  been  materially  changed.  Coming  v.  Troy  Iron  and  Nail 
Factory f  6  Pr.  R.,  92.  This  enactment  very  materially  eiuarges  the  power  of  the 
court  in  the  use  of  preliminary  injunctions.  Curt  v.  Crawfoti,  1  Code  Rep.  N.  S., 
18.  See,  also,  Capet  v.  Parker,  t6.,  90 ;  Perkint  v.  Warrtn,  6  Pr.  R^  341 ;  Afo/- 
comb  V.  Miller,  ib.,  456. 

The  injunction  order  must  be  personally  served,  and  the  original  produced  and 
shown  to  the  party  served  at  the  time  of  the  service,  unless  the  court  make  an  order 
to  dispense  with  personal  service.    3  Paige,  85. 

And  since  the  code,  where  it  appeared  that  an  injunction  order  was  served  on  the 
defendant,  by  delivering  to  him  personally  a  copy  thereof,  but  without  showing  him 
the  original  order,  signed  by  the  judge,  Sandfora,  J.,  said,  **  Under  the  former  prac- 
tice, the  defendant  would  probably  be  adjudged  to  be  in  contempt,  for  disobeying  the 
injunction.  But  injunctions  are  now  by  oraer  and  not  by  writ,  and  all  oixlers  are 
similarly  signed,  and  all  must  be  served  in  the  same  mode.  For  the  purpose  of  found- 
ing a  proc^ing  for  a  contempt  of  court,  it  was  necessary  in  the  courts  of  law 
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brought,  or  by  a  judge  tliereof,  or  by  a  county  judge  in  the 
cases  provided  in  the  next  section ;  and  when  made  by  a  judge 
may  be  enforced  as  the  order  of  the  court. 

See  note  to  section  403,  ae  to  when  the  injoriction  order  may  be  granted  by  a 
county  judge. 

§  219.  [192.]  (Amended  1849.)  Injunctions  in  what  cases 
granted. — ^Where  it  shall  appear  by  the  complaint,  that  the 
plaintiff  is  entitled  to  the  relief  demanded,  and  such  relief,  or 
any  part  thereof,  consists  in  restraining  the  commission  or  con- 
tinuance of  some  act  the  commission  or  continuance  of  which, 
during  the  litigation,  would  pfoduce  injury  to  the  plaintiff,  or 
when  during  the  litigation  it  shall  appear  that  the  defendant  is 
doing,  or  threatens,  or  is  about  to  do,  or  procuring  or  suffering 
some  act  to  be  done  in  violation  of  the  plaintiff's  rights, 
respecting  the  subject  of  the  action,  and  tending  to  render  the 
judgment  ineffectual,  a  temporary  injunction  may  be  granted 
to  restrain  such  act.  And  where,  during  the  pendency  of  an 
action,  it  shall  appear  by  affidavit,  that  the  defendant  threatens, 
or  is  about  to  remove,  or  dispose  of  his  property,  with  intent 
to  defraud  his  creditors,  a  temporary  injunction  may  be  granted 
to  restrain  such  removal  or  disposition. 

An  injunction  will  not  be  granted  to  abate  a  public  nuisance  which  does  not  vio- 

e  the  private  rij  ' ' 
will  an  injunction 
public  statute,  bee 
the  plaintiff  in  cominon  with  others.     Smith  v.  Lockwood^  10  Leg.  Obs.,  232. 

**  Limits  to  the  Bpwer  of  injunctions  have  been  prescribed  by  the  wise  and  good 
men  who  have  presided  in  the  courts  of  equity  in  this  State,  and  in  the  mother 
country,  and  I  am  not  inclined  to  go  beyond  them.''    Per  Strong,  J.,  ib. 

Mr.  Justice  Harris,  on  deciding  Perkint  v.  Warrtn,  6  Pr.  R.,  343,  observed  with 
reference  to  the  last  clause  of  section  219,  ^Tbat  no  more  radical  change  has  been 
made  by  the  code,  than  that  contemplated  by  this  single  clause.  This  provision  was 
first  adopted  in  the  amended  code  of  1849,  and  was  no  doubt  intended  as  a  substitute 
for  proceedings  in  similar  cases,  under  the  *"  act  to  abolish  imprisonment  for  debt' "  An 
appeal  was  tucen  in  that  case  ^  and  on  the  appeal  Parker,  J.,  said,  "  I  think  it  a  mis- 
take to  suppose  that  this  provision  (last  clause  of  s.  219)  was  intended  as  a  substitute 
for  proceedings  under  the  act  to  abolish  imprisonment  for  debt.    The  provisions  of 


under  the  old  system,  to  show  the  original  with  the  signature  of  the  judge,  at  the 
time  of  delivering  the  copy.  The  code  has  made  no  change  in  the  practice  in  this 
respect  The  service  in  this  case  was  defective ;  and  although  it  may  have  been 
sufficient,  as  a  notice  of  the  injunction,  to  save  the  rights  of  the  plaintiffs,  it  does  not 
suffice  to  found  a  proceeding  for  a  contempt  of  court''  Coddmgton  v.  Webb^  4  Sand. 
S.  C.  R.,  439. 

So  long  as  an  injunction  is  in  force  it  must  be  obeyed,  notwithstanding  it  may 
have  been  improperly  or  irregularly  iuutd.  2  Edw.  Ch.  R.  188.  4  Paige,  444. 
Stmth  v.  Reno,  6  Pr.  K.,  124.  &miih  y.  Juttm^  1  Code  Rep.  N.  S.,  137.  Kr<m  y. 
J3bgaii,2  Code  Rep.,  144. 


late  the  private  rights  of  property,  but  only  contravenes  the  general  policy.  Nor 
will  an  injunction  be  granted  to  prevent  the  perpetration  of  an  act  prohibited  by  a 
public  statute,  because  it  might  diminish  the  profits  of  a  particular  trade  pursued  by 
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that  act  are  still  anrepealed,  and  in  foil  force.  (Code,  a.  471).  The  pnmtiofni  mn 
entirely  unlike,  and  with  good  reason."    6  Pr.  R.,  348. 

On  a  motion  before  Edmonds,  J.,  to  dissolve  an  injunction  iasoed  to  stay  tmn- 
marj  proceedings  by  the  defendant,  to  remove  the  plamtiff  from  certain  premisea ; 
the  court  said, 

^^The  only  question  which  ia  necessary  for  me  to  consider  in  this  case  la,  whether 
the  code  has  made  any  alteration  in  the  law  which  would  formerl]^  have  governed  it. 

"  My  confidence  in  the  correctness  of  the  opinion  expressed  in  8mUh  v.  Moffat 
has  been  unshaken  by  anything  which  has  been  urged  on  this  argument,  but  whether 
a  new  state  of  the  law  governing  the  case  has  not  arisen  under  the  code,  is  another 
question. 

V^  ^Before  the  code  it  was  a  well-established  rule,  that  an  inj|unction  would  not  iaaoe 
to  restrain  a  tresspass,  unless  it  would  work  an  irreparable  injury,  or  a  destruction  of 
the  freehold  for  the  uses  to  which  it  was  devoted,  or  to  prevent  a  moltiplicity  of  soils. 
Hart  v.  Mayor  of  Jilbany^  9  Wend.,  570.  Uvingftim  v.  lAfnngWm  6  Johns.  C.  R., 
497.     Jeronu  y.  Ro9s^  7  id,^  315. 

**  But  now,  by  section  219  of  the  code,  an  injunction  noay  issae  wheraverthe  com- 
mission of  the  act  complained  of  during  litigation*  would  **  produce  injury  to  the 
plaintiff."  In  this  respect  the  code  of  1849  diflers  materially  from  that  of  1848.  In 
the  latter  the  provision  was,  that  an  injunction  mi^ht  issue  to  restrain  the  commiasioik 
or  continuance  of  an  act  the  commission  or  contmuance  of  which  would  produce 
great  or  irreparable  injury  to  the  plaintiff.  Code  of  1848,  section  192.  Code  of  1848, 
section  219. 

^  This  enactment  very  greatly  enlarges  the  power  of  the  court  in  the  use  of  a  pre- 
liminary injunction,  and  removes  the  inquiry  which  formerly  was  always  made, 
namely,  whether  the  injury  was  irreparable  in  its  character  or  would  destroy  the 
freehold.  Now  it  is  enough  to  warrant  the  issuing  of  an  injunction,  to  show  that  any 
injury  would  be  produced  to  the  plaintiff. 

"  But  this  is  not  all  the  change  in  the  law  which  this  provision  of  the  code  has 
wrought  Its  language  is  very  unequivocal,  and  plainly  reaches  the  caae  now  be- 
fore me,  for  the  simple  reason  that  the  provision  of  the  revised  statutes  (2  R.  S., 
516,  section  47) ,  whicn  enacts  that  the  proceedings  to  remove  a  tenant  shall  not  be 
stayed  or  suspended  by  any  writ  or  order  of  any  court  or  officer,  is  plainly  inconsis- 
tent with  the  provision  of  the  code  which  authorizes  an  injunction  in  any  case 
where  the  act  complained  of  would  produce  any  injury  to  the  plaintiff;  and  by  sec- 
tion 468  of  the  coae,  all  statutory  provisions  inconsistent  with  that  act  are  repealed. 

^^  So  that  henceforth  on  an  application  for  an  injunction,  the  inquiry  is  not  to  be, 
as  formerly,  whether  the  act  complained  of  would  work  an  irreparable  injury  or  the 
destruction  of  the  freehold,  or  whether  it  proceeded  from  an  attempt  to  remove  a 
tenant  holding  over,  but  simply  whether  it  would  produce  injury  to  the  plainti£ 

**  If  the  act  is  clearly  nent  and  proper,  it  could  not  properly  be  said  to  nrodnoe 
injury  to  the  plaintiff,  but  to  be  the  removal  or  prevention  of  an  iniury  wnich  be 
was  producing  to  the  other  side.  And  hence  the  in(]uiry,  and  the  only  one,  it 
appears  to  me,  which  under  the  code  can  be  made,  is  whether  the  act  which  ia 
sought  to  be  restrained  is  lawful  or  not. 

**  This  is  a  very  extraordinary  power  to  be  conferred  on  any  eonrt,  and  it  may 
well  be  doubted  how  far  it  was  expedient  or  necessary  to  grant  it.  But  that  ia  a 
question  with  which  we  have  nothing  to  do.  That  is  reserved  for  other  and  wiser 
heads. 

I  must,  therefore,  inquire  in  this  case  whether  the  defendant's  proceeding  whiob 
are  restrained  by  the  injunction,  were  according  to  law ;  and  on  this  point,  it  appeeta 
to  me  very  clearly  that  they  were  not. 

^  Under  this  state  of  things  and  this  new  condition  of  the  law,  it  is  doubtless  pro- 
per to  restrain  an  act  unlawful  in  itself,  and  which  must  produce  an  injury  to  the 
plaintiff."  Cure  v.  Crawford,  1  Code,  Rep.  N.  S.,  18 ;  a  similar  decision  arid  on  the 
same  grounds  was  made  by  Mason,  J.,  in  the  Superior  court,  in  Capet  v.  Parker^  1 
Code  Rep.  N.  S.,  90. 

"  A  different  view  was,  however,  taken  by  Barculo,  J.,  in  Wordnoorth  y.  Ijy<»\ 
1  Code  Rep.  N.  S.,  163.  He  there  says.  The  plaintiffs  rely  solely  on  the  caae  or 
Cure  V.  Crawford,  That  case  stands  alone,  and  1  do  not  feel  at  liberty  to  follow  it. 
Is  it  the  province  of  this  court  to  interfere  by  injunction  to  restrain  and  regulate  the 
proceedings  of  magistrates  and  inferior  jurisdictions  ?  I  think  not.  If  we  can  be 
called  upon  at  all  in  such  matters,  except  for  a  writ  of  prohibition,  it  moat  be  only  in 
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very  extTaoordiimiy  casee,  where  great  injury  is  to  be  apprehended,  and  when  there 
is  no  other  adequate  remedy.  If  we  issue  an  injunction  to  stay  proceedings  before  a 
justice  of  the  peace,  upon  the  ground  that  he  is  mistaken  in  supposing  that  the  re- 
laticm  of  landlord  and  tenant  exists,  why  may  we  not  with  equal  propriety,  inspect 
the  affidavits  upon  which  warrants  and  attachments,  and  similar  process,  is  issued, 
by  these  and  other  officers,  and  arrest  their  progress,  whenever  we  find  them  pro- 
ceeding without  jurisdiction.  To  my  mind  it  is  apparent,  that  the  injury  to  the  plain- 
til^  spoken  of  in  section  219j  has  no  reference  to  an  injury  under  the  forms  of  law  or 
by  virtue  of  judicial  proceedmes. 

**"  This  section  may  and  procmbly  does  authorize  a  preliminary  injunction  in  some 
cases  of  trespass,  where  it  could  not  be  granted  by  the  former  practice.  Jeromt  v. 
J2opt,  7  Johns.  Ch.  R-,  315.  .  But  it  cannot  be  construed  to  create  new  rights  of  action, 
or  give  new  remedies." 

In  Dederick  v.  Hoytradl^  3  Code  Rep.,  86 ;  4  Pr.  R.,  350.  Harris,  J.,  held  that  an 
injunction  cannot  be  issued  in  one  action,  to  stay  the  proceedings  in  another  action  in 
the  same  court.  ^  The  only  ground  upon  which  coorts  of  equity  have  ever  inter- 
fered with  proceedings  in  other  courts,  by  allowing  an  injunction,  is  that  eauitable 
drcumstanees  have  existed,  cognizable  only  in  a  court  of  equity,  which  rendered  it 
QDconacienfious  for  the  PSirty  enjoined  to  proceed  in  a  court  which  had  no  power  to 
grant  the  relief  which  tne  justice  of  the  case  demanded.  This  ground  of  jurisdiction 
can  never  exist  when  the  proceedings  sought  to  be  arrested  are  in  the  same  court  to 
which  application  is  made  for  the  injunction.  No  instance  can  be  found,  in  which  a 
court  of  equity  has  interfered,  by  its  writ  of  injunction,  issued  in  one  suit,  to  stay 
proceedings  in  another  suit  pending  in  the  same  court,  unless  such  court,  like  the  pre- 
sent supreme  court  before  the  adoption  of  the  code,  exercised  both  common  law  and 
equity  powos,  as  distinct  and  independent  jurisdictions.  (Dyckman  v.  Kemochan, 
S  Paige,  26;  1  Huffman^ 9  Pr.,  89;  1  C/ar^e,  307.)  The  proper  practice  in  such 
cases  is,  to  apply'  to  the  court  for  an  order  staying  proceedings  in  the  action. 
Since  the  distinction  between  actions  at  law  and  suits  in  equity  has  been  abolished,  so 
that  in  an  action  to  enforce  a  strictly  legal  right,  a  defense  purely  equitable  may  be 
interposed,  I  am  not  aware  that  any  case  can  occur,  in  which  it  would  be  proper  to 
interiere  by  injunction  to  stay  proceedings.  The  commencement  or  pendency  of  one 
suit  may  furnish  a  reason  for  staying  proceedings  in  another  suit ;  but  if  so,  the 
application  should  be  made  in  the  suit  in  which  the  proceedings  are  to  be  stayed." 

To  authorize  an  injunction,  there  should  not  only  be  a  clear  violation  of  the  plain- 
tilTs  rights,  but  the  rights  themselves  should  be  certain,  and  capable  of  being  clearly 
ascertained.     Olmstead  v.  XocMiiis,  6  Barb.  S.  C.  R.,  152. 

Yet,  courts  of  equity  will  interfere  by  injunction  to  restrain  waste  or  trespass,  and 
to  prevent  injury  to  land,  even  where  the  title  is  in  dispute  and  the  right  is  doubtful, 
if  the  waste  or  trespass  will  be  attended  with  irreparable  mischief,  or  if,  from  the 
irresponsibility  of  the  defendant  or  otherwise,  the  plaintiff  cannot  obtain  relief  at 
law.  Such  interference  is  based  upon  the  eround  of  preventing  irreparable  mischief, 
and  the  destruction  of  the  substance  of  the  inheritance.  Spear  v.  Cutter^  2  Code 
Rep.,  100. 

And  an  injunction  was  sustained  where  the  plaintiff  alleged  that  he  was  owner 
of  the  premises,  that  the  defendant  was  committing  waste  by  cutting  down  timber, 
&c.,  which  would  be  an  irreparable  injury,  and  that  he  was  insolvent,  notwithstand- 
ing the  defendant  was  in  possession  as  tenant,  under  a  decision  in  sunimanr  proceed- 
ings to  recover  possession  of  land  by  a  county  judge,  which  the  plaintiff  defended, 
but  had  carried  dv  certiorari  to  the  supreme  court  for  review,  and  which  was  pending 
and  undetermined,    lb. 

A  general  creditor  of  insolvent  general  partners,  may  on  complaint  and  answer, 
where  the  debt  is  not  denied,  have  an  injunction  to  protect  the  partnership  property 
and  assets,  and  a  receiver  appointed.    Dillon  v.  Hom^  5  Pr.  R.,  35. 

But  an  injunction  cannot  be  granted  under  the  first  branch  of  this  section,  unless 
.the  complaint  contains  a  demand  for  it  as  part  of  the  relief  sought.  Nor  can  it  be 
granted  under  the  second  branch  of  this  section,  unless  the  act  to  be  prevented  shall 
^tend  to  render  the  judgment"  which  is  obtained,  ^Mneffectual."  It  utnu  that 
under  this  latter  branch  of  the  section,  the  necessity  should  arUe  during  litigation. 
Hovfu  v.  McCreOy  4  Pr.  R.^  31.     (Derided  under  the  code  of  1848). 

Thus,  where  the  plaintiffs  moved  for  an  injunction  to  restrain  the  defendant  from 
proceeding  in  an  action  of  ejectmeqt,  and  demanded  in  their  complaint  (after  setting 
oot  an  agreement  to  convey  the  premises  to  piaintifib) ,  relief  as  follows,  ^  Where- 
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fore  the  said  plaintifis  demand  judgment  that  said  J.  M'C.  ahal)  fulfil  his  said  agree- 
ment, and  give  them  a  deed  of  the  said  premises."  Held,  that  an  injunction  eould 
not  be  granted,    lb. 

A  mere  refusal  to  pay  a  debt,  whether  the  defendant  be  insolvent  or  not,  is  not 
sufficient  cause  for  issuing  an  injunction  under  this  section.    Pomeroy  ▼.  Hindmank 

5  Pr.  R.  437. 

Nor  is  it  sufficient  that  the  defendant  threatened  before  the  action  was  com- 
menced, to  make  an  assignment  for  the  benefit  of  bis  creditors.    76. 

But  where  during  the  pendency  of  an  action,  it  shall  appear  by  affidavit,  that  the 
defendant  threatens,  or  is  about  to  remove  or  dispose  of  his  property,  with  intent  to 
defraud  his  creditors,  a  temporary  injunction  may  be  issued,  under  tne  last  clause  of 
section  219  of  the  code,  to  restrain  such  removal  or  disposition.    Per  hint  y.  IForrcn, 

6  Pr.  R.,  341. 

But  such  remedy  by  injunction,  is  only  applicable  where  the  act  is  threatened, 
or  is  about  to  be  done,  and  not  when  it  bas  been  done.    lb. 

Nor  is  a  plaintiff  entitled  to  an  injunction  in  such  case,  unless  he  establishes  an 
equitable  ground  for  interference,  by  showing  that  he  is  a  creditor,  or  that  he  will  be 
injured  by  the  threatened  fraudulent  transfer,    lb. 

An  injunction  ought  not  to  be  issued  on  such  an  application,  where  the  plaintifl's 
demand  is  denied  on  oath  by  the  defendant^  and  is  unsupported  by  any  evidence,  and 
there  is  no  proof  that  the  plaintiff  has  any  mterest  in  restraining  the  defendant,      lb. 

Where  tne  legal  right  of  the  plaintiff  is  denied  by  affidavit,  as  broadly  as  it  is  as- 
serted, the  application  stands  upon  the  same  ground,  and  should  be  governed  by  the 
same  rules,  as  where  the  whole  equity  of  a  complaint  is  denied  by  the  answer.    16. 

Where  the  plaintiff,  in  his  complaint,  claims  that  one  of  the  defendants  purchased 
a  bale  of  goods  of  him  with  intent  to  cheat  and  defraud  him,  and  afterwards  sold  the 
goods  to  the  other  defendant,  the  latter  charged  with  knowledge  of  the  fraud,  and 
claims  the  amount  of  the  goods,  and  that  the  defendants  are  insolvent,  held,  that  is 
a  case  which  comes  directly  under  the  operation  of  the  first  clause  of  s.  219  of  the 
code,  for  a  temporary  injunction  to  restrain  the  sale  or  disposition  of  the  goods  b^  the 
defendants  durins  the  litigation ;  for  it  appears  by  the  complaint,  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  that  it  consists  in  restraining  the  defendants  fh>m 
a  disposition  of  the  goods,  which,  if  permitted,  would  be  an  injury  to  plaintiff.  Mal^ 
cclm  V.  MiUer,  6  Pr.  R.,  456. 

The  latter  clause  of  s.  219.  is  applicable,  where,  cfiirmf  the  pendency  of  the  ac- 
tion, it  shall  appear  by  affidavit,  that  the  defendant  threatens,  or  is  about  to  remove 
or  dispose  of  his  property,  &c. :  a  temporary  injunction  may  issue,    lb. 

The  first  clause  Joes  not  provide  for  a  case  arising  after  action  commenced,  and 
the  second  clause  does  not  provide  for  a  case  arising  before  action  commenced,     lb. 

On  motion  to  dissolve  the  injunction  upon  complaint,  answer,  reply,  and  affidavits, 
the  whole  may  be  examined,  to  ascertain  the  necessary  facts,  althoug)i  there  is  a  de- 
nial on  oath,  in  the  answer,  of  the  facts  alleged  in  the  complaint,    lb. 

Where  tne  plaintiff  appears  to  be  entitled  to  a  decree  for  a  perpetual  injunction, 
he  may  also  have  a  temporary  injunction,  pendente  lite,  provided  it  is  necessary 
to  protect  him  from  injury.     Coming  v.  Troy  Iron  and  NaU  Factor^^  6  Pr.  R.,  89. 

It  is  not  enough  for  a  plaintiff,  to  entitle  him  to  a  temporary  injunction,  to  show 
that  the  continuance  of  the  acts  complained  of,  will  do  him  an  injury  -^  he  roust,  also, 
show  that  it  is  a  case  in  which  he  will  be  entitled  to  final  relief  by  injunction.    R. 

The  obstruction  of  water  courses  are  such  grievances  as  call  for  the  equitable 
remedy  by  injunction,    lb, 

^  Where  the  defendants  constructed  a  laree  reservoir  above  their  mills,  by  dam- 
ming the  stream  and  erecting  a  dyke  for  the  purpose  of  securing  a  more  equable 
and  continuous  flow  of  the  water,  which  gave  to  them  a  control  over  the  water,  and 
which,  plaintiffs  claimed,  were  exerted  by  the  defendants  to  the  great  damage 
and  injury  of  the  plaintiffs  in  the  use  of  their  mills  and  machinery  below,  on  the  same 
stream  (notwithstanding  it  appeared  that  said  reservoir  might,  with  proper  manage- 
ment, have  been  beneficial  to  plaintiffs) ;  and  it  appearing  that  both  parties  are 
equally  entitled,  as  riparian  proprietors,  to  the  use  of  the  stream ;  held,  that  the  plain- 
tins  were  entitled  to  an  injunction,  pendente  lite^  of  an  action  for  damages  for  such 
injuries,  and  to  secure  protection  against  future  injuries  of  like  character,    lb. 

In  a  suit  for  winding  up  the  affairs  of  an  alleged  partnership,  by  one  claiming  to 
be  a  partner,  but  whose  right  as  a  partner  is  wholly  denied  by  the  defendant,  and  is 
not  clearly  established  by  the  affidavits,  the  court  will  not  grant  an  injunctioii 


§  229.]  jsjxsscnas.  231 

ctniniDg  the  defendant  from  intenneddJing  with  the  property  of  the  alleged  partner- 
ship.    Gauldmg  v.  Bow,  4  Sand.  S.  C.  R.,  716. 

McCraekan  y.  Ware^  1  Code  Rep.  N.  S.,  215,  was  a  cross  suit.  The  complaint 
prayed  for  an  injunction,  but  not  for  a  receiver.  The  complaint  in  the  original  suit, 
Ware  v.  Mc^rackan^  prayed  for  a  receiver  ;  and  in  that  suit  an  injunction  had  been 
obtained,  restraining  the  now  plaintiff,  McCraekan,  from  receiving  or  disposing;  of  the 
subject  matter  of  the  action,  partnership  property.  On  motion  for  an  injunction  and 
receiver  in  this  suit,  the  motion  was  granted,  although  no  receiver  was  asked  for  by 
the  complaint,  and  it  was  held,  that. 

Where  two  parties  have  an  eaual  right  to  the  possession  of  the  subject  matter  of 
the  action,  and  one  has  enjoined  tne  other  from  receiving  or  disposing  of  the  same, 
an  injunction  will  be  granted  as  of  course,  and  without  any  special  cause  being 
shown,  on  the  application  of  the  party  enjoined,  against  the  party  who  first  obtained 
the  injunction  enjoining  him  from  receiving  or  disposing  of  such  subject  matter. 

Where  a  lessee  covenants  for  a  particular  use  of  demised  premises,  he  may  be 
restricted  to  that  use  by  injunction.  Howard  v.  EIHm^  4  Sand.  S.  C.  R.,  369.  And 
see  Steward  v.  TFtnlcrt,  4  Sand.  Ch.  R.,  587. 

Where  it  appears  that  a  buiMing,  in  the  course  of  erection,  can  be  completed 
without  increasing  the  injuiy  to  the  plaintifij  of  which  he  complains,  and  that  it 
would  be  productive  of  senous  injury  to  continue  the  injunction,  the  same  will  be 
dissolved. ' 

If  the  building  ia  clearly  a  nuisance,  the  user  of  it  should  be  prohibited,  as  well 
as  the  erection.  But  if  the  right  of  defendant  to  erect  is  a  matter  only  of  doubt, 
it  is  not  proper  in  the  first  instance  to  stay  the  work  by  injunction.  narrUon  v. 
Newton,  1  Code  Rep.  N.  S.,  207. 

An  injunction  and  receiver  were  ordered  at  the  suit  of  a  general  creditor  of  an  in- 
solvent firm,  the  indebtedness  being  admitted.  DUkn  v.  Homy  5  Pr.  R.,  35.  And 
see  7  Paige,  583. 

Injunction  to  restrain  parties  using  the  name  of  "^  Irving  House."  Howard 
V.  Henriqtiez^  3  Sand.  S.  C'  R.,  725.     Stone  v.  Carian^  3  Code  Rep.,  67. 

Where  a  complaint  prayed  a  forfeiture  of  a  lease  for  breach  of  a  covenant,  and 
an  injunction  to  restrain  a  continuance  of  the  alleged  breach,  and  an  injunction  had 
been  granted,  the  court,  on  motion  to  vacate  the  injunction,  ordered  the  plaintiff  to 
elect  either  to  retain  his  injunction,  or  to  proceed  in  the  suit  for  a  forfeiture.  Linden 
T.  Fritz,  3  Code  Rep.  165.    Linden  v.  Hepburn,  3  Sand.  S.  C.  R.,  668. 

A  complaint,  founded  on  a  trespass  to  lands  by  cutting  wood,  &c.,  and  claiming 
a  certain  sum  for  damages,  does  not  come  within  this  section,  and  plaintiff  cannot  have 
an  injunction  restraining  the  defendant  from  cutting  the  wood,  &c,  pending  the  liti- 
gation. He  can  only  recover  a  sum  of  money  by  way  of  damages.  Towntend  y. 
Tanner,  2  Code  Rep.,  6;  3  Pr.  R.,  384. 

A  motion  for  an  injunction  may  be  made  at  general  term.  Ihake  y.  Hudton 
Rioer  R,  R,  Co.,  2  Code  Rep.,  67. 

It  is  improper  to  grant  an  injunction,  where  the  question  involved  has  already  been 
decided  at  a  special  term,  a  distinct  suit  being  an  irregular  mode  of  obtaining  a  review 
of  that  decision.    iMnngston  v.  Hudton  River  R,  R.  Co.,  3  Code  Rep.,  143. 

Where  a  party  has  a  sufficient  remedy  in  an  action  for  trespass,  and  it  does  not 
appear  that  the  injury  is  irreparable,  an  injunction  ought  not  to  be  granted.    Jb. 

Where  it  is  intended  to  apply  for  an  injunction  on  a  complaint,  verified  by  an 
agent  or  attorney  of  the  plaintiff,  and  any  necessary  alleption  is  not  within  the 
knowledge  of  the  person  verifying  the  complaint,  such  material  fact  may  be  snown  by 
the  affidavit  of  any  third  party  cogniz«jit  of  the  fact  Bank  of  Orleam  v.  Skinner^ 
9  Paige,  305. 

To  enable  a  defendant  to  obtain  an  injunction,  he  must  serve  a  complaint,  &c.,  in 
the  nature  of  a  cross  suit  Thurtby  v.  ittt^i,  1  Code  Rep.,  83.  Except  in  cases  (not 
Tery  probable)  where  the  defendant's  rieht  to  an  injunction  appears  by  the  complaint. 
Jb.  And  per  Edmonds,  F.,  **  It  seems  that  in  all  cases  the  ground  for  relief  must  ap- 
festi  by  the  complaint ;  but  whereas,  in  this  case*  it  is  the  defendant  who  seeks  the 
injunction  order,  it  is  not  likely  the  grounds  for  it  will  appear  upon  the  complaint ;  and 
even  if  it  did,  the  whole  of  this  chapter  teems  to  contemplute  the  application  as  pro- 
ceeding from  the  plaintiff,  and  its  provisions  seem  only  applicable  to  the  case  of  a 
plaintiff  being  the  applicant    Jb. 

An  appeal  from  an  order  granting  an  injunction  does  not  stay  the  operation  of  the 
injunction  pending  the  appeal;  and,  notwithstanding  the  appeal,  an  attachment  wtll 
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/on,  3  Code  Rep.,  103. 

§  220.  [198.]  At  what  time  it  may  be  gra/vUed. — ^The  injunc- 
tion may  be  granted  at  the  time  of  commeBcing  the  action,  or 
at  any  time  afterwards,  before  judgment,  npon  Its  appearing 
satisfactorily  to  the  court  or  judge,  by  the  affidavit  of  the 
plaintiff^  or  of  any  other  person,  that  sufficient  grounds  exist 
therefor.  A  copy  of  the  affidavit  must  be  served  'with  the 
injunction* 

In  Mmikm  ▼.  Cory,  3  Code  Rep.,  250 ;  5  i^.  R.,  278,  Sill,  J.,  stid,  "^  I  mm 
aware  that  it  is  assumed  in  Roottu  v.  WM^  1  Code  Rep.,  1 14  ;  Bmmn  ▼.  Faaii,  •&., 
06  ;  and  Krom  v.  Hogan^  2  i6,  144,  that  the  complaint  maf ,  when  duij  verified^ 
eonstitute  a  sadicient  ground  for  an  injunetioo.  The  well  consideivd  opinions  of  the 
learned  jud^e  who  decided  those  ctsee  are  certainly  not  to  be  diaregasded.  But  It 
does  not  appear  that  the  point  here  presented  was  raised  bv  counsel  in  either  of  the 
cases  cited,  or  particularly  examinea  by  the  jadge,  or  even  thatt  those  complaints  were 
objectionable  in  the  fMuticular  mentioned.  In  both,  injiMctiens  had  been  pi«vioiisl|r 
•btained.  The  question  presented  and  decided  in  the  first  was  that  en  answer  verified 
upon  information  and  belief  only,  could  not  be  read  upon  a  motaoD  to  dissolve  an  ia- 
junotion.  What  was  said  about  using  pleadings  as  affidavits,  was  incideBtal  to  the 
other  question,  and  not  in<tispensable  to  its  decision  In  the  o^na  case,  the  defendant 
was  in  contempt  for  violating  the  injunction,  and  it  was  decided  that  a  motion  to  di^ 
•olve  it  could  not  be  heard  until  the  contempt  was  purged.  The  motion  passed  off  on 
this  preliminary  question.  Still,  some  remarks  were  made  by  the  jodge  on  the  meril»Y 
the  scope  of  which  embraced  the  point  now  under  considctatioD,  although  they  re- 
ferred more  directly  and  particularly  to  the  mmner  of  verifying  ftcts  to  be  presented 
on  such  a  motion. 

^  My  conclusion  is,  that  the  injunction  should  not  be  allowed  on  this  complaint. 
Th  e  proper  mode  of  proceeding  is,  to  draw  the  complaint  as  in  other  cases,  siatisg 
facts  only,  and  omitting  evidence  and  legal  conclusions.  The  additional  ciicum- 
•tances  and  evidenre,  which  may  be  needed  to  obtain  an  oider  of  injunetion,  should 
be  presented  by  affidavit.*' 

In  PtUnam  v.  Putnam^  2  Cede  Rep.,  64,  on  a  motion  to  strike  out  certain  peits 
of  a  complaint  as  redundant,  the  plaintiflPs  counsel  admitted  the  redundancy,  bnt 
Justified  the  insertion  of  such  redundant  matter  on  the  ground  that  it  was  iaseiled  to 
enable  the  plaintiff  to  move  thereon  for  an  injunction.  But  the  court,  Jones,  J.,  said, 
^  That  is  no  sufficient  answer  to  this  motion.  If  it  was  deemed  neeessary  to  bring 
these  facts  and  circumstances  before  the  court,  the  proper  mode  of  doing  so  was  to 
embody  them  in  an  affidavit,  and  not  to  encumber  the  pleadings  with  matter  which, 
it  is  admitted,  is  not  necessarily  there  for  any  purpoee  of  pleading,  but  merely  to  aid 
a  collateral  proceeding,— 4he  obtaining  an  injunction  order."  And  in  MwiktHt. 
Cory,  tuprOy  Sill  J.,  said  :  **  The  ground  for  the  injunction  must  be  shown  by  affida^ 
vity  not  by  the  complaint." 

In  Minor  y.  Terry y  6  Pr.  R.,  210,  Gridley,  J.,  said,  "This  reasoning  proceeds 
on  the  principle  stated  by  Justice  Sill,  in  the  case  of  MiUikm  v.  Cory  (ntpra\  that 
the  complaint,  though  previously  sworn  to,  cannot  be  used  as  an  affidavit  for  the  pur- 
pose of  obtaining  an  injunction." 

Under  the  present  system,  since  the  forms  of  action  are  abolished,  every  action 
is  one  upon  the  case,  that  is,  founded  on  the  particular  facts  of  the  case,  set  forth  in 
the  complaint.  And  in  equity,  where  an  injunction  is  prayed  for,  the  complaint,  in 
most  cases,  should  set  out  the  facts  which  constitute  the  foundation  of  the  right,  with 
particularity  and  minuteness,    lb. 

Where  a  complaint  states  all  the  facts  necessary  to  lay  the  foundation  for  an 
injunction,  and  the  plaintiff  swears  to  them  (by  verification)  positively,  the  com- 
plaint may  be  used  as  an  affidavit  for  the  purpose  of  obtaining  an  injunction.    A. 

In  a  complaint  in  equity,  in  most  cases  where  an  injunction  is  prayed  ior^  it  is 
competent  to  set  out  the  lacts  which  constitute  the  foundation  of  the  nght,  with  par- 
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tieolarity  ancl  minvtefiesi.  In  many  cases  fbe  facta  are  so  stated  that  ao  additional 
affidavit  beyond  that  verifying  the  complaint,  will  become  necessary,  except  in  cases 
iirhere  the  plaintiff  cannot  swear  to  all  the  facts  from  positive  knowledge.  In  such  a 
case  it  was  always  necessary  to  have  the  affidavit  of  a  third  person.  It  seems  to  me, 
that  where  the  complaint  states  all  the  facts  necessary  to  lay  the  foundation  for  an 
iiramction,  and  the  plaintiff  swears  to  this  positively,  it  is  too  narrow  a  construction 
of  the  code,  not  to  regard  the  complaint  ihus  verifiea  as  an  affidavit  It  would  be  a 
useless  act  to  re-state  all  the  facts  of  the  complaint  over  again  in  the  form  of  an  affi- 
davit j  and  I  cannot  think  the  legislature  intended  it  to  be  done.  lb.  And  see 
Moomt  V.  Webb^  1  Code  Rep.,  114 ;  and  in  Smith  v.  RenOj  (6  Pr.  R.,  126),  on  a  motion 
to  vacate  an  injunction,  it  appeared  that  the  complaint,which  was  to  recover  the  pones- 
aion  of  lands,  was  not  vanned,  and  that  the  injunction  order  had  been  eranted  on  the 
complaint,  and  an  affidavit  of  the  plaintiff,  which  stated  the  object  of  the  action,  that 
the  plaintiff  was  in  possessioD  of  the  premises,  and  had  been  and  still  was  ^  cutting,  de- 
stroying, disposing,  and  removing  wood  and  timber  standing  and  srowing  rn  the  premi- 
MS,  and  teanng  down  outhouses,  fences,  &c.''  Harris,  J.,  said,  **  Wheie  the  allegations 
in  the  complaint  are  verified  by  affidavit,  it  may  be  used  for  the  purpose  of  obtaining  or 
sustaining  the  injoaction ;  but  where,  as  in  this  case,  the  complamt  ts  net  so  verified,  the 
plaintiff  must  rely  alone  upon  theiiacts  stated  in  the  affidavit  upon  which  he  obtained 
the  injunetien  to  support  it.  The  feets  which  appear  from  the  affidavit  in  this  case,  do 
DSt  furnish  aufficient  grounds  for  issuing  an  injunotion.  All  that  appears  is.  that  the  da- 
feadant  is  in  possession  of  the  firemises  described,  and  has  been  and  still  is  cutting, 
destroying,  disposing  of,  and  removing  wood  and  timber  standing  and  growing 
llieieon.  It  does  not  i^ypear  that  the  defendant  is  wrongfully  in  possession,  or  that 
the  plaintiff  has,  or  claims  to  have  any  intn^est  in  the  premises.  The  affidavit  en- 
lireiy  fails  to  show  that  the  defendant  was  committing  or  about  to  commit  any  act, 
the  commission  or  cootinuanee  of  which,  dnring  the  Utigation,  would  produce  any 
tajuiy  to  the  plaintiff." 

In  the  New  York  Common  Pleas,  Daly,  J.,  held  that  **  an  order  for  an  injjnnction 
cannot  be  noade  unless  the  material  aUegations  in  the  oonplaint  upon  which  the 
party  relies  (or  the  injunction,  are  verified  positively."  Jonea  v.  Jkterbury^  1  Code 
Bra.,  N.  S.,  87.  A  complaint  verified  in  the  manner  prescribed  by  tlus  code,  is 
sufficient  upon  which  to  move  for  an  injunction,  provided  the  allegations  whicb 
ftrnisfa  the  gramid  lor  the  injonction  are  verified  poaitiTely.  But  where  aU  the 
material  allegations  are  stated  on  information  and  belief  only,  it  is  not  sufficient.  H. 
**  Innnctioos  ave  not  issued  upon  mere  informaticm  and  belief.  Such  was  the  old 
nde.''    Pomeray  v  Hmdmarah,  5  Pr.  R.,  439. 

"■  An  injunction  could  never  be  allowed  under  the  former  practice,  nor  can  it  now, 
on  an  affidavit  founded  merely  on  intbrmation  and  belief."  i2oeins  v.  Wsbb,  I  Code 
Rep^lU;  3Pr.  R.,327. 

The  granting  or  conttnuing  of  an  injunction  must  always  rest  in  the  sound  dis- 
cretion of  the  court,  to  be  governed  by  the  nature  of  the  case.  Rabtrtt  v.  Jhtitt' 
SM,  2  Johns.  Ch.  R.,  202,  and  see  4  Sme.  if  Jf.,  515. 

See  note  to  section  226. 

§  221.  [194.]  (Amended  1849.)  Notice^  when  required. 
Temporary  injunction, — An  injanction  &hall  not  be  allowed, 
after  t}>e  defendant  shall  have  answered,  unless  upon  notice,  or 
upon  an  order  to  show  cause ;  but  in  such  case  tbe  defendant 
may  be  restrained,  until  tlie  decision  of  the  court  or  judge, 
granting  or  refusing  the  injunction. 

On  a  motion  to  show  cause  why  an  injunction  should  not  issue,  the  defendant  may 
read  in  opposition  to  the  motion  the  affidavits  of  third  persons,  although  he  has  put  in 
his  answer  denying  the  whole  merits  of  the  complaint.  The  answer  in  such  case  is 
only  used  as  an  affidavit.  ^  Florence  v.  Batea^  2  Code  Re]).,  110. 

The  court  will,  however,  permit  the  plaintiff  to  put  in  affidavits  in  reply  to  such 
new  matter.    lb.,  and  see  2  Paige,  355.    9  lb.,  504. 
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ian,  3  Code  Rep.,  103. 

§  220.  [193.]  At  what  time  it  may  be  granted. — ^The  injunc- 
tion may  be  granted  at  tlie  time  of  comm^Qcing  the  action,  or 
at  any  time  afterwards,  before  judgment,  upon  its  appearing 
satisfactorily  to  the  court  or  judge,  by  the  affidavit  of  the 
plaintiff,  or  of  any  other  person,  that  sufficient  grounds  exist 
therefor.  A  copy  of  the  affidavit  must  be  served  with  the 
injunction. 

In  MOlikim  ▼.  Cory,  3  Code  Rep.,  250 ;  5  Fr.  R.,  278,  SiU,  J.,  «txd,  *"  I  wm 
aware  that  it  is  assumed  in  Roome  ▼.  Wtbb,  1  Code  Rep.,  114 ;  Btnmn  v.  Fash,  i^^ 
0S  ;  and  Krom  v.  Hogon^  3  ib,  144,  that  the  complaint  maf ,  when  didj  verified, 
eonstitifte  a  sufficient  ground  for  an  injunctioa.  The  well  constdeivd  ofmuons  o(  the 
learned  judi^e  who  d^ded  those  ctses  are  certainly  not  to  be  diarepaded.  But  it 
does  not  appear  that  the  point  here  presented  was  raised  by  counsel  in  either  of  the 
cases  cited,  or  particulariy  examined  by  the  jodeCf  oreven  that  thoae  complaints  were 
objectionable  in  the  {larticular  mentioned.  In  both,  injiMctions  had  been  pKvioualy 
•btained.  The  question  presented  and  decided  in  the  first  was  that  en  answer  verified 
upon  information  and  belief  only,  could  not  be  read  upon  a  motaoo  to  dissolve  an  in- 
junotion.  What  was  said  about  using  pleadings  as  affidavits,  was  incideBtal  to  the 
other  question,  and  not  indispensable  to  its  decision  la  the  other  case,  the  defeodaDt 
was  in  contempt  for  violating  the  injunction,  and  it  was  decided  that  a  motion  to  ^k^F- 
•oive  it  could  not  be  heard  until  the  contempt  was  purgud.  The  motion  paaaed  offon 
this  preliminary  question.  8till  some  remarks  were  made  by  the  jodge  on  the  merite, 
the  sc<^  of  which  embraced  the  point  now  under  consideration,  although  they  re- 
ferred more  directly  and  particularly  to  the  manner  of  verifying  ftcts  to  be  presented 
on  such  a  motion. 

*^  My  conclusion  is,  that  the  injunction  should  not  be  allowed  on  this  complaint. 
T.6e  proper  mode  of  proceeding  is,  to  draw  the  complaint  as  in  other  cases,  siatiag 
iacts  only,  and  omitttnz  evidence  and  legal  conclusions.  The  additional  cifcum- 
stances  and  evidence,  which  may  be  needed  to  obtain  an  order  of  iajufletion,  should 
be  presented  by  affidavit.^' 

In  Puimam  v.  Putnam^  2  Code  Rep.,  <(4,  on  a  motion  to  strike  out  certain  parts 
of  a  complaint  as  redundant,  the  plaintiff's  counsel  admitted  the  redundancy,  but 
justified  the  insertion  of  such  redundant  matter  on  the  ground  that  it  was  iaseited  to 
enable  the  plaintiff  to  move  thereon  for  an  injunction.  But  the  court,  Jones,  J.,  said, 
^  That  is  no  sufilcient  answer  to  this  motion.  If  it  was  deemed  necessary  to  bring 
tiiese  facts  and  circumstances  before  the  court,  the  proper  mode  of  doing  so  was  to 
embody  them  in  an  affidavit,  and  not  to  encumber  the  pleadings  with  matter  which, 
it  is  amnitted,  is  not  necessarily  there  for  any  purpose  of  pleading,  but  merely  to  aid 
a  collateral  proceeding,— 4he  obtaining  an  injunction  order."  And  in  MtUi/emt. 
Cory,  tuproy  Sill  J.,  said  :  ^  The  ground  for  the  injunction  must  be  shown  by  afidO' 
viif,  not  by  the  complaint." 

InJtftnorv.  Terry^  6  Pr.  R.,  210,  Gridley,  J.,  said,  **This  reasoning  proceeds 
on  the  principle  stated  by  Justice  Sill,  in  the  case  of  MilUhm  v.  Cof^f  {nipra\  that 
the  complaint,  though  previously  sworn  to,  cannot  be  used  as  an  affidavit  for  the  pur- 
pose of  obtaining  an  injunction." 

Under  the  present  system,  since  the  forms  of  action  are  abolished,  every  action 
is  one  upon  the  case,  that  is,  founded  on  the  particular  facts  of  the  case,  set  forth  in 
the  complaint.  And  in  equity,  where  an  injunction  is  prayed  for,  the  complaint,  in 
most  cases,  should  set  out  the  facts  which  constitute  the  foundation  of  the  right,  with 
particularity  and  minuteness,    lb. 

Where  a  complaint  states  all  the  facts  necessary  to  lay  the  foundation  for  an 
injunction,  and  the  plaintiff  swears  to  them  (by  verification)  positively,  the  com* 
plaint  may  be  used  as  an  affidavit  for  the  purpose  of  obtaining  an  injunction.    R. 

In  a  complaint  in  equity,  in  most  cases  where  an  injunction  is  prayed  for,  it  is 
competent  to  set  out  the  fects  which  constitute  the  foundation  of  the  right,  with  pax- 
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I  ticolarity  and  nunirteiiess.    In  many  cases  fhe  facta  are  so  stated  that  no  addi^onal 

^  affidavit  beyond  that  verifying  the  complaint,  will  become  necessaiy,  except  in  cases 

where  the  plaintiff  cannot  swear  to  all  the  facts  from  positive  knowledge.  In  such  a 
case  it  was  always  necessary  to  have  the  affidavit  of  a  third  person.  It  seems  to  me, 
that  where  the  complaint  states  all  the  facts  necessary  to  lay  the  foundation  for  an 
imunction,  toad  the  plaintiff  swears  to  this  positively,  it  is  too  narrow  a  constructicm 
of  the  code,  not  to  regard  the  complaint  thus  verified  as  an  affidavit.  It  would  be  a 
useless  act  to  re-state  all  the  facts  of  the  complaint  over  again  in  the  form  of  an  affi- 
davit ;  and  I  cannot  think  the  legislature  intended  it  to  be  done.  76.  And  see 
Boome  v.  Webb^  1  Code  Rep.,  114 ;  and  in  Smith  v.  Reno,  (6  Pr.  R.,  126 J,  on  a  motion 
to  vaeate  an  injunction,  it  appeared  that  the  Gomplaint,which  was  to  recover  the  posses- 
sion of  Isnds,  was  not  venned,  and  that  the  injunction  order  had  been  eranted  on  the 
complaint,  and  an  affidavit  of  the  plaintiff,  which  stated  the  object  of  the  action,  that 
the  plaintiff  was  in  pceocwien  of  the  premises,  and  had  been  and  still  was  "'  cutting,  de- 
stroying, disposing,  and  removing  wood  and  timber  standing  and  growing  on  the  premi- 
ses; and  teanng  down  outhouses,  fences,  &c.''  Harris,  J.,  said,  ^^  Where  the  allegatiotts 
in  the  complaint  are  verified  by  affidavit,  it  may  be  used  for  the  purpose  of  obtaining  or 
aostatning  The  injuoction ;  but  where,  as  in  this  case,  the  compiamtis  not  so  verified,  the 
plaintiff  must  rely  alone  upon  theiaots  stated  in  the  affidavit  upon  which  he  obtained 
the  injuneticin  to  support  it.  The  fiicts  which  appear  kam  the  affidavit  in  this  case,  do 
not  fBinisb  sufficient  grounds  for  issuing  an  injunction.  Ail  that  appears  is.  that  the  de- 
fendant is  in  possession  of  the  fvemises  described,  and  has  been  and  still  is  cutting, 
destroying,  dispesiog  of,  and  removing  wood  and  timber  stuiding  and  growing 
titereon.  It  dcMee  not  ^ipear  that  the  defendant  is  wrongfully  in  possession,  or  that 
the  plaintiff  has,  or  elamis  to  have  any  interest  in  the  premises.  The  affidavit  en- 
tirely fails  to  show  that  the  defendant  was  committing  or  about  to  commit  any  act, 
the  commission  or  continuance  of  which,  during  the  Utigation,  would  produce  any 
iofnry  to  the  plaintiff." 

In  the  New  York  Common  Pleas,  Daly,  J.,  held  that  "  an  order  for  an  injunction 
canncft  be  made  nnless  the  material  al'iegations  in  ^e  •coinplaint  upon  which  the 
party  relies  far  the  injunction,  are  verified  positively."  Jonei  v.  jUierbury,  1  Code 
Sep.,  N.  S.,  87.  A  complaint  verified  in  the  manner  prescribed  by  tlie  code,  is 
sufficient  upon  which  to  move  for  an  injunction,  provided  the  allegations  whach 
fotnisii  the  ground  fer  the  injunction  are  verified  positively.  But  where  aU  the 
material  allegations  are  stated  on  information  and  belief  only,  it  is  not  sufficient.  A. 
"  Infonctions  are  not  issned  «pon  mere  information  and  belief.  Svch  was  the  old 
nde.'''    Pomtrvy  v  Hnidmanh,  5  Pr.  R.,  439. 

""  An  injunction  could  never  be  allowed  under  the  former  practice,  nor  can  it  now, 
on  an  affidavit  founded  merely  on  information  and  belief."  Mtrnme  v.  Webb,  I  Code 
Rep^ll4;  3Pr.il.,  327. 

The  granting  or  continuing  of  an  injunction  must  aiways  rest  in  the  sound  dis- 
cretion of  the  court,  to  be  governed  by  the  nature  of  the  case.  Rtberti  v.  JminT' 
urn,  2  Johns.  Ch.  R.,  802,  and  see  4  Smt,  fy  JT.,  515. 

See  note  to  section  226. 

§  221.  [194.]  (Amended  1849.)  Notice^  when  required. 
Temporary  injunction. — Asx  iDJanction  Bball  Dot  be  allowed, 
after  the  defendant  shall  have  answered^  unless  upon  noticei  or 
upon  an  order  to  show  cause ;  but  in  such  case  the  defendant 
may  be  restrained,  until  tlie  decision  of  the  court  or  judge, 
granting  or  refusing  the  injunction. 

On  a  motion  to  show  cause  why  an  injunction  should  not  issue,  the  defendant  may 
read  in  opposition  to  the  motion  the  affidavits  of  third  persons,  although  he  has  put  in 
his  answer  denying  the  whole  merits  of  the  complaint.  The  answer  in  such  case  is 
only  used  as  an  affidavit. ,  Florence  v.  Baieg^  2  Code  Rep.,  110. 

The  court  will,  however,  permit  the  plaintiff  to  put  in  affidavits  in  reply  to  such 
new  matter.    3.,  and  see  2  Paige,  355.    9  lb.,  504. 
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§  222.  [195.]  (Amended  1849.)  Security  upon  injunction. 
DaTnages,  —  Where  no  provision  is  made  by  statute  as  to 
security  upon  injunction,  the  court  or  judge  shall  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  with  or  with- 
out sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the  party 
enjoined,  such  damages,  not  exceeding  an  amount  to  be  speci- 
fied, as  he  may  sustain  by  reason  of  the  injunction  if  the  court 
shall  finally  decide  that  the  plaintiff  was  not  entitled  thereto. 
The  damages  may  be  ascertained  by  a  reference,  or  otherwise, 
as  the  court  shall  direct. 

The  undertakmg  pretcribed  by  this  section  is  sufficient  on/y  in  the  cases  where 
there  is  no  provision  by  statute  for  other  security. 

Where,  therefore,  on  a  complaint  to  set  aside  a  judgment  and  execution  on  the 
ground  of  fraud,  the  complaint  preyed  an  injunction,  and  an  injunction  was  granted 
€x parte,  by  a  justice  at  chamMre,  on  the  execution  merely  of  an  undertaking  as 
prescribed  by  tnis  section,  without  the  bond  or  deposit  required  by  the  revised  statutes 
in  such  a  case — the  injunction  order  was  ordered  to  set  aside,  unless  the  soeuiity 
required  by  the  revised  statutes  was  given  in  ten  days. 

^*  The  revised  statutes  (2  R.  S.,  189, 190,  and  141  to  149)  require,  that  before  the 
issuing  of  an  injunction  to  stay  proceedings  in  a  personal  action,  after  judgment,  a 
deposit  shall  be  made  of  the  amount  of  the  judgment,  and  a  bond  with  sureties  exe- 
cuted for  the  payment  of  the  damages  and  costs  to  the  adverse  party. 

"  Power  was  conferred  on  the  '^^  chancellor,"  to  dispense  with  the  deposit,  and  re- 
ceive a  sufficient  bond  for  the  amount  of  the  judgment ;  and  when  the  ground  of  the 
injunction  is  that  the  judgment  was  obtained  by  actual  fraud,  ^^  the  chancellor  "  had 
power  to  dispense  with  Both  deposit  and  bond. 

"  It  is  contended,  on  the  part  of  Cook,  that  these  provisions  are  repealed  by  the 
code,  and  a  new  system  substituted.    We  think  not. 

^  The  code  refers  repeatedly  to  existing  statutory  provisions,  as  to  giving  security 
on  various  proceedines.  There  is  no  inconsistency  between  the  requirements  of  the 
revised  statutes  to  which  we  have  referred,  and  the  undertaking  to  be  given  under 
the  code  in  all  cases  of  injunction. 

^  Both  systems  may  work  harmoniously  together,  and  there  is  no  reason  for  hold- 
ing that  the  simple  undertaking  prescribed  in  the  code  is  a  substitute  for  the  well  ma- 
tured and  important  provisions  of  the  former  law  on  the  subject 

^*  As  to  the  actual  fraud  alleged.  It  is  true,  that  if  the  justice  at  chambers  oould 
not  dispense  with  the  security  and  deposit  on  this  ground,  the  court  could  do  so,  whax 
moved  to  dissolve  or  set  aside  the  injunction.  We  have,  therefore,  looked  into  that 
matter.  The  statute  does  not  mean  the  kind  of  fraud  set  up  in  this  complaint  which 
is  merely  a  breach  of  promise.  It  is  complained  that  Dickerson  has  not  performed 
what  he  agreed  to  do  if  Cook  would  confess  the  judgment.  The  fraud  meant  is  such 
as  substituting  one  paper  for  another,  a  false  representation  of  &cts,  and  the  like. 
The  statement  made  may  be  a  good  ^■'ound  for  the  court  to  interfere  to  relieve  Cook; 
but  he  must  give  the  security  accordmg  to  the  statute,  and  have  relief  on  establish- 
ing a  proper  case  for  it."  Cook  v.  Dickerton,  2  Sand.  S.  C.  R.,  691.  3  Code  Rea, 
207. 

The  practice  in  the  superior  court  with  reference  to  security  on  granting  an  in- 
junction under  section  223  of  this  code,  was  declared  in  a  note,  1  Sand.  S.  C.  R.,  700 ; 
1  Code  Rep.,  93,  to  be : 

**  1.  That  on  an  order  to  show  cause  why  an  injunction  should  not  be  granted, 
with  a  restraint  in  the  mean  time,  the  jud^e  will  in  general  require  security  to  the 
defendant  for  damajges,  as  in  the  code,  section  195  [now  1221. 

^  2.  The  plaintiffs  own  undertaking  will  not  be  received,  unless  he  will  justify 
as  being  a  freeholder  or  householder,  and  worth  double  the  sum  specified,  over  and 
above  all  his  debts  and  liabilities. 

"  3.  When  a  surety  is  required,  his  justification  must  be  to  the  same  effect. 
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'^4.  When  a  plaintiff  residinn:  oat  of  the  State  applies  for  an  injunction,  he  must 
furnish  an  undertaking  executed  by  a  retuient  surety/' 

It  seenis,  however,  that  the  practice  of  the  superior  court  has  since  chanj^ed,  for 
in  the  case  of  Fo$ter  and  othen  v.  Brooke  and  othtn  (not  reported) ,  the  plaintiffi 
obtained  an  order  of  a  judge  of  the  superior  court,  reauiring  all  the  defendants  to 
show  catise  why  an  injunction  should  not  be  granted,  ana  in  the  mean  time  restrain- 
ing the  defendants.  On  applying  for  the  order,  the  plaintiff's  counsel  tendered  secu- 
rity ;  but  it  was  said  by  the  jud^  who  granted  the  order,  that  no  security  was  neces- 
sary in  snch  a  case ;  and  on  inquiry  of  the  chief  justice,  and  some  of  the  other 
justices  of  the  superior  court,  they  stated  that  in  that  court,  no  security  was  neces- 
sary on  the  obtaining  an  order  under  section  223.  Subseauently  the  practice  as  to 
security  in  such  cases  in  the  superior  court,  was  referrea  to  before  Edwards,  J.,  in 
the  supreme  court;  but  he  said  the  practice  was  otherwise  in  the  supreme  court,  and 
tba^  that  court  would  never  enjoin  a  party,  unless  the  party  procuring  the  injunction 
order  gave  security  to  pay  the  damages  occasioned  thereby. 

The  practice  of  the  superior  court  in  this  respect,  seems  most  unjust  to  de- 
fendants. It  leaves  them  entirely  remediless  for  the  damage  they  may  sustain,  by 
being  restrained  in  the  mean  Htne.  except  where  an  action  tor  maliciotis  prosecution 
can  be  maintained.  We  hope  to  see  the  superior  court  return  to  their  rule  requiring 
security. 

The  undertaking  eiven  on  the  issuing  of  an  injunction  order,  should  be  approved 
by  the  judge  and  filed  with  the  clerk,  (s.  423)  • 

In  an  unreported  case  in  the  supreme  court,  the  defendant  appeared  to  show 
cause  against  the  continuance  of  an  injunction,  and  on  an  affidavit  that  no  under- 
taking had  been  filed,  asked  to  have  the  injunction  dissolved.  It  appeared  that  an 
undertaking  had  been  duly  executed  and  approved,  and  that  its  not  being  filed  was 
unintentional,  and  arose  through  a  mistake.  Kdwards,  J.,  before  whom  the  motion 
was  heard,  observed  upon  the  frequency  and  impropriety  of  snch  mistakes,  and 
said  he  would  hear  the  merits,  but  if  he  found  he  had  power  to  dissolve  the  injunc- 
tion for  the  reason  that  the  undertaking  was  not  filed,  he  would  do  so.  On  a  subsequent 
day  his  honor  modified  the  injunction  order,  but  did  not  further'remark  on  the  omis- 
sion to  file  the  undertaking.  It  is  to  be  regretted  that  his  honor  did  not  give  his  opinion 
on  the  effect  of  an  omission  to  file  the  undertaking. 

Injunction  bonds  taken  under  the  provisions  of  the  revised  statutes  to  stay  pro- 
ceedings at  law,  were  required  to  be  filed  before  the  injunction  issued,  and  could  not 
afterwards  be  removed,  without  leave  of  the  court.  2  R.  S.,  2d  ed.,  117,  s.  155.  1 
Barb.  Ch.  R.,  625. 

If  the  plaintiff  omits  to  file  the  undertaking,  we  would  recommend  the  defendant 
to  move  in  the  alternative,  for  the  plaintiff  to  show  cause  why  the  injunction  should 
not  be  dissolved,  or  the  undertaking  be  filed.  On  such  a  motion,  an  order  to  file  the 
undertaking  would  without  doubt  be  made,  and  with  costs  of  the  motion. 

In  a  case  in  the  United  States  supreme  court  it  was  held ;  that  the  proper  con- 
dition of  an  injunction  bond  is,  ^  to  answer  all  damages  which  the  defendant  may 
sustain  in  consequence  of  the  injunction  being  granted."  Bein  v.  Heath,  12  How. 
U.  S.  Rep.,  168.  Where  a  bond  was  conditioned  to  "  pay  to  the  defendant  in  the 
case  of  seizure  and  sale,  all  such  damages  as  he  may  recover  aeainst  us,  in  case  it  should 
de  decided  that  the  said  injunction  was  wrongfully  obtained/'  it  was  held  to  be  irre- 
gular,   lb. 

The  rules  of  the  late  court  of  chancery,  and  of  the  supreme  court,  required  a 
clause  to  be  inserted  in  the  condition  of  an  injunction  bond,  consenting  tnat  the  d^ 
fendant's  damages  should  be  summarily  ascertained  upon  a  reference ;  and  without 
such  a  clause  in  the  injunction  bond,  the  court  has  no  jurisdiction  to  direct  a  refer- 
ence for  that  purpose.     Oareie  v.  Sheldon,  3  Barb.  S.  C.  R.,  232. 

Section  222  of  the  code,  has  been  enacted  in  place  of  the  31st  rule  of  the  late 
court  of  chancery,  and  no  provision  for  a  reference  need  be  contained  in  the  under^ 
taking.  And  the  court  may  direct  a  reference,  though  there  be  no  such  consent  in 
the  undertaking.    Per  Parker,  J.,  in  Higgim  v.  Mm,  6  Pr.  R.,  30. 

It  seems  that  an  order  for  leave  to  proceed  on  the  undertaking  must  be  obtained 
before  commencing  any  proceedings  thereon,  or  the  proceedings  will  be  irregular.  A. 

The  remedy  for  sucn  irregularity  is  by  motion  to  set  aside  the  proceedings. 
Harrie  v.  Hardy,  3  Hill,  393. 

Where  defendants,  after  obtaining  a  reference  to  ascertain  the  damage  \\iej  had 
sustained  by  reason  of  an  injunction  which  had  been  diuolved,  and  after  obtaining 
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the  rapoit  of  tlie  referee,  but  before  the  referee'e  report  had  heeo  oooAnned,  moved 
for  leeve  to  prosecute  the  undertaking  whioh  had  been  given  oa  the  suing  out  of  the 
injunction,  it  waa  bdd,  that, 

In  all  caaes  where  a  report  ii  required  for  the  purpoae  of  enabling  the  comt 
to  make  some  diacretionary  order  or  decree  therein,  it  requires  confirmation. 

A  report  of  a  referee  made  upon  the  question  of  damages  consequent  upon 
the  dissolving  of  an  injunction,  must  be  confirmed  (on  motion  at  special  tcnn)  before 
the  court  can  entertain  an  application  to  prosecute  the  undertaking  given  upon  the 
issuini:  of  the  iniunction.    ChiffiM  v.  SlaU^  5  Pr.  R.,  205.    3  Code  Rep.,  215. 

Might  it  not  be  asked  on  one  motion  that  the  report  be  confirmed,  and  that  the 
defendant  have  leave  to  prosecute  the  undertaking? 

When  an  injunction  is  dissolved  upon  the  matter  of  the  bill  onl)r,  it  is  to  be  regard- 
ed as  a  final  decision,  that  the  pUmtiff  was  not  entitled  To  the  iniunction,  and  the 
defendant  is  entitled  to  a  reference  to  ascertain  his  damages.  Dtmim  v.  Lawrtnoe^ 
1  Barb.  S.  C.  R.,  447.  But  when  the  injunction  is  not  dissolved  until  after  answer, 
he  cannot  move  until  after  the  final  deeisimi  of  the  action.    1ft. 

As  to  the  items  of  damage  aiUowed  on  such  a  reference.  See,  4  Edw.  Ch.  R., 
t292.  StUlwrn  V.  Judakj  4  Paige,  444.  Cayuga  Bndg%  Co.  v.  Mogtt,  2  tfr., 
116. 

§  223,  [196.]  (Amended  1849,)  Ordsr  to  show  oause  why 
injunction  should  not  be  granted, — ^If  tbe  court  or  judge  d^eim 
it  proper  that  the  defendant,  or  any  of  several  defendaotB, 
dionld  be  heard  before  granting  the  injunction,  an  order  may 
be  made  requiring  ca^se  to  be  shown,  at  a  specified  time  and 
plaoe,  why  the  injunction  should  not  be  granted ;  and  the 
defendant  may  in  the  mean  time  be  restrained. 

An  application  for  an  order  under  this  section  is  a  motion.  So  held  by  Ekknondfe, 
J.,  in  Baldwim  v.  City  cf  Brooklyn  {iMt  reported) .  And  cannot  be  made  in  the 
flnrt  district  in  an  action  triable  elsewhere,  lb.  See  tiote  to  section  401  of  this 
■code. 

On  a  motion  to  show  cause  why  en  inranction  should  not  issue,  the  defendant 
may  read  in  opposition  to  the  motion  the  a&davits  of  third  persons,  although  he  has 
put  in  his  answer  denying  the  whole  merits  <ji  the  complaint.  The  answer  in  such 
<ease  is  only  used  as  an  affidavit.    Ftormce  v.  BtUe$,  U  Code  Rep.,  110. 

The  court  wtH,  however,  permit  the  plaintiff  to  put  in  aifi<Uvits  in  reply  to  sobh 
new  matter,    lb. 

In  this  case  a  tettaporarv  injunction  order  had  been  granted  ex  parte^  and  notice 
given  to  the  defendant  to  show  cause  why  the  temporary  injunction  should  not  be 
made  peroMinent,  the  defendant  on  the  return  of  the  order,  showed  cause  by  bis  an- 
swer to  the  complaint,  didy  verified,  and  also  by  the  affidavits  of  sevemi  penons,  in 
enpport  of  the  answer.  The  plaintiff's  counsel  objected  to  any  affidavits  being  read 
in  support  of  the  answer.  But  the  objection  was  overruled  in  the  authority  of  Sm- 
ntea  FaUi.  Village  of,  v.  Matthetot,  10  Paige.  504. 

The  plaintiff's  counsel  next  insisted  that  he  was  entitled  to  the  injunction,  be- 
cause the  fturts  on  which  the  equity  of  the  bill  rests  were  not  denied  by  the  answet, 
■ad  contended  that  on  this  motion  the  court  could  not  regard  matter  in  avoidance, 
«et  up  in  answer  and  supj^orted  by  the  affidavits,  however  conclusive  such  matter 
might  be  a^nst  the  plaintiff's  right,  but  the  defendant  must  continue  under  tbe  iis 
Junction  until  the  hearing;  and  he  cited,  3  Bland.  Cb.,  422  to  445.  Lindmy  v.  Eth^ 
rtdgc.  1  Dev.  and  Battles,  38. 

Mason,  J.,  after  examining  the  subject  at  len^b^  said,  **  I  think  I  am  justified  in 
saying  that  the  rule  contended  fur  by  the  plaintiff  is  without  precedent  in  England, 
attd  1m  has  failed  to  show  any  precedent  in  this  State.  I  shall,  therefore,  for  the  pur- 
poees  of  this  motion,  take  into  consideration  the  nnatter  set  up  by  way  of  evidence 
in  the  complaint,  in  the  answer,  and  the  accompanying  affidavits.  It  will  be  per- 
ceived I  have,  in  the  examination  of  this  question,  considered  the  rule  to  be  the 
eame,  whether  the  appUoation  is  on  the  plot  of  the  plaintiff  for  an  injunction,  or  on 
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btfaalf  of  the  defisxidant  for  the  diasoilQtian  of  one  alimdy  granted.    The  same  piin* 
ciples  eoveni  either  mode  of  presenting  the  queition. 

**The  plaintiff's  counsel  next  contended^  that  he  ought  to  be  allowed  to  pat  in 
affidavits  m  reply  to  the  defendant's  answer  and  the  aflidavits  accompanying  it. 
Upon  this  point  also  we  are  without  the  guide  of  previous  decisions  ii\,our  own  State,, 
and  very  little  is  found  in  the  English  bc^ks  on  the  subject. 

^  It  is  stated  in  Barb.  Ch.  Pr.,  vol.  2,,  p.  642,  that  no  affidavits  can  be  received  for 
the  purpose  of  contradicting  the  answer;  and  Drewry  on  Injunctions,  p.  424,  is  cited 
as  supporting  the  position.  On  reference  to  that  author,  however,  it  wul  be  seen  that, 
in  the  passages  referred  to,  he  is  treating  of  what  is  called  in  England  the  '*  common 
injunction;"  that  is^  the  injunction  to  stay  proceedings  at  law.  But  when  he  comee 
to  treat  of  special  injunctions,  which  can  only  be  obtained  upon  application  to  th» 
court,  he  states  that  a  distinction  was  adopted  at  a  very  early  period,  with  regard  to 
injunctions  to  restrain  wrongful  acts  of  a  special  nature,  as  distinguished  from  the 
common  injunction  for  staying  proceedings  at  law ;  and  he  ^oeson  to  mention  various 
cases  in  which  affidavits  are  allowed  to  be  read  in  opposition  to  the  answer,  on  a 
motion  to  dissolve,  such  as  cases  of  waste,  and  other  cases  of  irreparable  mischiefl 
(Drewry,  p.  428,  &c.)  Thus  in  Gibbi  v.  Cole,  3  P.  Wms.,  355,  which  was  a  bill  to 
restrain  the  pirating  of  a  patent,  affidavits  were  allowed  to  be  read  in  order  to  sup- 
port the  injunction,  on  a  motion  to  dissolve  upon  the  coming  in  of  the  answer,  on 
account  of  the  great  prejudice  that  might  accrue  to  the  party,  were  the  injunction 
dissolved.  The  same  course  was  allowed  in  Barrett  v.  Blagravt,  6  Yes.,  104,  whicli 
was  a  case  not  unlike  the  present,  and  also  in  Stratkmore  v.  Boweu,  Dick.  674. 

**  This  precise  question  came  up  in  Merwin  v.  Smi^  Green's  Cn.  R.,  186.  A  mo- 
tion  was  made  to  dissolve  an  injunction  on  the  coming  in  of  the  answer,  which  set  up 
new  matter  in  avoidance  of  the  equity  of  the  bill ;'  the  complainant's  counsel  offered 
to  read  in  contnuliction  of  such  new  matter  affidavits  which  had  been  served  six  days 
before  the  hearing,  on  the  opposite  party.  The  point  was  fully  argued  and  numerous 
cases  quoted,  and  the  court  held,  that  the  affidavits  might  be  read  if  the  defendant 
meant  to  insist  on  the  new  matter. 

^  And  such  a  course  appears  to  be  necessary,  if  the  new  matter  is  to  have  any 
bearine  on  the  question. 

**"  The  reason  why  matter  in  avoidance  is  not  regarded  in  the  cases  to  which  we* 
have  referred,  we  presume  is  because  the  decision  might  be  on  an  ex  pewte  affidavit 
of  the  defendant;  and  there  is  some  plausibility  in  it,  if  the  plaintiff  has  no  opportu- 
nity of  answering  the  new  matter.  But  if  be  is  permitted  to  replj^  to  the  new  mat- 
ter of  the  defendant,  he  is  then  with  regard  to  it  in  the  same  situation  as  the  defend- 
ant is  with  regard  to  the  allegations  of  the  bill.  Both  parties  will  have  had  an 
opportunity  not  only  of  stating  their  own  case,  but  of  answering  the  statements 
of  their  adversary ;  and  the  court  is  the  better  enabled  to  make  a  just  and  equitable 
decision. 

**"  1  shall,  therefore,  allow  the  plaintiff  to  piit  in  affidavits  in  answer  to  new  mat- 
ter set  up  by  the  defendant  They  must,  however,  be  strictly  confined  to  such  new 
matter.'' 

As  to  security  on  the  issuing  of  an  order  under  this  section,  see  note  to  section  222. 

§  224.  [197.]  (Amended  1849.)  Security  vpon  injunc- 
tion to  suspend  business  of  corporation. — An  injunction  to  sna- 
pend  the  general  and  ordinary  business  of  a  corporation,  shall 
not  be  gi-anted,  except  by  the  court  or  a  judge  thereof.  Kor 
shall  it  be  granted  without  due  notice  of  the  application  there- 
for, to  the  proper  officers  of  the  corporation,  except  where  the 
people  of  this  State  are  a  party  to  the  proceedings,  and  except 
in  proceedings  to  enforce  the  liability  of  stockholders  in  corpo- 
rations and  associations  for  banking  purposes,  after  the  first 
day  of  January,  one  thousand  eight  hundred  and  fifty,  as  such 
proceedings  are,  or  shall   be  provided   by  law,  unless  the 
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plaintiff  shall  give  a  written  undertaking,  execnted  by  two 
sufficient  sureties  to  be  approved  by  tlie  court  or  judge,  to  the 
effect  that  the  plaintiff  will  pay  all  damages,  not  exceeding 
the  sum  to  be  mentioned  in  the  undertaking,  which  such  cor- 
poration may  sustain  by  reason  of  the  injunction,  if  the  court 
shall  finally  decide  that  the  plaintiff  was  not  entitled  thereto- 
The  damages  may  be  ascertained  by  a  reference,  or  otherwise, 
as  the  court  shall  direct. 

See  note  to  sectioii  223  of  this  code. 

§  225.  [198.]  Motion  to  vacate  or  modify  ir^unction. — ^If  the 
injunction  be  granted  by  a  judge  of  the  court,  or  by  a  county 
judge,  without  notice,  the  defendant,  at  any  time  before  the 
trial,  may  apply,  upon  notice  to  a  judge  of  the  court  in 
which  the  action  is  brought,  to  vacate  or  modify  the  same. 
The  application  may  be  made  upon  the  complaint  and  the  affi- 
davits on  which  the  injunction  was  granted,  or  upon  affidavits 
on  the  part  of  the  defendant^  with  or  without  the  answer. 

Under  section  198  of  the  code  of  1848,  which  is  identical  with  this  section,  it  was 
held,  that  section  272  of  the  code  of  1848,  which  is  identical  with  section  324  of  thia 
code,  did  not  apply  to  injunction  orden,  and  that  such  orders  could  only  be  vacated 
or  modified  pursuant  to  this  section.  [Code  of  1848,  s.  198.]  Milli  v.  Tkursby^  I 
Code  Rep.,  121. 

On  motion  to  vacate  an  injunction  oider  granted  without  notice,  founded  on 
notice  and  upon  the  complaint  the  affidavit  upon  which  the  injunction  was  granted, 
copy  injunction  order,  copy  affidavit  of  the  plaintiff^  and  copies  of  the  pleadings,  the 
moving  parties  must  furnish  proof  of  suit  commenced,  and  the  issuing  of  the  injunc- 
tion Older,  the  identity  of  the  papers  produced,  and  that  the  injunction  was  obtained 
without  notice.     0$bom  v.  Lobdnl,  2  Code  Rep.,  77. 

Howewer,  in  Newbury  y.  Neuiury^  1  Code  Rep.  N.  S.,  409,  6  Pr.  R-,  182.  on  a 
motion  to  vacate  an  injunction  order,  a  preliminary  objection  was  made,  on  the 
ground  that  it  did  not  appear  that  any  action  had  been  commenced.  The  notice  of 
motion  entitled  in  the  action,  stated  that  the  motion  would  be  founded  on  "a  copy  of  the 
injunction  and  papers  served  therewith.'^  But,  per  Gridley.  J.,  ^'  I  see  no  greater 
reason  for  an  amdavit  that  an  action  is  pending  in  this  case,  tnan  in  a  motion  made 
on  the  pleadings.  On  a  motion  to  be  heard  on  the  pleadings  it  is  never  necessary  to 
serve  copies  on  any  of  the  parties  to  the  action ;  it  is  only  where  a  motion  is  made 
against  a  person  who  is  not  a  party  of  the  action,  that  it  is  necessary  to  serve  copies 
of  the  pleadings.  I  am  of  opinion,  notwithstanding  the  case  of  OJbom  v.  LobdelL,  2 
Code  Rep.,  77,  that  the  notice  of  motion  and  proof  of  service  axe  enough,  in  the  first 
instance  to  entitle  the  opposite  party  to  read  the  papers  served  on  him/' 

It  was  held  under  tne  code  of  1848,  that  on  a  motion  to  dissolve  an  injunction  if 
the  complaint  and  affidavit  make  out  a  prima  facie  case,  the  answer  verified  in  the 
ordinary  form  will  not  be  sufficient  to  warrant  the  dissolving  of  the  injunction. 
Benton  v.  Fash,  1  Code  Rep.,  50.    Roome  v.  Webb,  1  Code  Rep.,  114.    3  Pr.  R.,  327. 

But  an  affidavit  can  be  annexed  in  such  form  as  to  verify  positively  the  allegations 
of  an  answer,  and  make  it  a  part  of  the  affidavit  necessary  to  be  used  on  an  applica- 
tion to  dissolve  an  injunction,     lb. 

And  such  form  as  was  formerly  used  in  the  jurat  to  verify  a  bill  in  chancery 
would  be  sufficient.    &. 

It  must  be  recollected,  however,  that  the  code  of  1848  required  a  verification 
onljT  to  the  effect  that  the  party  believed  it  Jo  be  true.  (Code  of  1848,  s.  133.)  That 
section  was  amended  in  1849,  and  the  mode  of  verification  than  required,  was  such 
as  that  formerly  used  to  verify  a  bill  in  chancery.    After  this  change  in  the  law 
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in  Krom  t.  HogOHf  4  Pr.  R.  225,  it  was  taken  for  granted,  that  an  answer  veri- 
fied as  required  by  the  code,  might  be  used  as  an  affidavit  on  a  motion  to  dissolve  an 
injunction ;  and  the  same  views  were  expressly  held  in  SehMfunaker  v.  Rrf.  DuUh 
Church  €f  Kingston,  5  Pr.  R.,268.  The  opinion  of  Sill,  J.,  in  Millikin  v.  Cary.  5 
Pr.  R.  272,  leads  to  an  opposite  course ;  in  which  casis,  be  observed,  that  **  Tne 
terms  pleading  and  affidavii,  bad  never  been  understood  as  synonymous."  And  in 
Servott  V.  Standard,  2  Code  Rep.,  56,  Edwards  J.,  ^  The  word  t^fidavU  can  hardly 
be  understood  to  mean  antwer.^^ 

The  question  was  again  discussed  in  Minor  v.  Terry,  6  Pr.  R.,  210 ;  when 
Gridley  J.,  held,  that  a  verified  pleading  might  be  used  as  an  affidavit 

The  motion  to  dissolve  the  injunction,  is  more  frequently  made  before  than  o^E^r 
answer:  but  where  made  after  answer,  the  answer  duly  verified  is  now  universally 
leeeived  and  permitted  to  be  read  as  an  affidavit. 

Under  the  present  practice,  a  motion  to  dissolve  an  injunction  may  be  made  and 
opposed  upon  affidavits  of  any  number  of  witnesses ;  it  therefore  becomes  a  matter  of 
jodicial  discretion,  upon  balancing  the  evidence  adduced,  to  dissolve  it  or  not  Minor 
V.  Terry,  6  Pr.  R.,  211. 

*^  Under  the  old  system,  a  responsive  answer,  positively  sworn  to,  where  there  were 
no  suspicions  circumstances,  entitled  the  defenaant  to  a  dissolution  of  the  injunction. 
(1  Johns.  Ch.  R.y  211;  2  id.,  202;  4  id.,  26;  4  Paige,  111;  1  id.,  164 j  and 
Inis,  notw^ithstanding  the  plaintiff  might  have  witnesses  to  prove  the  eijuity  of  his  bill. 
Under  the  present  practice,  where  the  motion  is  made  on  affidavits,  and  may  be 
opposed  b^  affidavits  of  any  number  of  witnesses,  it  becomes  a  matter  of  judicial  dis- 
cretion, either  to  dissolve  the  injunction  or  not.  It  may,  however,  be  laid  down 
as  a  general  rule,  that  where  the  plaintiff  has  an  opportunity  to  answer  the  affidavits 
produced  on  the  part  of  the  defendant  by  the  affiaavits  of  his  witnesses,  as  well  as 
nis  own,  and  fails  to  make  a  successful  answer  to  the  motion,  the  balance  of  the 
evidence  being  decidedly  in  favor  of  the  defendants,  the  motion  to  dissolve  the  injunc- 
tion will  be  granted.  It  will  be  regarded  as  an  additional  reason  for  granting  the 
motion,  that  the  main  facts  on  which  the  motion  is  opposed,  are  sworn  to  only  by  the 
plaintiff,  who  cannot  be  a  witness  on  the  trial,  and  his  statement  is  contradictory  to 
that  of  several  {lersons  who  are  com{)etent  witnesses.''    lb. 

.  It  is  a  sufficient  answer  to  a  motion  to  vacate  an  injunction,  that  the  defendant  is 
in  eontempt  for  disobeying  it    Krom  v.  Hogan,  2  Code  Rep ,  144. 

The  decision,  however,  in  Krom  v.  Hogan,  it  is  said  in  Smith  v.  jSustin,  1  Code 
Rep.  N.  S.,  135  and  Smith  v.  Reno,  6  Pr.  R.,  124,  not  to  be  warranted  by  the  authorities 
cited,  and  in  both  the  cases.  Smith  v.  jiuetin  and  Smith  v.  Reno,  it  was  held,  that 
'  it  is  no  answer  to  a  motion  to  dissolve  an  injunction,  to  show  that  the  defendant 
has  violated  it  A  party  is  not  in  contempt,  until  he  has  been  so  adjudged  by  the  court. 
But  where  when  a  party  has  been  adjudged  in  contempt,  he  is  only  prevented  there- 
by from  asking  a  favor,  not  from  demanding  a  right,  and  the  motion  to  dissolve  an 
injunction  is  the  demand  of  a  right'' 

•■  A  want  of  due  diligence  in  prosecuting  the  action,  is  a  cause  for  dissolving  the 
injunction.*  De  Peyeter  v.  Graoee,  2  Johns.  Ch.  R.,  204.  Higgins  v.  Woodward, 
£u>pk.  342.     Seebor  v.  He»»,  5  Paige,  85.    But  only  as  to  the  defendants  served  with 

Sirocess  ;  for  a  neglect  to  serve  the  summons,  and  injunction  order  on  some  of  the 
efendants,  is  not  a  ground  for  dissolving  the  injunction  as  to  those  served.  5 
Paige,  85. 

Nor  will  an  injunction  be  dissolved  for  any  defect  in  the  undertaking  filed  by 
the  plaintiff  to  obtain  same.  WiUiame  v.  Hall,  1  Bland,  194.  And  omitting  to  serve 
some  defendants  gives  no  right  to  those  served  to  move  to  vacate  the  injunction  for 
that  cause.     Seelwr  v.  Hees,tupra. 

A  motion  to  vacate  an  injunction  order  cannot  be  renewed,  unless  leave  be  re- 
served, or  some  new  ground  tor  vacating  it  arise.  Hoff^man  v.  Livingeton,  1  Johns. 
Ch.R.,  211. 

The  granting,  continuing,  and  dissolving  of  temporary  injunctions  rests  in  the  dis- 
cretion of  the  court  of  original  jurisdiction,  and  therefore  an  appeal  will  not  lie  from 
an  order  dissolving  a  temporary  injunction,  Vandewater  v.  KeUey^  2  Code  Rep.,  8. 

According  to  the  practice  prior  to  the  code,  an  injunction  would  not  be  dissolved 
on  the  coming  in  of  the  answer,  unless  the  defendants  positively  denied  all  the  equity 
of  the  bill.  A  denial  upon  information  and  belief  was  not  sufficient.  Ward  v.  Van 
Bokketin,  1  Paiee,  100.  Jipthorpe  v.  Comttfick,  Hopk.,  148.  Wakeman  v.  Gilletpify 
5  Paige,  112.     Where  the  answer  did  not  deny  the  facts  charged  in  the  bill  post- 
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tireljr  and  fully,  although  tha  denial  waa  aa  fuXL  aa  oonld  ba  giTaii  by  the  party  under 
the  drcamataneaa,  the  injanctioa  would  not  be  diasolved.  Robertt  v.  jSmJerwoH^  2 
Johna.  Ch.  Rep.,  204»  And  it,  even  where  all  the  equity  of  the  bill  "Was  denied  uy 
the  anawer,  waa  not  a  matter  of  couiae  to  diaeolve  the  injunction ;  aa  the  grantin|^ 
and  continuing  an  injunotion  always  rested  in  the  sound  discretion  of  the  court  to  bft 
governed  by  the  nature  of  the  case.  U.  Moore  v.  HyltOHy  Dev.  Equity  Betp., 
429.  Bank  of  Monroe  v.  Schermerhomt  1  Clarke,  303.  The  statement  of  the  ae- 
fendant  had  to  be  at  least  credible.  Any  evasion  in  not  reaponding  to  the  chaigea  in 
the  hill,  or  an  extreme  imj^bability  in  the  statement  of  the  defendant,  would  induce 
the  court  to  retain  the  injunction.  Moore  v.  HyUony  aupra^  WiUiame  v.  Hall,  1 
Bland,  195.  So,  if  the  defendant's  answer  waa  oontradietory.  Tong  v.  Otwer^  1 
Bland,  199.  And  if  the  equity  of  the  bill  was  not  charged  to  be  in  the  knowledge  of 
the  defendant,  and  the  defendant  merely  denied  all  knowledge  and  belief  of  the  fiusta 
alleged  therein,  the  injunction  would  not  be  diasolved  on  the  bill  and  anawer  ukme. 
Bogtrtv.  Rogere^  1  Paige,  420.  So,  if  the  court  could  aee  in  the  iJKtB  diacloaed  in 
the  answer  good  reaaon  for  retaining  the  injunction,  it  would  be  retained,  notwith^ 
standing  a  full  denial  of  the  equity  of  the  bill.  Bank  cf  Monroe  v.  Sehermerkomt 
1  Clarke,  303. 

It  was  a  general  rule^  however,  that  if  the  fiicts  on  which  the  complainant'a 
equity  rested  were  positively  denied,  the  injunction  must  be  dissolved.  Gibeon^  v. 
TSUonj  1  Bland,  355.  See  an  obiier  dictum  to  this  effect.  Falconer  v.  Miae^  3 
Sand.  S.  C.  R.,  731 ;  1  Code  Rep.  N.  S.,  155.  And  see  Perkins  v.  Warren,  6  Pr. 
R.,  341.  The  anawer  was  sufficient,  if  it  disproved  the  facts  stated  in  the  bilL  Jfc 
Farland  v.  McDowell,  1  Car.  Law  Repos.,  110.  It  needed  not  to  invalidate,  by  full 
piDof^  the  facts  in  the  bill.  The  defendant  needed  only  to  show  that  the  evidence  of 
the  complainant  was  entitled  to  no  credit    North^t  Ex' re  v.  Perrow,  4  Rand.,  1. 

An  injunction  against  a  corporation  could  not  be  dissolved  on  bill  and  answer ; 
the  answer  must  be  duly  verified  by  the  oath  of  some  of  the  corporation,  who  are 
acquainted  with  the  facts  stated  therein.  FuUon  Bank  v.  New  York  and  Sharom 
Carnal  Co^  1  Paige,  311. 

A  defendant  might  answer  an  injunction  bill  on  oath,  for  the  purpose  of  moving 
thereon  for  a  dissolution  of  the  injunction,  although  an  oath  was  waived  or  was  not 
necessary.  But  such  answer  had  no  other  or  greater  force  as  evidence  than  the  bill. 
Mamcheeter  v.  I)a^,  6  Paige,  295  It  therefore  made  no  difference  on  an  application 
to  dissolve  the  injunction  on  bill  and  answer,  that  the  bill  was  supported  by  the  oatha 
of  several  complainants.  Mancheeter  v.  Day,  tupra.  An  injunction  would  not  be 
dissolved,  although  the  whole  equity  of  the  bill  was  denied  by  the  answer,  unless  the 
answer  was  sworn  to.  And  where  the  complainant  waived  an  answer  on  oath,  if  he 
annexed  to  and  filed  with  his  bill  affidavits  of  other  persons,  verifying  the  facts  stated 
therein,  it  was  not  a  matter  of  course  to  dissolve  the  injunction  on  the  oath  of  tha 
defendant. 

Notwithstanding  the  waiver  of  an  answer  on  oath,  the  answer  had  to  be  sworn 
to  if  the  defendant  wished  to  dissolve  the  injunction  on  the  ground  that  the  equity  of 
the  bill  was  fully  denied.  Dougrey  v.  Topping,  4  Paige,  94.  If  the  answer  waa 
sworn  to,  however,  and  the  whole  equity  of^the  bill  was  denied  by  it,  if  no  affidavit 
of  a  disinterested  witness  was  annexed  to  the  bill,  the  injunction  would  be  dissolved, 
althoup;h  security  for  debt  and  costs,  in  the  suit  at  law,  had  been  given,  under  the 
provisions  of  the  revised  statutes  on  that  subject.    Manchester  v.  Day,  6  Paige,  295. 

See  note  to  section  126  of  this  code. 

§  226.  [199.]  Ajffidcmts  on  motion. — Jf  the  application  be 
made  apon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits  or 
other  proofs,  in  addition  to  those  on  which  the  injunction  was 
granted. 

In  Servoss  v.  Stamiard,  3  Code  Rep.,  56,  Horlbut,  J.,  said,  it  was  extremely 
doubtful  whether,  where  the  motion  is  made  on  the  answer  verified,  the  plaintiff cooU 
oppose  by  affidavits  on  his  part,  and,  in  the  same  case,  Edwards,  J.,  said, 

*^  The  word  affidavit,  in  section  226,  can  hardly  be  construed  to  mean  answer. 
We  find  the  words  answer  and  affidavit  throughout  the  code,  applied  to  diffisrent  ob- 
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jecta,  and,  certainly,  in  their  ordinary  aooeptetioo,  they  are  not  lynonymoni.  There 
are  some  worda  in  the  code  which  the  legialature  intended  ahould  have  aaignifioacion 
diftrent  from  that  nanally  aaaigned  them ;  theee  hare  been  enamerated,  and  their 
arbitrary  definition  given.  The  word  affidavit  ia  not  among  the  worda  to  which  the 
iegialatnre  have  attached -a  peculiar  meaning ;  and  I  aee  nothing  in  the  code,  nor  am 
I  aware  of  any  decision,  which  wonid  justify  me  in  holding  that  an  answer  verified 
la  oonformity  with  the  code  is  an  affidavit.  The  plaintifiT,  therefore  cannot  be  per- 
mitted to  introdnce,  in  opposition  to  this  motion,  any  affidavits  or  other  proofs  in  ad- 
dition to  those  on  which  the  iojunction  was  granted." 

And  the  same  was  said  to  be  the  opinion  of  the  six  judges  of  the  superior  court 
Hartwellv,  Kingdey,  2  Code  Rep.,  101.  See,  also,  Btiuon  v.  Fash,  1  t6.,  50; 
Boom  V.  Webb,  1  t6.,  114;  MUliken  v.  Cory,  3  Code  Rep.,  250.  Parker,  J.,  how- 
ever, held  otherwise  in  Krem  v.  Hotfan,2  (>>de  Rep.,  144,  and  permitted  the  plain- 
tiff in  a  similar  case  to  oppose  by  affidavit. 

In  Hartwell  v.  King$ley,  tupra,  it  was  further  held,  that  where  the  motion  is 
made  on  a  verified  answer  only,  the  plaintiff  could  not  read  his  re^  in  opposition. 
In  subsequent  cases  Schoonnuker  v.  Ref.  Prot.  Dutch  Church  in  King$ton,  5  Pr.. 
R.  S67 ;  3  Code  Rep.,  232,  the  defendants  put  in  an  answer  verified  as  required  by 
section  157,  and,  on  the  answer  thus  verified,  moved  to  dissolve  the  injunction.  On 
the  hearing  of  the  motion,  the  plaintiff  claimed  a  right  to  introduce  affidavits  in  addi- 
tion to  those  on  which  the  injunction  was  granted,  on  the  ground  that  the  verified 
answer  was  to  be  regarded  as  an  affidavit.  Harris,  J.,  said,  "  The  former  practice  of 
moving  to  dissolve  an  injunction  upon  bill  and  answer  is  in  favor  of  a  construction 
adverse  to  the  plaintifis,  hnf,  I  do  not  see  how  effect  is  to  be  given  to  this  ssction 
without  adopting  the  plaintiff's  construction.  The  defendant's  application  must  be 
regarded  as  an  application  made  upon  affidavit  on  the  part  of  the  defendant,  and  the 
plaintiff  may  introduce  affidavits  in  opposition." 

In  HatetUl  v  Madison  Uaiveroity,  1  Cknle  Rep.  N.  S.,  170,  it  was  held,  that  on 
motion  to  dissolve  an  injunction,  where  the  motion  was  founded  on  the  complaint  and 
Terified  answer,  the  plaintiff  may  oppose  the  motion  by  affidavits  other  than  those 
used  to  obtain  the  injunction.  This  decision  agrees  with  JIftnor  v.  Terry,  I  Code 
Sep.  N.  S.,  384 ;  6  Fr.  B.,  208 ;  and  may  be  regarded  as  an  exponent  of  the  pres- 
ent practice. 


Chafteb  IV. 
AUaohmerUs.* 

SscnoR  227.  Property  of  foreign  corporations,  and  of  non-resident,  or  absconding 

or  concealed  defendants,  may  be  attached. 

228.  Warrant,  by  whom  granted. 

229.  In  what  cases  warrant  may  be  granted. 

230.  Security  on  obtaining  warrant. 

231.  Warrant,  to  whom  directed,  and  what  to  require. 

232.  Mode  of  proceeding  in  executing  warrant. 

233.  Proceeding  in  case  of  perishable  property  or  vessels. 

234.  Interest  in  corporations  or  associations,  liable  to  attachment. 

235.  Attachment,  how  executed  on  property  incapable  of  manual  de- 

livery. 


*  *'  The  attachment  law  most  be  construed  in  the  most  liberal  manner  for  the 
benefit  of  creditors."  Houoion  v.  Belcher ,  12  3me.  &  M.,  514.  Dandridge  v.  SU' 
vens,  f6.,  723.     Bryan  v.  Lashley,  13,  i6.,  284.     Wheeler  v.  Stevens,  ib.,  623. 

'*  Chapter  4  of  title  7  of  the  code  was  introduced  as  one  of  the  amendments  of 
1849,  and  is  mainly  a  transcript  from  the  revised  statutes ^  the  principal  alterations 
being  such  as  were  proper  to  adapt  it  to  other  provisions  of  the  code,  and  also  to  ex- 
tend iti  application  to  suits  against  natural  persons,  in  cases  where  jurisdiction  of  the 

16 


34)  ATTAOHMENT.  |^  S87. 

SaoTioN  336.    Geitifioato  of  defandaot'i  intorwl  to  be  Airniabed  by  eoiporation. 

237.  Jadgment*  bow  satiafied. 

238.  Wben  aotioD  to  recoTer  notM,  dcct  of  defeadant  may  be  prptecvtod 

by  plaintiff  in  the  aotion  in  which  the  attachment  itsued. 

239.  Bond  to  aheriff  on  attaohment,  how  diapoaed  o^  on  jodgment  for 

defendant 

240.  Diaoharge  of  attachment  and  retarm  of  property,  or  ita  prooeedi»  to 

defeadantt  on  bia  appearanoe  in  action. 

241 .  Undertaking  on  the  part  of  the  defendant 

942.    When  aheriff  to  retom  warrant  and  proceedinga  thereon. 
243.    SheriTifeea. 

§  227.  Property  of  foreign  corporations^  and  of  nonresident 
or  absconding  or  concealed  defendants  may  he  attached, — In  an 
action  for  the  recovery  of  money  against  a  corporation,  created 


defendant  oonld  not  be  obtained  by  peraonal  terrice  of  a  anmrnom  in  this  State.  Per 
fill],  J.,  in  Hulbert  y.  Hope  Mutval  In:  Co.,  4  Pr.  R.,  275 ;  8  Code  Rep.,  148. 

*'The  iasoing  an  attachment  is  the  oommencement  of  an  801100.**  Koore  t. 
Tlmytr,  3  Code  Kep.,  176  ;  6  Pr.  R.,  47. 

**  The  attaohment  antborixed  by  this  chapter  ba  new  and  important  remedy  which 
did  not  exist  nnder  the  old  system.  Unlike  the  attachment  agsinst  abeent  or  ab- 
sconding debtors  nnder  the  revised  statutes,  which  was  for  the  benefit  of  all  the  ored- 
iters,  and  as  to  which  the  jurisdiction  of  the  justices  of  this  (the  superior)  court  is 
not  taken  away,  this  attachment  is  for  the  benefit  of  the  indiyidnal  creditor.  It  to 
requisite,  however,  in  order  to  its  being  issued  in  every  case, — 

*^  1st.  That  there  should  be  an  action  pending ;  by  section  227  the  attachment  is 
authorized  only  in  on  aetioa,  and  by  section  99  an  action  is  not  commenced  for  any 
purpose  until  the  complaint  is  verified  [now  not  until  the  summons  is  served] ; 

*^  2nd.  It  must  appear  among  other  things  required  by  section  229,  that  tbe  de- 
fendant is  either  a  foreign  corporation  or  not  a  resident  of  this  State,  or  has  departed 
therefrom,  with  Intent  to  defraud  his  crediton^  or  to  avoid  the  service  of  a  summons, 
or  keeps  himself  concealed  therein,  with  a  like  intent. 

"  Where  a  debtor  whose  place  of  residence  ts  in  thU  city  (New  York),  abaeonds 
from  the  State  or  conceals  himself  within  the  same  to  avoid  the  service  of  the  sum- 
mons, then  this  court  has  jurisdiction  to  issue  tbe  attachment,  because  it  can  enter- 
tain the  action.  So  also  iu  the  case  of  a  non  •resident  debtor  who  may  have  been 
served  with  process  in  the  city,  because  then  this  court  has  jurisdiction  of  the  case 
by  the  actual  service  of  the  summons.  But  when  a  debtor  is  a  non-resident,  and  the 
summons  cannot  be  served  on  him,  this  (the  soperior)  court  cannot  issue  the  attaoh- 
ment, because  it  cannot  entertain  the  action.''  Per  Mason,  J.,  in  Fi$her  v.  Ctirti$,2 
Sand.  S.  C.  R.,  660  ;  2  Code  Rep.,  62.  The  conclusion  to  be  drawn  from  the  above 
remarks  in  connection  with  the  amendments  to  sections  99  and  100  is,  that  in  nocaae 
can  an  attachmont  issue  until  after  the  action  is  actually  commenced,  and  that  until 
tbe  court  acquires  jurisdiction  of  the  action  it  has  no  jurisdiction  to  issue  the  attach- 
ment. Iu  the  ease  of  FUher  v.  CtirCi«,  supraj  an  application  was  made  to  a  judge 
of  the  superior  court  for  an  attachment.  The  defendant  was  not  a  resident  of  the 
city  and  county  of  New  York,  and  had  not  been  served  with  the  summons.  And  the 
application  was  denied.  In  Perry  y.  Montgomery,  2  Sand.  S.  C.  R.,  661,  an  at- 
tachment was  issued  out  of  the  superior  court,  before  the  service  of  the  summons, 
against  o  non  rendent  of  the  city.  The  attachment  was  served  with  the  summons, 
and  was  aiterwards  set  aside  as  irregular.  In  Cole  v.  JTerr,  2  Saud.  S.  C.  R.,  661, 
which  was  precisely  similar  in  its  circumstances,  except  that  after  the  service  of  the 
summons  the  defendant  had  put  In  an  answer,  the  attachment  waa  set  aside  aa  irre- 
gular. Oakley,  Ch.  J.,  who  decided  this  last  case  after  consulting  with  Vanderpoel 
and  Sandford.  JJ.,  said,  that  the  setting  aside  of  the  attaohment  did  not  affect  the 
continuance  of  the  suit  nor  the  issuing  of  a  new  attachment 

We  may  here  notice  one  very  important  change  which  the  code  has  introduoed, 
connected  with  au  attachment — namely,  that  where  one  creditor  has  obtained  an 
attachment  and  seised  property  nnder  it,  any  other  creditors  of  the  attaohment  debtor 
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by  or  trader  the  laws  of  any  other  State,  government  or  conn- 
try,  or  against  a  defendant  who  is  not  a  resident  of  this  State, 
or  against  a  defendant  who  has  absconded  or  concealed  himself 

may  on  their  mowing  therefor,  be  admitted  defendaatfl  \n  the  euit,  to  secure  to  them- 
eeWea  aa  well  the  residue  after  Batisraction  of  the  debt  of  the  firat  attachment  credi- 
tor, aa  to  protect  themaelvea  from  any  eoIloaioD  betweeo  the  attachment  creditor  and 
hia  debtor.  Thua  in  Froury,  Oreenhill  (3  Code  Rep.,  172),  where  the  plaintiff  had 
obtained  an  attachment,  and  aeixed  property  under  it,  other  creditors  of  the  attach- 
ment debtor  were  allowed  to  be  made  defendants^  and  per  Edinoudf,  J. 

*^  The  attachment  under  the  code  is  not  original  process,  and  upon  that  alone  a  enit 
k  not  commenced,  nor  can  a  judgment  be  obtained.  It  is  a  provisional  remedy  alone. 
In  these  respects  it  differs  from  the  process  of  attachment  warranted  by  the  reviaed 
alatatesL 

**  It  differs  in  another  respect — the  attachment  under  the  revised  statutes  was  for 
the  benefit  of  all  creditors,  and  sequestered  the  property  of  the  debtor  for  general  dis- 
tribni|on ;  but  under  the  code  it  la  for  the  benefit  of  the  attaching  creditor  atone  ;  and 
the  judgment  which  he  may  obtain  in  his  suit  may  be  satisfied  oot  of  the  property 
attached,  either  by  virtue  of  the  judgment  itself,  where  the  property  attached  has 
already  been  converted  into  money  in  the  handa  of  the  sheriff,  or  by  a  sale  under  an 
execution  to  be  issued  on  the  judgment. 

**  In  both  caaes^  aa  well  under  the  code  aa  under  the  revised  statutes,  the  matter 
in  controversy  is  not  merely  as  to  the  amount  which  the  debtor  may  owe  the  attach- 
ing creditor,  but  aa  to  the  amount  which  he  may  be  entitled  to  receive  out  of  the  fnnd 
which  ia  io  court  by  virtue  of  the  process  of  attachment 

**  la  such  case,  the  matter,  is  widely  different  from  a  case  where  no  attachment 
has  been  issued,  but  where  a  summons  only  has  been  iasued,  and  the  queatiou  ia 
airoply — how  much  the  defendant  owes  the  plaintiff. 

^'  In  the  one  caae,  the  question  is  merely  between  the  debtor  and  creditor,  and  in 
the  other  it  ia  that»  with  the  material  addition  of  a  controversy  between  the  creditors^ 
how  much  each  is  entitled  to  out  of  a  common  fund  in  which  both  are  interested. 

"  In  the  attachment  under  the  revised  statutes,  one  creditor  may  contest  the 
amount  claimed  by  another,  because  both  are  interested  in  a  common  fund.  8o  on 
claiow  to  a  surplua  on  a  sale  on  foreclosure  of  a  mortgage,  where  frequently  the  plain- 
tiff and  defendant  have  little  or  no  interest  in  the  matter  in  controversy,  but  contend- 
ing oreditora  have  the  engrossing  interest,  contest  with  each  other,  and  are  allowed 
to  appear  and  be  heard,  bBcause  thoy  have  an  interest  in  a  common  fund. 

**  It  aeema  to  me  that  a  anit  under  the  code,  where  the  provisional  remedy  of  an 
attachment  has  been  used,  and  the  property  has  been  seized  upon,  it  is  a  cognate 
case,  and  must  be  governed  by  the  same  principle,  and  that  I  cannot  say  that  the 
controverfy  involved  even  in  the  suit  of  Fra$erv.  Greenhill,  does  not  embrace  within 
its  acope  the  common  fund  in  court,  and  each  one's  share  in  it.  When  they  obtain 
their  judgment -in  the  suit  in  which  they  have  sued  out  their  attachment,  they  will 
be  entitled  by  virtue  of  the  judgment  to  full  satisfaction  of  it  out  of  the  fnnd  in  court ; 
and  I  see  no  mode  of  protecting  subsequent  attaching  creditors  against  collusion,  ex- 
cept by  allowing  them  to  contest  the  claim  of  prior  attaching  creditors. 

*'  Formerly,  to  reach  auch  a  caae  it  would  be  necessary  for  subsequent  creditors 
to  briug  an  independent  suit  against  the  debtor  and  prior  creditors,  claiming  to  aet 
aside  a  judgment  because  of  collusion,  or  to  prevent  a  judgment,  from  well-founded 
apprehensions  of  it. 

"  Can  such  an  independent  suit  now  be  necessary,  and  must  parties  be  subjected 
to  the  expense  and  delay  of  it? 

'*A  complete  determination  of  the  controversy  in  respect  to  the  fund  which  is  in 
court  by  virtue  of  the  attachment,  cannot  be  had  without  the  presence  of  the  subse* 
quent  creditors,  and  those  creditors  claim  and  have  an  interest  in  the  whole  contro- 
versy involved  in  the  suit  brought  by  the  prior  creditors. 

**  It  appeara  to  me  that  this  is  a  case  eminently  within  the  provisions  of  the  code 
^not  only  within  its  spirit  but  its  very  letter,  and  that  it  illustrates  the  benefits  which 
may  arise  from  its  provisions  in  respect  to  parties. 

'*  I  therefore  allow  the  motion  of  Richie  and  McCormick,  so  far  as  to  allow  tbcm 
to  be  parties  defendanU  to  the  suit  brought  by  Eraser  dt  Co.  against  GreenhiU*" 
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as  hereinafter  mentioned,  the  plaintiff,  at  the  time  of  issuing 
the  summons,  or  at  any  time  afterwards,  may  hav^e  the  property 
of  sach  defendants  attached  in  the  manner  hereinafter  prescrib- 
ed, as  a  security  for  the  satisfaction  of  such  judgment  as  the 
plaintiff  may  recover. 

This  aectioD  nnquesttonablv  contemplates  Ihat  a  sammons  may  be  issued  before 
the  attaohment,  per  Sill,  J.,  m  Hulbert  v.  Hope  Mutual  Ins.  60.,  4  IV.  R.,  275, 
279. 

Although  this  section  aothorixee  an  attachment  to  issae  against  a  non-resident  in 
an  action  for  the  recovery  of  money  whether  for  wrong  or  on  contract,  it  was,  prior 
to  the  recent  revision  of  the  code,  only  in  the  latter  case  that  a  suit  coold  be  eom' 
menced,  unless  the  defendant  could  be  served  within  this  State.  Because  section  135 
only  allowed  service  of  the  summons  by  publication  where  ^  the  action  U  on  contract,'* 
HamHein  v.  Matthewson^  5  Pr.  R,  196.    3  Code  Rep.,  315. 

It  is  said  that  this  section  does  not  abrogate  tlie  provisions  of  the  revised  statutes 
concerning  attachments  against  foreign  corporations,  and  absconding,  concealed,  and 
non-resident  debtors  (2  R.  §..  553) ;  and  the  remedies  provided  by  the  revised  statotOt 
may  be  pursued  in  appropriate  oases. 

As  to  who  b  a  non>resideot,  see  note  to  section  179,  on  page  303,  ante, 

§  228.  Warrant,  hy  who7n  granted. — A  warrant  of  attach- 
ment must  be  obtained  from  a  judge  of  the  court  in  which  the 
action  is  brought,  or  from  a  county  judge. 

Is  the  warrant  process?  Peter  $  v.  Finney,  13  Sme.  and  M.,  449 ;  Morgan  t« 
Avery,  2  Code  Rep.,  91.  Conklin  v.  Dutcher,  1  Code  Rep.,  N.  S.,  49;  Camman 
V.  Tompkint,  ib.  16.    Fraeer  v.  Greenhill,  3  Code  Rep.,  172. 

§  229.  In  tohat  cases  toarrant  may  he  issued. — ^Tbe  warrant 
may  be  issued  whenever  it  shall  appear  by  affidavit  that  a 
cause  of  action  exists  against  such  defendant,  specifying  the 
amount  of  the  claim  and  the  grounds  thereof,  and  that  the  de- 
fendant is  either  a  foreign  corporation,  or  not  a  resident  of  this 
State,  or  has  departed  therefrom  with  intent  to  defraud  his 
creditors  or  to  avoid  the  service  of  a  summons,  or  keeps  him- 
self concealed  therein  with  the  like  intent 

An  attachment  may  issue  against  one  or  more  of  several  defendants,  even  where 
one  or  more  of  the  defendants  are  not  liable  to  attachment.  Brewster  v.  Honigs^ 
berger,  2  Code  Rep.,  50.    Baird  v.  Walker,  1  Code  Rep.,  N.  S.,  329. 

Thus  in  an  action  in  the  supreme  court,  on  a  promissory  note  made  by  the  defend- 
ants as  copartners,  one  of  the  defendants  resided  in  the  city  of  New- York,  and  waa 
there  served  with  the  summons  and  complaint.  The  other  defendants  were  nou- 
residents.  The  plaintifis  obtained  an  attschment  against  the  non-resident  defendants, 
and  under  it  levied  copartnership  property.  A  motion  to  set  aside  the  attachment 
was  denied.    Ib.  ^ 

A  nop-resident  plaintiff  is  entitled  to  the  like  benefit  of  the  provisions  of  the 
code  relating  to  altachments,  as  if  be  were  a  resident  of  this  State ;  aliter  as  regards 
attachments  under  the  revised  statutes.  Ready  v.  Stewart,  1  Code  Rep.,  N.  S.,  297. 
See,  however,  as  to  the  last  proposition,  1  Hill,  4ti2 ;  and  Laws  of  1845^  c^.  153, 
enact,  **  Such  application  may  be  made  by  any  creditor  resident  within  this  StatOt  or 
out  of  it." 

And  in  Mississippi  it  has  been  held,  that  in  an  affidavit  for  an  attachment,  the 
plaintiff  need  not  allege  his  ottixenship."    Amo9  v.  Allnut,  2  Sme.  and  M.,  215. 
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The  iMtting  an  attaehment  doea  not  atay  prooeadioffa  aopplementary  to  the  ex- 
eentioD.  The  jadgnieot  ereditor  may  prooeed  with  both  at  the  lamo  time.  Hanson 
T.  TripUty  1  Code  Rep.  N.  &,  154 ;  and  aee  90  Wtnd,^  614. 

An  aaMgnee  of  a  demand  may  iaaoe  an  attachment,  in  a  anit  to  recover  aoch  demand. 
1  Hill,  483.  The  troataea  of  a  non-reaident,  dec.,  dehtor,  may  Mane  an  attachment. 
SI  Wsmd^  316.  An  attaohmeot  doea  not  lie  againet  an  adminiatraior,  or  executor, 
for  a  demand  against  hia  intestate.  9  W§nd»,  465|  except  where  he  has  made  him- 
aelf  peraonally  liable.    21  Wend,,  32. 

An  attachment  may  iaane  where  both  plaintiff  and  defendant  reside,  and  theoanse 
of  action  arose  out  of  the  State.    Ready  v.  Stewart^  1  Code  Rep.,  N.  8.,  297. 

Where  an  affidayit  for  an  attachment  acts  forth  enough  to  call  on  the  officer  for 
the  exercise  of  his  judi^ment  upon  the  weight  and  importance  of  the  evidence  atated, 
it  is  sufficient  to  give  jurisdiction.  ConkUn  v.  Duteher,  1  Code  Rep.,  N.  S.,  49. 
But  the  affidavit  should  make  out  a  pritna  facie  ease,  St.  Amant  v.  Beixeedon,  I 
Code  Rep.,  N.  S.,  104  ;  and  if  the  warrant  is  granted  on  an  insufficient  affidavit,  it 
may  be  set  aaide  on  motion.  Camman  v.  Tompkinty  1  Code  Rep.,  N.  S.,  12 ;  Mor- 
gam  V.  Aeery,  2  Code  Rep.,  91>121. 

The  affidavit  to  obtaiu  an  attachment  need  not  atate  that  a  aummons  has  been 
iasned.     CankUn  v.  Butcher,  eupra. 

As  to  the  mode  of  stating  the  requisite  facta  to  entitle  a  plaintiff  to  an  attachment, 
Parker,  J.,  said,  It  is  not  enough  to  state  them  on  information  and  belief.  That  ia 
no  proof  of  the  fact,  A  peraon  may  give  each  testimony  who  has  no  personal  knowl- 
edge on  the  subject    Mere  hearsay  and  belief  founded  on  it,  are  not  evidence. 

In  Ex  parte  Haynea  (18  Wend.,  611),  an  attachment  had  been  iisued  on  an  affi- 
davit in  which  the  witnesses  stated  that  they  were  informed  and  believed,  that  the 
debtor  was  a  non-resident ;  but  the  supreme  covrt  held  the  affidavit  insufficient,  and 
aet  aside  the  attachment  See  also  Smith  v.  Luce,  14  Wend  ,237.  Ex  parte  Robin- 
aon,  20  Wend.,  672.  JCtVstoR J  v.  Cotsman,  5  Hill,  611.  in  re  B/tss,  7  Hill,  187. 
Thatcher  v.  PoweU,  6  Wheaton  R.,  119.  WUliamaon  v.  Doe,  7  Blaohf.  R.,  12. 
In  re  Faulkner,  4  Hill,  598.    Brts^nc  v.  Peabody,  3  P.  R.,  109. 

It  wOl  appear,  by  these  oases,  how  careful  the  courts  have  been  to  see  that  the 
atatote  is  strictly  complied  with  in  proceedings  which  subject  property  to  seianre  and 
Bale,  without  a  perMnal  service  of  process  on  the  owner.  The  duty  to  protect  againat 
injoatiee  is  certainly  none  the  leas  obligatory  under  the  code. 

The  practitioner  will  find  it  necessary  to  be  exceedingly  careful  that  the  affidavita 
CO  which  he  prooeeda  are  in  conformity  to  the  requirements  of  the  statute,  if  he  will 
aeenre  a  valid  judgment    Everts  v.  Thomas,  3  Code  Rep.,  74. 

In  order  to  obtain  an  attachment,  the  ground  of  the  application  may  appear  by 
the  affidavit  of  the  plaintiff  as  well  as  any  other  person,  and  upon  information  and 
belief,  whenever  that  may  be  presented  to  the  judge  in  such  form  that  he  can  act 
judicially  upon  It.    Per  Edmonds,  J.,  in  Morgan  v.  Avery y  2  Code  Rep.,  91, 121. 

It  is  not  neoeauury  for  the  plaintiff  to  aver  or  prove  that  the  defendant  **  secretly  " 
departed  the  State,  in  order  to  obtain  an  attachment.  It  is  auffioient  if  the  affidavit 
state,  on  information  and  belief,  that  the  defendant  ia  about  to  quit,  or  has  quittsd  the 
State,  with  a  view  to  defraud  hia  creditors  or  avoid  service  of  process.    /6. 

The  facts  from  which  the  courts  will  infer  an  intention  to  avoid  aervice  of  pro- 
eeaa,  are: 

(I).  The  defendant'a  embarrassed  position. 

(2).  His  impaired  credit 

(3).  His  attempting  to  borrow  money  imroediatelv  on  the  eve  of  hia  departure. 

(4).  From  hia  confessing  his  inability  to  meet  hia  engagementa  as  they  become 
due. 

(5).  From  his  leaving  behind  unpaid  debts  paat  dne. 

(6).  From  hia  taking  pains  not  to  disclose  to  any  of  hia  creditors  his  intention  to 
go  abroad. 

(7).  The  fact  of  the  peraon  left  in  charge  of  his  afbiia  calling  a  meeting  of  hia 
creditora  twenty-four  honra  after  he  left  the  State.    lb. 

Hie  attachment  is  process^  and  over  ita  process  the  court  has  necessarily  a  con- 
trol, lest  it  be  abused  or  perverted  to  purposes  of  oppression.  That  control  is  exercised 
according  to  the  course  and  practice  of  the  conri,  by  special  motion.  It  required  no 
provision  to  confer  this  power  and  mode  of  redress  ;  thsy  are  inherent  in  the  court, 
andf  nnlesa  taken  away  by  the  atatute,  mnat  of  necessity  be  resorted  to  and  rendered 
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aTailable.  Lmex  r.  Howtand,  3  Caines,  S57;  McQueen  ▼.  MiddleUtu  Manuf.  Co.^ 
16  Johns.  R.,  5.  The  ttalnte  doei  iiot  uke  away  thia  power,  and  tbe  propriety  of 
iasuiog  an  attachment  may  be  tested  by  motion  at  special  term.  lb.  On  snob  mo- 
tion the  plaintiff  will  be  allowed  to  iotrodoee  affidaviu,  not  merely  in  answer  to  those 
on  the  part  of  the  defendant,  bnt  in  support  of  the  original  application  for  the  attach- 
ment. If  such  application  were  originally  defective,  that  may  influence  thequeotion 
of  costs,  but  need  uot  affect  the  great  qnestion  whether  the  plaintiff  is  entitled  to  th« 
provisional  remedy  of  an  attachment.    lb, 

Tbe  sufficiency  of  the  affidavits  oo  which  the  attachnnent  may  issne  is  no  longer 
a  jurisdictional  question,  and  it  would  seem  as  if  the  whole  proceeding,  the  wsrrant 
and  the  affidavits,  were  amendable  in  furtherance  of  justice  (sec.  173) ;  and  any 
error  or  defect  in  them  which  shall  not  afiect  a  substantial  right,  shall  be  disregardea 
Mr  the  court  in  every  stage  of  the  action  (sec.  176).  lb.  See  also  Camman  r. 
Tompkinet  1  Code  Rep.,  N.  S.,  12  ;  St  Amant  y.  Beixeedonj  ib.  104. 

In  another  case,  Conklin  v.  Duteker^  1  Code  Rep.,  N.  S,  49,  it  was  held,  that 
an  attachment  cannot  be  superseded  or  set  aside  ou  special  motion,  upon  affidavits 
which  go  only  to  contradict  or  disprove  tlie  facts  contained  in  the  affidavit  npon 
which  it  was  granted,  or,  in  other  words,  upon  the  merits  ;  and  the  only  mode  of 
getting  rid  of  an  attachment  improvidently  ordered,  is  to  apply  to  the  judge  to  va« 
eate  his  own  order,  or  by  appeal  to  the  general  term.  Bnt  in  neither  case  can  op- 
posing affidavits  be  used  by  the  defendant,  nor  additional  affidavits  by  the  plaintiff 

Motions,  however,  to  set  aside  attachments  for  irregularity  merely,  may,  of 
coarse,  be  made  at  special  term.    Ib, 

Who  is  a  non-resident  ?    See  note  to  section  179,  on  page  SOS,  ante. 

What  is  a  concealment  to  avoid  service  of  process  ?  Camman  v.  Tompkine^  1 
CodeRep.,N.S.,  IS. 

'*  It  has  been  repeatedly  held  by  this  court  (high  court  of  appeals  for  Mississippi), 
that  it  constitutes  an  indispensable  feature  of  an  affidavit  for  an  attachment,  to  allege 
that  the  defendant  cannot  be  personally  served  with  process."  7  How.,  186  ;  S  Smeu 
and  M.,  266 ;  7  ib.,  333. 

The  very  gist  of  an  affidavit  for  an  attachment  ia,  that  the  defendant  caanot  be 
served  with  notice  in  person.  An  individual  may  be  an  inhabitant  of  another 
State,  and  still  be  in  this  State.     Thompeon  v.  Chambere,  12  Sne.  and  M ,  489. 

If  the  affidavit  contain  the  material  averments,  sufficient  in  substance,  tbe  attach- 
ment will  not  be  set  aside  because  the  phraseology  of  the  affidavit  is  awkward,  Dan^ 
dridge  v.  Stevene,  12  Sme.  and  M.,  723. 

It  seems  that  the  affidavit  need  not  state  the  actual  residence  of  the  defendant. 
Jamee  v.  Dowell,  7  Sme.  and  M.,  333. 

§  230.  Security  on  dbtammg  warrard. — Before  issuing  the 
warrant,  tbe  judge  shall  require  a  written  undertaking  on  the 
part  of  the  plaintiff,  with  sufficient  surety,  to  the  effect  that  if 
the  defendant  recover  judgment,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  attachment  not  exceeding  the 
sum  specified  in  the  undertaking,  which  shall  be  at  least  two 
hundred  and  fifty  dollars. 

<<  The  presumption  is,  that  the  judge  does  his  duty  hi  ascertaining  to  his  satisfac- 
tion the  solvency  and  sufficiency  of  the  sureties  in  all  cases ;  and  although  such  offi- 
cer may  be  deceived,  or  the  sureties  may  subsequently  become  insolvent,  it  can  only 
be  replied,  that  no  remedy  is  provided  for  such  contingencies."  Broekey  r.  Weet,  8 
Sme.  and  M.,  718. 

An  attachment  issued  without  an  undertakiog  of  a  plaintiff  and  a  surety  would 
be  irregular  and  perhaps  void.    Bennett  v.  Brown,  1  Code  Rep.,  N.  S.,  267. 

If  the  undertaking  given  on  the  issuing  of  the  attachment  be  insufficient,  the  sub- 
stitution of  another  undertaking  allerwards,  by  order  of  the  court,  will  not  cure  tbe 
defect  so  as  to  uphold  the  attachment.  Houeton  v.  Belcher ^  12  Sme  and  M.,  514% 
For  the  statvte  requires  the  nndertakiog  to  be  given  before  issuing  the  warrant.    Ib, 
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Where  a  ■tatoto  required  **  a  bond  and  teeurity  from  the  party"  before  issuing 
an  attachment,  held,  that  a  bond  by  a  surety  only,  without  joining  the  party  issuing 
the  attachment,  was  not  a  compliance  with  the  statate.  Ford  ▼.  ffurd^  4  Sme.  and 
M.,683. 

An  nndertakins:  in  the  form  of  a  penal  bond  is  good  where  it  contains  the  condi- 
tions required  by  this  section,     ConkUn  y.  Dutelur,  1  Code  Rep.  N.  S.,  49. 

§  231.  [Amended  1 851.] —  Warrant  to  wJwm  directed^  a/nd 
what  to  require. — ^The  warrant  shall  be  directed  to  the  sheriff 
of  any  county  in  which  property  of  such  defendant  may  be, 
and  shall  require  him  to  attach  and  safely  keep  all  the  property 
of  such  defendant  within  his  county,  or  so  much  thereof  as  may 
he  suffi4nefU  to  satisfy  th^  plaintiff* s  demand^  together  with  costs 
a/nd  expenses  }  the  amotmt  of  which  mtist  be  stated  in  conform- 
ity with  the  complainty  together  with  costs  and  expenses.  Seve- 
ral warrants  may  be  issued  at  the  same  time  to  the  sheriffs  of 
different  counties. 

'The  amendment  is  the  addition  of  the  words  in  italic. 

§  232.  Mode  of  proceedin/g  in,  executing  warraavt, — ^The  sher- 
iff to  whom  such  warrant  of  attachment  is  directed  and  deliv- 
ered, shall  proceed  thereon  in  all  respects  in  the  manner  re- 
quired of  him  by  law  in  case  of  attachments  against  absent 
debtors,  shall  make  and  return  an  inventory,  and  shall  keep 
the  property  seized  by  him,  or  the  proceeds  of  such  as  shall 
have  been  sold,  to  answer  any  judgment  which  may  be  obtain- 
ed in  such  action,  and  shall,  subject  to  the  direction  of  the  court 
or  judge,  collect  and  receive  into  his  possession  all  debts,  credits, 
and  effects  of  the  defendant.  The  sheriff  may  also  take  such 
legal  proceedings,  either  in  his  own  name  or  in  the  name  of 
such  defendant,  as  may  be  necessary  for  that  purpose,  and  dis- 
continue the  same  at  such  times  and  on  such  terms  as  the  court 
or  judge  may  direct. 

Upon  receiving  the  warrant  of  attachment,  the  sheriff  must  proceed  to  attach  all 
the  real  and  personal  estate  of  the  defendant  in  his  county.  He  most  take  into  his 
onstody  all  money  and  bank  notes,  all  books  of  account,  vouchers  and  papers  relat- 
ing to  the  property,  debts^  credits  and  effects  of  the  defendants,  and  all  evidences  of 
title  to  his  real  estate.     1  R.  S.,  766,  s.  7. 

The  sheriff  is  required,  upon  seizing  the  property,  with  the  assistance  of  two  ap- 
praisers, to  make  an  inventory  of  the  property,  stating  the  estimated  value  of  the 
several  articles  of  personal  property,  and  stating  such  of  them  as  are  perishable. 
The  inventory  must  be  signeid  by  the  sheriff  and  appraisers,  and  returned  within  ten 
days  after  the  seixure  of  the  property,  to  the  judge  whtf  allowed  the  attachment. 

If  any  of  the  goods  seized  under  the  attachment  as  the  property  of  the  defendant 
are  claimed  by  any  other  person  as  his  property,  the  sheriff  is  required  to  summon  a 
jury  to  try  such  claim,  as  in  case  of  a  levy  under  an  execution. 

If  the  jury  find  the  goods  to  be  the  property  of  the  elaimant,  the  sheriff  must 
forthwith  deliver  them  to  the  claimant,  unless  the  plaintiff  shall,  by  an  undertaking 
with  sufficient  sureties,  indemnify  the  sheriff  for  the  detention  of  the  goods  ;  in  which 
case  the  sheriff  is  requured  to  detain  the  gooda. 
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§  283.  Proceedings  in  case  of  perishMe  pr(>p€rty  or  vessels. 
— ^If  any  property  so  seized  shall  be  perishable,  or  if  any  part  of 
it  may  be  claimed  by  any  other  person  than  such  defendant,  or 
if  any  part  of  it  consist  of  a  vessel,  or  of  any  share  or  interest 
therein,  the  same  proceedings  shall  be  had  in  all  respects  as  are 
provided  by  law  upon  attachments  against  absent  debtors. 

The  revised  etatntee,  m  to  attaehmento  againat  ahipa,  was  amended  by  laws  of 
1850,  p.  670. 

**  The  property  attached  is  a  veiael  belonging  to  the  defendants.  It  has  been  in 
the  sheriff's  oostody  idnoe  Norember  5, 1851.  [It  was  then  January,  1853.]  No 
one  has  claimed  it ;  no  bond  has  been  given  by  the  defendant,  or  by  any  one*  aa 
owner.  The  expenses  of  keeping  it  woald  eat  op^its  value,  without  benefit  to  any 
one.  An  order  must  therefore  be  made  that  it  be  sold  by  the  sheriff"  Ready  r* 
Stewart,  1  Code  Rep.  N.  S.,  300. 

See  the  note  to  the  preoediog  section. 

§  234.  Interest  m  corporations  or  associations  Ualle  to  aUach- 
ment. — ^The  rights  or  shares  which  snch  defendant  may  have  in. 
the  stock  of  any  association  or  corporation,  together  with  the 
interest  and  profits  thereon,  and  all  other  property  in  this  State 
of  snch  defendant,  shall  be  liable  to  be  attached  and  levied  upon 
and  sold  to  satisfy  the  judgment  and  execution. 

§  236.  Attachment^  how  executed  on  property  incapable  of 
manual  delivery. — ^The  execution  of  the  attachment  upon  any 
such  rights,  shares,  or  any  debts  or  other  property  incapable  of 
manual  delivery  to  the  sheriff,  shall  be  made  by  leaving  a  cer- 
tified copy  of  the  warrant  of  attachment  with  the  president  or 
other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof,  or  with  the  debtor  or  indi- 
vidual holding  such  property,  with  a  notice  showing  the  prop- 
erty levied  on. 

§  236.  Certificate  qf  defendants  interest  to  he  furnished  ly 
corporations. — ^Whenever  the  sheriff  shall,  with  a  warrant  of 
attachment,  or  execution  against  the  defendant,  apply  to  such 
officer,  debtor,  or  individual,  for  the  purpose  of  attaching,  or 
levying  upon,  such  property,  such  officer,  debtor,  or  individual) 
shall  furnish  him  with  a  certificate  under  his  hand,  designating 
the  number  of  rights  or  shares  of  the  defendant  in  the  stock  of 
such  association  or  corporation,  with  any  dividend,  or  any  in- 
cumbrance thereon,  or  the  amount  and  description  of  the  prop- 
erty held  by  such  association,  corporation  or  individual,  for  the 
benefit  of,  or  debt  owing  to  the  defendant.    K  such  officer, 
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debtor  or  individual  refuse  to  do  so,  he  may  be  required  bj  the 
court  or  judge  to  attend  before  him,  and  be  examined  on  oath, 
concerning  the  same,  and  obedience  to  such  orders  may  be  en- 
forced by  attachment. 

In  Hoagland  ▼.  Stodolla,  1  Code  Rep.  N.  S,  210,  an  attaehment  waa  issued  and 
aenred  on  R.,  who,  it  ia  alleged,  waa  indebted  to  the  defendantt  and  a  oertificate  de- 
manded under  aection  236.  R.  certified  having  in  hii  hands  $75,  which  the  plain- 
tiff  not  deeming  aatis&ctory,  obtained  an  order  for  R'a  examination.  Held,  that  the 
order  should  not  have  been  made  ;  that  the  order  under  section  236  cannot  be  made 
where  a  certificate  haa  been  made ;  that  if  the  partj  thought  he  oould  show  more 
property  bis  remedy  waa  by  action. 
Laws  of  1848,  cap.  50,  p.  69.  enact : 

§  1.  In  case  any  casliier,  aeoretary,  clerk,  or  individual,  upon  whom  any  sheriff 
ahall  serve  any  ancb  attachment  or  ezeeotion,  ahall  refuse  to  furnish  him  with  the 
eertificate  required  in  and  by  the  third  section  of  the  aet  pasaed  April  11,  1842,  en- 
titled "  An  act  to  amend  the  law  in  relation  to  auits  agamat  foreign  corporations,'' 
ehapier  197,  then  it  ahall  be  lawful  for  the  plaintiff  in  auch  attachment  or  execution 
to  require  the  examination  of  such  cashier, secretary,  clerk,  or  individual,  before  any 
officer  of  the  court  out  of  which  said  attachment  or  execution  ahall  have  issued. 

§9.  The  provisions  of  sections  12,  13,  14,  15,  and  16,  of  article  8,  of  title  1, 
chapter  5th,  part  2d,  of  the  revised  statutes,  in  relation  to  the  mode  of  examining 
non-resident  df  btors,  or  persona  indebted  to  them,  or  having  property  of  theirs  in  his 
or  their  poasession,  shall  apply  to  and  govern  the  examinations  authorized  to  be  had 
in  and  by  this  act,  so  £ir  as  the  same  may  be  applicable. 

§  237.  Jttdgment^  how  satisfied. — ^In  case  judgment  be  enter- 
ed for  the  plaintiff  in  such  action,  the  sheriff  ahall  satisfj  the 
same  out  of  the  property  attached  by  him,  if  it  shall  be  suffi- 
cient for  that  purpose : 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales 
of  perishable  property,  and  of  any  vessel,  or  share  or  interest 
in  any  vessel,  sold  by  him,  or  of  any  debts  or  credits  collected 
by  him,  or  so  much  as  shall  be  necessary  to  satisfy  such  judg- 
ment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have 
been  issued  on  such  judgment,  he  shall  proceed  to  sell  under 
such  execution,  so  much  of  the  attached  property,  real  or  per- 
sonal, except  as  provided  in  subdivision  four  of  this  section,  as 
may  be  necessary  to  satisfy  the  balance,  if  enough  for  that  pur- 
pose shall  remain  in  his  hands ;  and  in  case  of  the  sale  of  any 
rights  or  shares  in  the  stock  of  a  corporation  or  association,  the 
sheriff  shall  execute  to  the  purchaser  a  certificate  of  sale  there- 
of, and  the  purchaser  shall  thereupon  have  all  the  rights  and 
privileges  in  respect  thereto,  which  were  had  by  such  defend- 
ant. 

8.  If  any  of  the  attached  property  belonging  to  the  defend- 
ant, shall  have  passed  out  of  the  hands  of  the  sheriff  without 
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having  been  sold  or  converted  into  money,  snch  Bheriff  shall  re- 
possess himself  of  the  same,  and  for  that  purpose  shall  have  all 
the  authority  which  he  had  to  seize  the  same  under  the  attach- 
ment, and  any  person  who  shall  wilfully  conceal  or  withhold 
such  property  from  the  sheriff,  shall  be  liable  to  double  dama- 
ges at  the  suit  of  the  party  injured. 

4.  Until  the  judgment  against  the  defendant  shall  be  paid, 
the  sheriff  may  proceed  to  collect  the  notes  and  other  evidences 
of  debt,  and  the  debts  that  may  have  been  seized  or  attached 
under  the  warrant  of  attachment,  and  to  prosecute  any  bond  he 
may  have  taken  in  the  course  of  such  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

When  the  judgment  and  all  costs  of  the  proceedings  shall 
have  been  paid,  the  sheriff,  upon  reasonable  demand,  shall  de- 
liver over  to  the  defendant  the  residue  of  the  attached  property 
or  the  proceeds  thereof. 

§  288.  When  action  to  recover  notee^  dfc.^  of  defendant,  may 
be  prosecuted  hyplainUJ^  in  the  aetionin  which  the  attachment 
ieeiced. — ^The  actions  herein  authorized  to  be  brought  by  the 
sheriff,  may  be  prosecuted  by  the  plaintiff,  or  under  his  direc- 
tion, upon  the  delivery  by  him  to  the  sheriff  of  an  undertaking 
executed  by  two  sufficient  sureties,  to  the  effect  that  the  plain- 
tiff will  indemnify  the  sheriff  from  all  damages,  costs,  and  ex- 
penses on  account  thereof,  not  exceeding  two  hundred  and  fifty 
dollars  in  any  one  action.  Buch  sureties  shall,  in  all  cases, 
when  required  by  the  sheriff,  justify,  by  making  an  affidavit 
that  each  is  a  householder,  and  worth  double  the  amount  of  the 
penalty  of  the  bond,  over  and  above  all  demands  and  liabili- 
ties. 

§  239.  JSond  to  sheriff  on  aUacKment,  how  disposed  of  on 
judgment  for  defendant, — If  the  foreign  corporation,  or  absent, 
or  absconding,  or  concealed  defendant,  recover  judgment  against 
the  plaintiff  in  such  action,  any  bond  taken  by  the  sheriff,  ex- 
cept such  as  are  mentioned  in  the  last  section,  all  the  proceeds 
of  sales  and  moneys  collected  by  him,  and  all  the  property  at- 
tached remaining  in  his  hands,  shall  be  delivered  by  him  to  the 
defendant,  or  his  agent,  on  request,  and  the  warrant  shall  be 
discharged,  and  the  property  released  therefrom. 
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§  240.  Discharge  of  aitaohmervt^  and  return  of  property  or 
its  proceeds  to  defendant^  on  his  appearance  in  action. — When- 
eyer  the  defendant  shall  have  appeared  in  such  action,  he  may 
apply  to  tlie  officer  who  issued  the  attachment,  or  to  the  court, 
for  an  order  to  discharge  the  same,  and  if  the  same  be  granted, 
all  the  proceeds  of  sales  and  moneys  collected  by  him,  and  all 
the  property  attached  remaining  in  his  hands,  shall  be  delivered 
or  paid  by  him  to  the  defendant  or  his  agent,  and  released  from 
the  attachment. 

§  241.  Undertaking  on  the  part  of  defendant. — ^Upon  such 
application,  the  defendant  shall  deliver  to  the  court  or  officer 
an  undertaking  executed  by  at  least  two  sureties,  resident  and 
freeholders  in  this  State,  approved  by  such  court  or  officer,  to 
the  effect  that  the  sureties  will  on  demand  pay  to  the  plaintiff 
the  amount  of  the  judgment  that  may  be  recovered  against  the 
defendant  in  the  action,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  shall  be  at  least  double  the  amount  claimed 
by  the  plaintiff  in  his  complaint. 

Where  a  party  has  heen  attached  aa  a  non^reaideDt,  he  may  move  to  have  the 
attachment  diacharged  on  the  ground  of  hie  being  a  resident,  and  the  court  will  grant  a 
reference  to  ascertafn  the  fact,  without  the  undertaking  required  by  this  section.  Kil' 
Umn  T.  Wtukington,  3  Code  Rep.,  78. 

By  a  section  of  the  code  of  Mississippi  it  is  enacted,  **  That  attachments  shall 
hereafter  be  repIcYiable  at  any  time  before  final  judgment,  on  the  appearanoe  of 
such  defendant,  and  his  execution  of  a  bond  with  sufficient  security,  payable  to  the 
plaintiff,  in  a  sum  double  the  value  of  the  property  attached,  aud  conditioned  to  have 
said  property  forthcoming  to  abide  the  order  or  decree  of  the  court  to  which  said 
writ  of  attachment  shall  be  returnable ;  or,  in  default  thereof,  to  pay  and  satisfy,  to  an 
extent  not  exceeding  the  value  of  said  property,  auch  order  or  decree  of  said  court." 
tanteh.,  819.  Under  this  provision,  where  an  attachment  was  served,  and  the  prop- 
erty attached  was  replevied  and  restored  to  the  defendant,  upon  his  giving  the  statu- 
tory bond  to  have  it  forthcoming  to  abide  the  order  of  the  court,  and  before  the 
ja^roeut  in  the  attachment  suit  a  judgment  against  the  defendant  was  obtained  by 
another  person,  and  levied  on  the  property  which  had  been  attached,  the  court, 
held  that  the  attaching  creditor  had  the  prior  lien,  and  would  be  entitled  to  (he  pro- 
ceeds of  the  sale  of  the  attached  property,  his  judgment  having  been  rendered  before 
the  sale;  and  that  the  execution  of  the  replevin  bond  did  not  diacharge  the  lien  cre- 
ated by  the  levying  of  the  attachment.    Oray  v.  Perkiru,  13  Sme.  and  M.,  623. 

In  ao  action  on  a  bond  given  on  the  diacharge  of  a  foreign  attachment,  the  debtor 
is  not  a  competent  witneaa  for  the  defendant,  inaamuch  aa  he  is  aubstantially  the  real 
party.  In  auch  action  it  ia  not  neceaMiry  for  the  creditor  to  establish  a  claim  ex- 
ceeding j|100.  He  can  recover  on  the  bond  any  sum  that  he  can  prove  to  be  justly 
owing  to  him  from  his  foreign  debtor.  Thomp9on  v.  Dickeraon^  1  Code  Rep.  N.  S. 
313. 

§  242.  When  sheriff  to  retwm  fjoarrant  and  proceedings 
thereon. — ^When  the  warrant  shall  be  fully  executed  or  dis- 
charged, the  sheriff  shall  return  the  same  with  his  proceedings 
thereon,  to  the  court  in  which  the  action  was  brought. 
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§  243.  Sheriffs^  fees.— The  Bheriff  shall  be  entitled  to  the 
same  fees  and  compensation  for  services,  and  the  same  dis- 
bursements under  this  title,  as  are  allowed  by  law  for  like  ser- 
vices and  disbursements  under  the  provisions  of  chapter  five, 
title  one,  and  part  two  of  the  Bevised  Statutes. 

The  ppOTision  of  the  reviied  statutes  here  referred  to,  treats  *  Of  title  to  property 
real  and  personal,  transmitted  or  aoqaired  hyspeoial  provisions  of  law."  9  R.  8.,  3d 
ed.,  63.  The  fees  allowed  to  sherifib  are  prescribed  by  2  R.  S.,3d  ed.,  735,  and  Laws 
of  1850,  p.  404 ;  for  which,  see  note  to  section  215  of  this  code,  on  page  223,  anie. 


Chafteb  V. 
Provisional  Remedies, 

SftOTioif  244.    Powers  of  ooart  as  to  receiTers,  deposit  of  money,  ^.,  in  eonrt,  and 

other  provisional  remedies. 

§  244.  [200.]  (Amended  1851-1862.)— P^w^*  cfeouHasto 
reoeiverSy  d^osit  of  money ^  cfec,  in  oonrt^  and  other  jpromsional 
remedies. — A  receiver  may  be  appointed : 

1.  Before  judgment,  on  the  application  of  either  party, 
when  he  establishes  an  cipparent  right  to  property,  which  is  the 
subject  of  the  action,  and  which  is  in  the  possession  of  an  ad- 
verse party,  and  the  property,  or  its  rents  and  profits,  are  in 
danger  of  being  lost,  or  materially  injured  or  impaired. 

2.  After  judgment,  to  carry  the  judgment  into  eflfect. 

8.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an 
appeal,  or  when  an  execution  has  been  returned  unsatisfied, 
and  the  judgment  debtor  refuses  to  apply  his  property  in  satis- 
faction of  the  judgment. 

4.  In  the  cases  provided  in  this  code,  and  by  special 
statutes,  when  a  corporation  has  been  dissolved,  or  is  insolvent, 
or  in  imminent  danger  of  insolvency,  or  has  forfeited  its  cor- 
porate rights. 

6.  In  such  other  cases  as  are  now  provided  by  law,  or  may 
be  in  accordance  with  the  existing  practice,  except  as  otherwise 
provided'  in  this  act. 

When  it  is  admitted  by  the  pleading  or  examination  of  a 
party,  that  he  has  in  his  possession,  or  under  his  control,  any 
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monej  or  other  thing  capable  of  delivery,  which,  being  the  sub- 
ject of  the  litigation,  is  held  by  him  as  trustee  for  another  party 
or  which  belongs  or  is  due  to  another  party,  the  court  may 
order  the  same  to  be  deposited  in  court,  or  delivered  to  such 
party,  with  or  without  security,  subject  to  tbe  further  dii*ection 
of  the  court. 

Whenever,  in  the  exercise  of  its  authority,  a  court  shall 
have  ordered  the  deposit  or  delivery  or  oom^eyance  of  money  or 
other  property^  and  the  order  is  disobeyed,  the  court  besides 
punishing  the  disobedience,  as  for  contempt,  may  make  an 
order,  requiring  the  sheriff  to  take  the  money  or  property,  and 
deposit,  deliver,  or  convey  it  in  conformity  with  the  direction 
of  the  court. 

When 'the  answer  of  the  defendant  admits  part  of  the  plain- 
tiff's claim  to  be  just,  the  court  on  motion,  may  oider  such  de- 
fendant to  satisfy  that  part  of  the  claim,  and  may  enforce  the 
order  as  it  enforces  a  provisional  remedy. 

Thk  MctioD,  before  the  mmendment  of  1851,  wae  as  follows :  Until  the  legidatore 
shall  otherwise  proyide,  the  court  may  appoint  reoeiYers,  and  direct  the  deposit  of 
money  or  other  thing  in  oonrt»  and  grant  the  other  provisional  remedies  now  existing, 
aooMding  to  the  present  practice,  except  as  otherwise  provided  in  this  act. 

The  amendment  of  1852  consisted  in  striking  out  from  subdiiysion  1  the  word 
"  |M*o¥isioiially/*  after  tbe  words,  «  before  judgment,''  and  the  word  '^sneh"  after 
the  words  '*  right  to."  Striking  oat  from  subdivision  5,  the  words  "  the  court  may 
grant  the  other  provisional  remedies  now  existing  according  to  the  present  practice, 
except  as  otherwise  provided  in  tbis  act."  Substituting  in  subdivision  1,  the  words 
*'aii  apparenl*^  for  *a  mrimafacie"  and  in  subdivision  3  the  word  *^ property*'  for 
" thing"  and  inserting  m  subdivision  5  the  words  ** or  conveyance **  ^^ or  convey,*' 

As  to  this  section,  before  amendment  of  1851,  it  waa  observed:  **  The  code  has 
not,  in  terms,  and  I  think  not  in  spirit,  altered  tbe  practice  in  the  appointment  of  re- 
ceivers, so  far  as  notice  to  the  party  to  be  affected  is  concerned."  By  section  244, 
tbe  court  is  authorized  to  appoint  receivera  <*  according  to  the  present  practice,"  that 
is,  the  practice  of  the  supreme  court  in  equity  in  force  at  tbe  time  of  the  adoption  of 
the  code,  which  was  the  same  as  that  of  the  late  court  of  chancery.  By  that  prac- 
tice, a  receiver  could  not  be  appointed  without  notice  to  the  party  interested,  exoept 
nnder  peculiar  circumstances,  demanding  immediate  action,  to  be  made  to  appear 
vpon  the  papers  upon  which  the  application  waa  made.  1  Paige.  17.  3 16.,  438-450. 
8  t^.,  373-481.  And  in  such  cases,  the  receiver  was  appointed  for  the  protection  of 
property,  pendente  lite  ;  and  the  order  did  not  aarame  to  make  a  final  disposition  of 
the  property,  without  a  hearing  of  the  parties. "  Per  Allen,  J.,  in  Kemp  v.  Harding j 
4  Pr.  R.,  178.     Dorr  v.  Noxon^  5  Pr.  K.,  29.    And  see  note  to  section  298-178. 

The  writ  of  snpplicavit  haa  not  ceased  to  exist,  as  a  provisional  remedy.  Per 
Bdmonds,  J.,  in  Forreet  v.  Forreet,  5  Pr.  R.,  121. 

A  receiver  is  an  officer  of  the  court.  He  cannot  be  appointed  until  a  suit  is  com- 
menced. Anon.  1  Atk.,  489— except  in  cases  of  idiots  and  lunatics.  E»  parte 
WkUefield,  3  Atk.,  315. 

Formerly,  a  master  in  chancery  oonld  not  be  a  receiver  (6  Ves.,  427),  nor  a 
•dieitor  in  the  cause,  or  under  a  commiasion  of  lunacy  (2  Mer.,  452),  nor  the'next 
friend  of  an  infant  plaintiff  (2  Mad.,  64),  nor  a  trustee  (8  Yes.,  72 ;  11  ib.^  363 ;  15 
t^.,  584),  but  on  the  voluntary  dissolution  of  a  corporation,  one  of  its  officers  might 
be  appointed  receiver.  (8  Paige,  385.  3  Edw.  Ch.  R.,  385).  But  upon  proceedings 
against  an  insolvent  bank,  one  of  its  officers  oonld  not  be  receiver.  (1  Paige^  511 ; 
8 16.,  388). 
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A  reeeiTer  had  to  te  prayed  for,  in  the  hOU  voder  the  former  praetiee.    3  Atk., 

689.    1  Money,  39. 

tTpon  a  inotioD  for  a  reeeiTer,  the  merite  are  not  inquired  into.  Bach  modon  re- 
latea  only  to  the  preservation  of  the  property  in  coDtroveny.    4  Wend^  173. 

Where  there  .are  no  persons  authorized  to  take  charipeof  and  conduct  the  afikirs  of 
a  eorpor«tion,  a  receiver  will  be  appointed  to  take  charge  of  the  efTecta  of  the  oom- 
paay  and  preserve  them  for  the  benefit  of  the  creditors  and  stockholders  generally. 
Lawrtnes  v.  Oreenwick  Fire  Ijm.  Co^  1  Paige,  587. 

And  a  receiver  will  be  appointed,  where  a  fraud  is  shown  in  the  defendant,  and 
the  fund  is  in  danger  of  being  wasted  or  misapplied.  Podmore  v.  Gunmmg^  0. 
Simons,  485 ;  1  Barb.  Ch.  R.,  664;  1  Hopk.,  429;  3  John.  Ch.,  48. 

A  receiver  also  will  be  appointed  to  prevent  the  removal  of  property  beyond  tlia 
jorisdiction  of  the  court. 

And  a  receiver  will  be  appointed  as  against  a  defendant,  who  is  out  of  the  jnria- 
diolion  of  the  court.  Gibbons  v.  Mainvtaring^  9  Simons,  77 ;  Tan^ld  v.  Irvine^  % 
Russ.,  149. 

A  receiver  could  not  bring  ejectment,  without  leave  of  the  court.  1  Yea.,  Jon^ 
165;  3  Bro.  C.  C,  88.  16  Wend.,  410.  Nor  could  such  an  action  be  brought 
againat  him,  without  leave  of  the  eourL  9  Yes.,  Jun.,  335.  Nor  could  he  make  any 
payment    1  t6.,  85. 

A  receiver  should  apply  for  an  order,  for  leave  to  sue  for  a  debt  Merrit  v.  Lyon^ 
16  Wend.,  410.  And  if  he  does  not  obtain  leave,  and  fail  in  the  »uit,  he  will  be  per- 
aonally  liable  for  costs.  Thus,  where  a  receiver  had  prosecuted  an  action  as  such 
receiver,  without  leave  of  the  court  for  that  purpose  first  obtained,  and  had  failed  in 
the  action,  on  motion  for  costs  against  him  personally,  the  motion  waa  granted. 
Pkelps  V.  Coltt  3  Code  Rep.,  157. 

A  general  creditor  of  insolvent  general  partners  may,  on  complaint  and  answer, 
where  the  debt  is  not  denied,  have  an  injunction  to  protect  the  partoerabip  property 
and  assets,  and  a  receiver  appointed.  Dillon  v.  Horn,  5  Pr.  R.,  35.  It  seenos  that 
the  principle  asserted  by  the  chancellor  in  the  case  of  /nnes  v.  Lansing ,  7  Paige» 
583,  sustaining  a  bill  and  injunction,  npon  the  application  of  a  creditor,  against  in- 
Bolvent  limited  partners,  on  the  ground  that  the  partnership  effects  were  a  trust  fund 
for  the  benefit  of  all  the  creditorsi  ahould  apply  equally  to  an  insolvent  gtntrol  part- 
nership,   lb, 

A  partner,  who  by  his  answer,  admits  that  he  has  in  his  hands  partnership  funds 
which  appear  to  belong  to  the  administrators  of  his  deceased  partner,  will  be  ordered 
to  pay  over  such  funds  to  them,  although  there  are  outatanding  conieeted  claima 
agaiubt  the  firm,  and  it  has  claims  to  enforce  which  will  require  time  and  disburse- 
ments.   Roberta**  Adminiotratoro  v.  Law^  4  Sand.  S.  0.  R ,  642. 

The  order  for  such  payment  will,  however,  require  the  administrators  to  give  se- 
cnrity  to  the  surviving  partner  to  contribute  to  the  outstanding  claims,  if  eetablished, 
and  to  pay  their  share  of  the  ezpenaea  that  may  be  incurred  in  prosecuting  the  de- 
mands of  the  firm.     lb. 

The  surviving  partner  will  also  be  permitted  to  retain  sufficient  to  recover  such 
claims  against  the  deceased  partner  aa  are  contested  in  the  suit  in  which  the  order  is 
made.    Jb. 

Where  it  appears  by  the  pleadings  that  the  plaintiff  deposited  money  with  the 
defendant,  to  pay  for  him  to  a  third  party  (the  defendant  being  surety  for  the  pay- 
ment thereof  to  sueh  third  party),  which  money  is  iu  the  defendant's  posseesion,  the 
court  will  order  it  to  be  deposited  in  court  or  paid  to  such  third  party,  under  subdivi- 
sion 5.    Burkano  v.  Caoey,  4  Sand.  S.  C.  R.,  706. 

In  a  suit  for  winding  up  a  partnervhip,  by  one  claiming  to  be  a  partner,  but  whose 
right  an  partner  is  wholly  denied  by  the  defendant,  and  is  not  clearly  established  by 
the  affidavits,  the  court  will  not  grant  a  receiver  or  an  inionction,  there  being  no 
proof  that  the  fund  is  in  dunger.     Ooulding  v.  Batn,  4  Sand.  S.  C.  R.,  716. 

The  court  will  not  make  an  order  for  payment  under  the  last  clause  of  subdivision 
5,  unless  the  answer  admits  a  specific  sum  to  be  due.  Doian  v.  Petty,  4  Sand.  S. 
C.  R,  673. 

Where  the  answer  traversed  the  phiintiff's  claim  as  stated,  and  then  stated  that 
the  work  was  not  worth  more  than  a  certain  sum,  less  than  that  claimed,  the  court 
denied  a  motion  for  payment  of  the  amount  admitted  to  be  due,  and  aaid ;  We 
feel  impelled  to  be  strict  and  guarded  iu  making  orders  under  this  stringent  re- 
medy,   lb. 
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Wlierait  appeared  tliat  Um  defendamt,  before  answering,  bad  made  an  ofier  nnder 
■action  385  of  tbe  code,  whicb  offer  the  plaintiff  bad  declined,  the  coort  denied  a 
motion  /or  order  for  the  defendant  to  satisfy  the  amount  admitted  to  be  doe  by  the 
answer,  and  said :  The  conrt  does  not  feel  called  upon  to  grant  suob'an  order  to  the 
plaintiff  nnder  such  cireomstances,  so  long  as  it  is  not  clearly  setlied  to  what  extent 
tbe  eoart  may  be  compelled  to  go  in  enforcing  the  order,  "  as  it  enforces  a  provisional 
ranedy.** 

Before  tbe  amendment  of  1851,  it  was  held  that  where  the  answer  admitted  part 
of  the  plaintiff's  claim  to  be  due,  the  coort  might  order  judgment  for  the  amount  so 
admitted  to  be  doe.     Tracy  r.  Humphrey,  3  Code  Rep.,  199. 

By  laws  of  1845,  cap.  87,  p.  73,  **  any  purcbaaer  from  the  reoeiTer  of  a  banking 
eorporation,  of  any  chose  in  notion  belonging  to  the  assets  of  such  corporation,  may 
prosecute  the  same  in  bia  own  name  in  all  carea  where  by  law  the  same  ooold  be 
proaecttted  in  the  name  of  snch  receiyer."    And  see  now  section  1 1 1  of  this  code. 

See  mle  77  of  supreme  conrt  rules. 

As  to  receivers,  in  proceedings  supplementary  to  the  execution,  see  section  298  of 
code. 


TITLE  Vm. 
Of  the  trial  and  judgment  m  CivU  Actions. 

CsArrca      I.  Judgment  upon  failure  to  answer. 

II.  Issues  and  the  modes  of  trial. 

III.  Trial  by  jury. 

IV.  Trial  by  the  court 
V.  Trial  by  referees. 

YI.    Tbe  manner  of  entering  judgment. 


Chapter  L 
Judgment  vpon  failure  to  amswer. 

Sbotxon  245.    Judgment,  what. 

246.    Judgment  on  failure  of  defendant  to  answer. 

347.    Judgment  on  frivolous  demurrer,  answer  or  reply. 

§  245.  [201.]  tTudgmentj  what. — A  judgment  is  the  final  de- 
termination of  the  rights  of  the  parties  in  the  action. 

The  decision  of  the  court  on  a  demurrer,  is  a  judgment.  BentUy  v.  Joae«,  3 
Code  Rep.,  37.  King  v.  Stafford,  5  Pr.  R.  30.  An  order  of  the  supreme  conrt  at 
general  term,  reversing  a  judgment  obtained  at  the  circuit,  and  ordering  a  new  trial, 
ia  not  a  judgment.    Duane  v.  Northern  R.  R.  Co.,  4  Pr.  R.,  364. 

The  distinction  between  an  **  order  "  and  a  **  judgment,"  is  this :  An  order  is  tbe 
decision  of  a  motion.  A  judgment  is  tbe  deoisioo  of  a  trial  by  the  conrt.  Parker, 
Watson,  and  Wright,  JJ.,  in  Bentley  v.  Jonee,  3  Code  Rep.  37.  King  v.  Stafford, 
5  Pr.  R.,  30.  The  decision  of  a  demurrer  is  not  an  order  but  a  judgment.  lb.  The 
worda  "  rule  and  order"  in  no  ease  mean  a  judgment  Darrow  v.  MilUr,  3  Code 
Rep.,  241. 
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*^  In  every  jott,  legal  MUe,  e  jvdgment  under  the  code  ie  a  deelaraition  of  the 
legal  or  equitable  righu  of  theputiee:  it  is  the  appHoatien  of  legal  and  equitable 
principles  to  foots  already  aioertained.  The  faets  must  be  found  before  judgment  can 
be  pronounced.  The  judgment  on  the  facts  may  be  right  or  it  may  be  wrong,  but 
its  correctness  is  to  be  tested  by  inquiring  whether  the  court  have  errsd  in  theprind* 
pies  asiuroed,  or  in  the  application  of  those  principles  to  the  faetL 

*'  In  the  very  words  of  the  code,  s.  245,  '  A  judgment  is  a  final  determinatioD 
of  the  rights  of  the  parties  in  the  action.'  It  is  a  legal  conclusion  from  faets  ascer- 
tained by  the  precis  or  admitted  by  the  parties. 

■*  Section  348,  as  it  now  reads,  in  connection  with  section  245,  Is  of  precisely  the 
same  import  as  section  11,  read  in  the  same  connection,  i.  «.,  an  appeal  may  be  taken 
to  the  general  term  from  (a  judgment)  the  ^a«/  determination  of  the  rights  of  the 
parties,  and  we  can  discover  no  reason  for  giving  to  the  word  *  determisation  '  in  sl 
245,  when  considering  the  appeal  given  by  s.  348^  a  meaning  difierent  from  that 

S'ven  to  the  same  word  in  s.  11,  by  the  court  of  appeala"    Mmrgan  v.  JBrtiee,  1  Code 
ep.,  N.  S.,  366-367. 
See  note  to  section  400  of  this  code. 

§  246.  [202.]  (Amended  1849, 1851.)  Judgment  an  fa/Uure 
ofdefevidawt  to  a/Mioer. — Jadgment  may  be  had  if  the  defend- 
ant fail  to  answer  the  complaint,  ae  follows  : 

1.  In  any  action  arising  on  contract  for  the  recovery  of 
money  only,  the  plaintiff  may  file  with  the  clerk,  proof  of  per- 
sonal service  of  the  snmmons  and  complaint,  on  one  or  more  of 
the  defendants,  or  of  the  snmmons  according  to  the  provisions 
of  section  130,  and  that  no  answer  has  been  received.  The 
clerk  shall  thereupon  enter  jadgment  for  the  amount  men- 
tioned in  the  snmmons,  against  the  defendant  or  defendants,  or 
against  one  or  more  of  several  ylefendants^  in  the  cases  provided 
for  in  section  136.  But  if  the  complaint  be  not  sworn  to,  and 
such  action  is  on  an  instrument  for  the  payment  of  money  only, 
the  clerk,  on  its  production  to  him,  shall  assess  th  e  amount  due 
to  the  plaintiff  thereon ;  and  in  other  cases  shall  ascertain  the 
amount  which  the  plaintiff  is  entitled  to  recover  in  such  action, 
from  his  examination  under  oath,  or  other  proof,  and  enter  the 
judgment  for  the  amount  so  assessed  or  ascertained.  In  case 
the  defendant  give  notice  of  appearance  in  the  action,  he  shall 
be  entitled  to  five  days'  notice  of  the  time  and  place  of  such 
assessment. 

2.  In  other  actions  the  plaintiff  may,  upon  the  like  proof, 
apply  to  the  court  after  the  expiration  of  the  time  for  answering, 
for  the  relief  demanded  in  the  complaint  If  the  taking  of  an 
account  or  the  proof  of  any  fact  be  necessary  to  enable  the 
court  to  give  judgment,  or  to  carry  the  jadgment  into  effect,  the 
court  may  take  the  account  or  hear  the  proof,  or  may  in  its 
discretion,  order  a  reference  for  that  purpose.  And  where  the 
action  is  for  the  recovery  of  money  only,  or  of  specific  real  or 
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personal  property,  with  damages  for  the  withholding  thereof, 
the  court  may  order  the  damages  to  be  assessed  by  a  jury,  or  if 
the  examination  of  a  long  account  be  involved,  by  a  reference 
as  above  provided.  If  the  defendant  give  notice  of  appearance 
in  the  action  before  the  expiration  of  the  time  for  answering, 
he  shall  be  entitled  to  eight  days'  notice  of  the  time  and 
place  of  application  to  the  court  for  the  relief  demanded  by  the 
complaint. 

3.  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff  may  in  like  manner  apply  for  judg* 
ment,  and  the  court  must  thereupon  require  proof  to  be  made 
of  the  demand  mentioned  in  the  complaint,  and  if  the  defend- 
ant be  not  a  resident  of  the  State,  must  require  the  plaintiff  or 
his  agent  to  be  examined  on  oath  respecting  any  payments  that 
have  been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on 
account  of  such  demand,  and  may  render  judgment  for  the 
amount  which  he  is  entitled  to  recover.  Before  rendering  judg- 
ment, the  court  may,  in  its  discretion,  require  the  plaintiff  to 
cause  to  be  filed  satisfactory  security,  to  abide  the  order  of  the 
court  touching  the  restitution  of  any  estate  or  effects  which 
may  be  directed  by  such  judgment  to  be  transferred  or  deliv- 
ered, or  the  restitution  of  any  money  that  may  be  collected 
under  or  by  virtue  of  such  judgment,  in  case  the  defendant  or 
his  representatives  shall  apply  and  be  admitted  to  defend  the 
action,  and  shall  succeed  in  such  defence. 

Amendments. 

The  amendmenta  of  1851  are  in  subdiTisione  2  and  3.    Theae,  before  that  amend- 
ment,  were  aa  follows : 

**  2.  In  other  actions,  the  plaintiff  may>  npon  the  like  proof,  apply  to  the  eourt, 
after  the  expiration  of  the  time  foranaweriog,for  the  relief  demanded  in  the  complaints 
If  the  taking  an  account  or  the  proof  of  any  fact,  be  necessary,  to  enable  the  court 
to  give  judgment,  or  to  carry  the  judgment  into  effect,  the  court,  instead  of  taking 
the  account  or  hearing  the  proof,  may,  in  its  discretion,  order  a  reference  for  that 
pnrpoae  to  any  person,  free  from  all  exception,  to  be  named  by  the  party.  And  where- 
the  action  is  for  the  recovery  of  money  only,  or  of  specific  real  or  personal  property, 
with  damages  for  the  withholding  thereof,  the  court  may  issue  a  writ  of  inquiry,  or 
order  the  damages  to  be  assessed  by  a  jury ;  or  if  the  examination  of  a  long  account 
be  involved,  by  a  reference  as  above  provided.  In  case  the  defendant  give  uotice  of 
appearance  in  the  action  before  the  expiration  of  the  time  for  answering;  he  shall  be 
entitled  to  eight  days'  notice  of  the  time  and  place  of  application  to  the  court  for  the 
relief  demanded  by  the  complaint  in  such  actions. 

*'  3.  In  actions  where  the  service  of  the  summons  and  complaint  was  not  person^, 
the  plaintiff  may  in  like  manner  apply  for  judgment,  and  the  court  shall  thereupon 
cause  proof  to  be  taken  of  the  demand  mentioned  in  the  complaint,  and  in  case  the 
defendant  is  a  non-resident,  shall  cause  the  plaintiff  or  his  agent  to  be  examined,,  on 
oath,  as  to  any  payments  that  have  been  made  to  such  plaintiff,  or  to  any  one  to  his 
nsof  on  account  of  such  demand,  and  may  render  judgment  for  the  amount  which  h» 
is  entitled  to  reoover,  and  may,  in  its  diacretiont  require  the  plaintiff  to  cause  to  b» 

17 


258  JUDGICBNT  OS  FAILtrBB  TO  AHSWEB.  [§  846. 

filed  saUifaetory  aeonrity  to  abide  tlte  order  of  tbe  court  tonehlDg  the  reatitation  of 
any  estate  or  eflfocts  which  may  be  directed  by  snob  jadgment  to  be  transferred  or 
delivered,  or  tbe  restitDtioa  of  aoy  money  that  may  be  oSlected  under  or  by  viitoo 
of  avch  judgment,  in  eaae  the  defendant,  or  hia  repreaentatiTeB,  aball  apply  and  ba 
admitted  to  defend  the  action,  and  shall  suooeed  in  sneh  defence." 

Note  to  9ubdi9i$ion9  1  and  2. 

The  application  for  jndgment,  for  default  of  an  answer,  in  acttons  within  the 
■econd  sabdivision  of  this  section,  must  be  made  at  the  special  term.  Ryan  ▼.  IfcCSan- 
nell,  1  Sand.  8.  C.  R.,  709.    1  uode  Rep.,  93. 

The  oounty  named  in  the  complaint,  to  the  county  of  trial,  whether  there  be  an 
issue  joined,  or  a  judgment  on  failure  of  defendant  to  answer.  And  where  there  ia 
no  answer,  the  application  for  judgment  must  be  made  in  the  county  designated  in 
the  complaint  as  the  oounty  of  trial.  Warner  ▼.  JTefiny,  3  Pr.  R.,  323.  1  Code 
Rep.,  96. 

The  defendant  baa  a  right  to  appear,  on  assessing  the  damagea,  to  mitigate  tiie 
amount,  aa  he  bad  formerly,  on  ezecutmg  a  writ  of  inquiry.    lb. 

But,  by  the  86th  of  the  supreme  court  rales,  it  is  provided,  that  where  tbe 
plaintiff  is  entitled  to  jadgment  by  reason  of  tbe  defendant  failing  to  anawer  the 
complaint,  and  the  relief  demanded  requires  application  to  be  made  to  the  court,  such 
application  may  be  made  at  any  special  term,  in  the  district  embracing  the  county  in 
which  the  action  is  triable,  or  in  any  adjoining  county ;  such  application  may  also  be 
made  at  a  circuit  court  in  the  county  in  which  the  action  is  triable ;  but  when  a  ref- 
erence, or  a  writ  of  inquiry,  shall  be  ordered,  the  same  shall  be  executed  in  the  oounty 
in  which  the  action  is  triable. 

The  mode  of  applying  for  judgment,  on  &ilure  to  anawer,  In  actiona  to  fbreoloee 
■lortgages,  and  for  divorces,  is  prescribed  by  rules  of  court.  See,  as  to  mortgages,  rule 
46,  and  as  to  divorce,  rule  64,  of  the  supreme  court  ruleo. 

**  I  think  that  tbe  first  subdivision  of  this  section  was  intended  to  apply  to  actkna 
upon  promissory  notes,  money  bonds,  and  other  contracts  for  the  payment  of  money 
upon  their  face,  and  not  to  that  large  class  of  actions  for  the  recovery  of  damagea 
merely  on  account  of  the  non-performance  of  some  stipulation  or  duty  other  than  the 
payment  of  a  aum  of  money  due,  although  money  only  was  aought  to  be  recovered 
as  damages,^'  and  doea  not  include  an  action  against  a  common  carrier  for  loaa  of 
goods.    Per  Johnson  J.,  in  Clor  v.  Mallory,  1  Code  Rep.,  127. 

An  action  against  a  common  carrier,  to  recover  for  goods  lost,  sounds  in  tort, 
and  an  application  for  judgment,  must  be  made  to  the  court  for  judgment  under  the 
2d  subdivision.  Plynn  v.  Hudson  River  R.  R.  Co,^  6  Pr.  R.,  308.  See,  however, 
Trapp  V.  N.  Y.  and  Erie  R.  R.  Co.,  I  Code  Rep.  N.  S.,  384,  6  Pr.  R.,  237,  which 
waa  a  suit  against  common  carriers  for  the  non-delivery  of  goods  entrusted  to  them 
to  carry,  and  it  waa  held,  that  it  was  an  action  to  recover  money  only,  and  waa 
within  the  1st  subdivision.  It  does  not  appear,  however,  that  there  was  any  allega- 
tion in  the  complaint  that  the  defendants  were  common  carriers,  or  that  the  eauae 
of  action  arose  against  them  as  such. 

The  words  "  and  that  no  answer  has  been  received,"  in  this  section,  must  be 
read  **  and  that  no  anawer  or  demurrer  has  been  received."  Broadkeadr.  Broadkead^ 
4.  Pr.  R.,  308.    3  Code  Rep.,  8. 

And  it  will  not  be  oontended  that  a  plaintiff  can  take  judgment  if  a  demurrer  haa 
been  served.    Ih, 

But  if  the  defendant  has  demurred  to  the  complaint,  and  the  demurrer  hss  been 
overruled,  or  there  is  a  direction  for  judgment  under  section  247,  there  is  in  that  caae 
a  failure  to  answer  within  this  section,  and  the  like  proceedings  may  be  had  as  where 
neither  answer  nor  demurrer  is  put  in.  JTtng  v.  Stafford,  5  Pr.  R.,  30 ;  Aymar  v. 
Chaae,  I  Code  Rep.  N.  S.,  141. 

According  to  the  old  practice,  the  proceedings  in  caae  of  judgment  for  the  plain^ 
tiff  upon  a  demurrer  were  the  same  aain  case  of  judgment  by  default,  JCtng  v.  Staf* 
ford,  eupra. 

And  where  a  defendant  demurs  to  the  complaint,  it  is  an  appearance  in  the  actlofi ; 
and  although  such  demurrer  may  be  set  aside  or  held  to  be  frivoloua,  the  defendant 
is  nevertheless  entitled  to  notice  of  the  assessment  of  damages  or  of  the  amount  dne 
•the  plaintiff,  in  like  manner  as  if  he  had  given  a  simple  notice  of  appearance,     lb. 

And  where  in  an  action  on  a  promissory  note  the  complaint  waa  not  verifiedt 
the  defendant  demurred  to  the  complaint,  and  plaintiff  obtained  a  directlSn  for 
judgment  under  section  247,  unless  the  defendant  put  in  an  anawer  within  tan 
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dajt.  The  definidftiil  did  not  answer  within  ten  days,  and  therenpoa,  the  plain- 
ts gave  the  defendanfe  attorney  notice  of  adjusting  the  costs  ;  filed  with  the 
clerk  an  affidavit  stating  the  direotioo  made  by  the  judge,  that  ten  days  had 
elapsed,  and  that  no  answer  had  been  pat  in ;  had  the  amount  due  on  the  note 
assessed  by  the  clerk ;  and  entered  a  final  judgment  for  the  amount  so  as- 
sessed. No  notice  of  assessment  of  damages  was  given  to  the  defendsnt's  attorney. 
The  court  held  the  judgment  irregular  That  the  provisions  of  the  revised  statutes, 
2  R.  S.»  366,  ss.  1,  3,  4,  to  the  effect  that,  if  in  an  action  on  a  promissory  note,  in- 
terlooatory  judgment  be  rendered  Tor  the  plaintiff  upon  demurrer,  the  court  shall 
direct  the  clerk  to  assess  the  damages,  and  if  the  defendant  hss  appeared  in  the  cause, 
notice  of  the  assessment  must  .be  served  on  the  attorney,  are  not  necessarily  inconsist- 
ent with  the  code,  and  are  retained  by  section  468.  That  although  it  might  seem  an 
idle  ceremony  to  file  with  the  clerk  proof  of  the  personal  service  of  the  summons  and 
^complaint,  in  a  suit  where  a  defendant  has  appeared  and  put  in  a  demurrer,  yet  this 
seems  to  be  rendered  necessary  by  section  269,  in  all  cases  where  a  judgment  is  given 
for  the  plaintiff  on  an  issue  of  law. 

And  the  omitting  to  file  inch  proof  will  render  the  judgment  irregular.    lb. 
If,  however,  the  complaint  be  not  verified,  and  the  defendant  give  notice  of  ap- 
pearance, he  is  entitled  to  notice  of  the  application  for  judgment.  '^nHorn  v.  Mont* 
g9mery,  5  Pr.  R.,  238. 

And  where,  in  an  action  on  a  promissory  note,  the  complaint  purported  to  be  veri- 
fied, but  in  fact  was  not  verified,  what  purported  to  be  a  verification  being  a  nullity, 
the  defendant  gave  notice  of  appearance,  but  did  not  put  in  any  answer,  aud  the 
plaintiff,  without  any  notice  to  the  defendant,  entered  up  his  judgment,  it  wse  held, 
that  the  judgment  was  irregular,  and  that  notice  should  have  been  given  to  the  de- 
fendanL     &, 

Where  notice  of  appearance  is  not  given  until  after  the  application  for  judgments 
the  plaintiff  is  not  bound  to  serve  the  defeodanl's  attorney  with  notice  of  the  aaeess- 
ment  of  damages.  Lynde$  v.  West^  12  Wend.,  835.  See,  however,  Van  Loan  v. 
Vrigg9, 1  C.  C,  50. 

La  an  action  on  contract  to  recover  money  onlyi  and  the  complaint  verified,  the 
defendant  gave  notice  of  appearance,  but  did  not  answer,  and  at  the  expiration  of  the 
time  to  answer,  the  plaintiff  took  judgment  without  any  notice  to  the  defendant.  It 
was  held,  that  he  was  regular,  and  that  the  defendant  was  not  entitled  to  any  notice ; 
that  in  such  a  caae  there  was  no  assessment  Dix  v.  Palmer y  3  Code  Rep.,  214 ;  5 
Pr.  R.,  233.    Southworth  v.  Curtis^  6  Pr.  R.,  271. 

An  action  for  a  breach  of  promise  of  marriage  is  an  action  on  contract,  and  within 
the  first  subdivision  of  this  section,  and  ^*  if  the  complaint  be  verified,  the  plaintiff, 
upon  the  defendant's  failure  to  answer,  becomes  ab«oIutely  entitled  to  judgment  for 
the  amount  of  damages  specified  in  tlie  summons.  If  the  complaint  be  not  sworn  to, 
it  then  becomes  the  duty  of  the  clerk  ^^  to  ascertain  the  amount  which  the  plaintiff 
u  entitled  to  reeovert  from  her  examination  under  oath^  or  other  proof, ^*  williame 
▼.  Miller,  4  Pr.  R.,  94 ;  2  Code  Rep.,  55.  Leopold  v.  Poppenheimer,  I  Code  Rep., 
126.  And  in  Trapp  v.  N,  Y.  ^  Erie  R.  R.  Co.,  I  Code  Rep.  N.  S.,  384 ;  6  Pr.  R., 
S37,  Shankland,  J.,  held,  that  an  aotiou  to  recover  damsges  for  the  breach  of  a  spe- 
cial contract  was  an  action  for  the  recovery  of  money  only,  aod  not  any  other  relief; 
and  his  honor  said,  the  case  of  Williame  v.  Miller ,  eupra,  was  correctly  decided. 

Where  the  complaint  set  forth  a  fraudulent  purchaae,  and  the  defendant  having 
omitted  to  answer,  the  plaintiff  moved  for  judgment,  and  that  an  sward  of  execution 
against  the  person  of  the  defendant  might  be  inserted  in  the  judgment  roll,  the  court 
refused  the  motion,  holding,  that  under  the  code  the  judgment  need  not  (at  least,  in 
such  a  case  as  that  then  before  the  court)  specify  the  kind  of  execution  to  be  issued  ; 
but  how  it  would  have  been,  had  an  answer  been  put  in  denying  the  fraud,  the  court 
did  not  deem  it  necessary  to  decide.  Cooney  v.  Van  Reneeelaer,  1  Code  Rep.,  38. 
In  Squire  ▼.  ElnMrth,  4  Pr.  R.,  77,  an  action  on  contract  for  the  recovery  of  money 
only,  the  complaint  was  not  verified,  and  the  question  was  raised  as  to  the  manner  in 
which  the  plaintiff  was  to  obtain  his  judgment ;  and  it  was  held,  that  the  action  not 
being  on  an  instrument  for  the  payment  of  money,  bat  being  on  an  account  for  goods 
sold,  the  clerk  was  to  ascertain  the  amount  which  the  plaintiff  was  entitled  to  recover. 
This,  however,  is  to  be  done  by  the  clerk  in  due  form.  It  will  not  do  for  him  merely 
to  take  the  oral  examination  of  the  party  or  his  witnesses,  and  then  insert  the  amount 
in  the  judgment  roll ;  he  must  make  and  file  with  the  record  a  report  of  his  finding, 
like  the  report  on  assessment  under  the  former  practice,  so  that  the  defendant  may 
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have  Mmie  meaiM  of  atoertamiDg  what  is  the  deebioa  of  the  derk  in  the  premiaM ; 
■ome  means  of  correctiDg  any  errors  into  which  he  may  fall.  The  report  sboald  ba 
annexed  to  and  made  to  form  part  of  the  record.  The  clerk  is  sobstitnted  for  the 
former  sherifiTs  jury  of  inquiry,  and  there  is  no  reaaon  wh]r  ^^  shoold  not,  aa  was 
formerly  the  practice,  make  a  report  of  the  decision  between  the  parties.  Per  Ed- 
monds, J.,  in  Squire  y.  Elnoartkt  4  Pr.  R.,  77. 

In  an  action  againat  a  common  carrier  for  loss  of  gooda,  where  the  defendant  ap- 
peared, but  did  not  answer  in  due  time,  and  the  plaintiff  took  judgment  without  any 
notice  to  the  defendant,  the  court  aet  aside  snob  judgment  as  irregular.  CZor  v.  Mal^ 
lory,  1  Code  Rep.,  126. 

And  per  Johnsoo,  J.:  "  It  seems  to  me,  however,  that  the  plaintiff  was  wrong  In 
entering  up  his  judgment  without  notice  to  the  defendant's  attorney,  as  he  might  do 
in  a  case  under  sub.  I  of  section  246  of  the  code.  Although  this  was  an  action  aris- 
ing upon  contract,  and  the  plaintiff  sought  to  recover  the  damage  he  had  suataiued 
from  the  alleged  breach  of  it  in  money  only,  I  do  not  regard  it  as  the  case  contem- 
plated by  sub.  1.  It  may  satisfy  the  language,  but  not  tne  spirit  and  intent,  of  that 
subdivision. 

*^  The  latter  class,  in  my  judgment,  fiills  more  properly  under  the  provisions  of 
sub.  2  of  the  section,  where  the  proof  of  the  fiiots  alleged  is  neoessary  to  enable  the 
court  to  give  judgment.  The  contract  upon  which  the  action  waa  brought  was  for 
the  delivery  of  goods  as  bailee,  and  not  for  the  payment  of  money ;  and  the  action  is 
in  aubstance  for  the  value  of  the  gooda  negligently  lost  The  contract  in  such  a  case 
furnishes  no  guide  for  the  measure  of  the  recovery  ;  and  proof  is  therefore  neoeesaiy 
to  inform  the  conscienoe  of  the  court  as  to  the  value  of  the  goods,  and  the  damage 
Bttstained  by  their  non-delivery.  It  cannot  be  that  the  legislature  intended  to  oom^ 
the  defendants  to  put  in  a  defence  in  every  case,  and  incur  the  trouble  and  increased 
expense  of  a  trial,  or  submit  to  whatever  the  judgment  or  conscience  of  the  other 
party  might  claim  by  way  of  damages,  when  the  real  damages  in  every  such  case 
might  be  ascertained  by  a  simple  appearance  and  the  production  of  proof  as  to  that 
single  question,  before  the  referees  or  jury.  I  am  not  aware  that  any  construction 
has  as  yet  been  given  to  thia  section  of  the  code,  but  I  am  aatisSed  the  one  I  have 
now  given  it  will  be  found  by  far  the  more  safe  and  convenient  in  practice,  and  tend 
materially  to  lighten  the  expense  and  burden  of  litigation  in  a  vast  number  of  csaes 
which  most  be  constantly  arbing.  If  I  am  right  in  this,  the  plaintiff  should  have  ' 
given  the  defendant's  attorney  eight  days'  notice,  and  had  his  damages  assessed  un- 
der the  order  of  the  court,  before  entering  his  judgment*'  lb.  And  see  Flynn  v. 
Hudson  River  R.  R.  Co.y  6  Pr.  R.,  308;  and,  seemingly  centra,  Trapp  v.  N.  F.  4" 
Erie  R.  R.  Co.,  I  Code  Rep.  N.  8.,  384 ;  6  Pr.  R.  217. 

And  it  seems  that  although  the  summons  may  be  in  the  form  prescribed  by  the 
first  subdivision  of  section  129,  and  no  objection  is  made  thereto  by  the  defendant 
before  judgment,  yet,  if  the  answer  be  in  fact  within  the  second  subdivision  of  sec- 
tion 129,  the  plaintiff  cannot  take  judgment  pursuant  to  the  first  subdivision  of  this 
section,  and  if  he  do,  the  defendant  may  object  to  the  regularity  of  the  judgment. 
Clor  V.  Mallory,  1  Code  Rep.,  126. 

Where,  in  a  foreolosore  action,  the  summons  stated  that  judgment  would  be  taken 
for  a  specific  sum,  but  the  complaint  prayed  only  a  sale  and  payment  of  the  proceeda, 
the  motion  for  judgment  was  denied,  without  prejudice  to  a  motion  to  amend  the 
summons.     Wyant  v.  Reevea,  1  Code  Rep.,  49. 

And  where  in  an  action  to  recover  for  goods  sold  and  work  done ,  and  claim  of  a 
judgment  for  a  certain  amount,  the  aummons  stated  that  the  plaintiff  would  apply  to 
the  court  for  the  relief  demanded  in  the  complaint,  was  in  fact  in  the  form  prescribed 
by  subdivision  2  of  section  129,  the  defendant  failed  io  answer,  and  on  the  plaintiff's 
applying  for  judgment,  his  application  was  denied  on  the  ground  that  his  summons 
was  in  the  wrong  form.     Diblee  v.  Mason,  I  Code  Rep.,  37. 

In  an  action  for  an  assault,  &c.,  where  the  defendant  omits  to  answer,  there  n  no- 
thing in  the  code  to  require  the  damages  to  be  assessed  by  a  jury  at  the  circuit,  and 
it  is  more  convenient  and  more  in  accordance  with  the  former  practice  to  have  the 
damages  assessed  by  a  sheriff's  jury.  It  is  in  the  power  and  discretion  of  the  justice 
at  special  term,  to  whom  the  application  is  made  for  judgment,  to  wder  the  damsges 
to  be  aesessed  by  a  sheriff's  jury.  Richards  v.  Swetxer,  3  Pr.  R.,  413,414.  I  Code 
Rep.,  117.    Stanley  v.  Andersen,  1  Code  Rep.,  52. 

The  sppointment  of  a  referee  in  an  action  for  assault  and  battery  to  assess  dam. 
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aget,  after  jad^nMDt  for  defaolt  of  an  answer,  it  irregnlar.  Damages  In  sach  cases 
mast  be  asseased  by  a  siierift's  jary.     Boyce  t.  Comaiock^  1  Code  Rep  ,  N.  S.,  290. 

An  action  for  an  assaoU  and  battery  is  an  action  for  the  recovery  of  money  only. 
In  snch  an  action,  damages  are  to  be  assessed  by  a  jury,  unless  the  examination  of 
a  lon|(  acooont  be  necessary.    lb. 

In  a  suit  for  partition  commenced  by  summons  and  complaint  under  the  code,  if 
any  of  the  defendants  do  not  answer  within  the  time  prescribed,  it  is  unnecessary  to 
enter  an  order  for  their  default.  Plaintiff  is  entitled  to  the  relief  demanded  in  his 
complaint.     Walton  t.  Brighamy  1  Code  Rep.,  67. 

Where  the  relief  demanded  by  the  complaint  was  a  judgment  for  th6  return  of 
peraonal  property  or  its  value,  and  no  answer  was  pot  in,  it  was  held  that  the  plain- 
tiff might  elect  which  judgment  he  would  take,  but  that  he  could  not  be  allowed  to 
take  judgment  in  the  alternative.  In  that  class  of  cases  the  judgment  must  be  fioal 
and  certain.     Commercial  Bank  v.  White ^  3  Pr.  R.,  293 ;  1  Code  Rep.,  68. 

Where  a  complaint  asks  for  specific  relief,  and  the  defendant  makes  no  defence, 
the  plaintiff  cannot  take  judgment  for  a  greater  amount  than  is  asked  for  iu  the  com- 
plaint   Hurde  v.  I/eavenworth,  1  Code  Rep.,  N.8.,  S78. 

The  plaintiff  in  the  oomplaiot  asked  to  have  notes  to  the  amount  of  |(5,000  de- 
livered up  and  cancelled,  and  to  have  judgment  for  |(2,000  ;  held,  that  a  judgment 
ftir  $6,000,  exceeded  the  relief  sought  in  the  oomplaiot,  and  Uie  judgment  was  re- 
▼eised.    lb. 

Upon  taking  a  judgment  for  want  of  an  answer  in  an  action  on  contract  for  the 
recovery  of  monev  only,  if  the  complaint  is  verified,  it  is  not  necessary  to  take  proof 
of  the  plainttff^s  claim.     lb, 

'*  By  the  words  *  the  like  proof, ^  [in  subdivision  S]  I  understand  the  proof  of 
serving  the  summons  and  complaint,  and  that  no  answer  has  been  received.  No  proof 
is  neoessary  if  the  complaint  is  sworn  to.  If  the  complaint  is  not  sworn  to,  and  the 
proceedings  are  before  the  clerk,  he  is  required  to  take  proof  either  by  examination  of 
the  plaintiff  or  of  witnesses.  A  similar  practice  seems  to  be  required  when  the  appli- 
eatioD  for  relief  is  made  to  the  court,''  per  Ingraham,  J.  Hurd  ▼.  Leavenworth^  I 
Code  Repi,  N.  S.,  279. 

Where  after  judgment  entered  for  default  of  an  answer,  the  plaintiff  requires  a 
reference,  on  the  ground  that  the  taking  of  an  account  is  neoessary,  he  will  be  re- 
quired to  do  more  than  state  generally  that  a  reference  is  necessary  ;  he  must  state 
eiroomstances  (torn  which  the  court  may  judge  of  the  necessity  for  a  reference  ;  thus 
where  after  judgment  for  want  of  a  plea  the  plaintiff  on  a  general  affidavit  that  the 
UMjuiry  involved  the  examination  of  a  long  account  asked  for  a  reference  to  ascertain 
the  amount  of  damages,  Edmonds,  J.,  said,  **  Cases  of  this  kind  have  occurred 
where  the  damages  could  very  oonveniently  have  been  tried  by  a  sheriff^s  jury  ;  but 
where  the  plaintiff  on  an  affidavit  like  this  has  obtained  an  order  of  reference,  and 
largely  augmented  the  costs,  to  guard  against  such  an  abuse,  I  shall  in  future  exact 
from  the  plaintiff,  a  sworn  copy  of  the  account  on  which  the  action  is  brought,  so  that 
the  court  may  judge  for  itself  as  to  the  necessity  of  a  reference."  Brown  v.  Miller j 
1  Barb,  8.  C  R.,  24 

When  the  plaintiff  is  entitled  to  judgment  upon  failure  of  the  defendant  to  an- 
■wer,  and  the  relief  demanded  requires  application  to  be  made  to  the  court,  such  ap- 
plication may  be  made  at  any  special  term  in  the  district  embracing  the  county  in 
which  the  action  is  triable,  or  in  an  adjoining  county  ;  such  application  may  also  be 
made  at  a  circuit  court  in  the  county  in  which  the  action  is  triable.  But  when  a 
reference  or  writ  of  inquiry  shall  be  ordered,  the  same  shall  be  executed  in  the  county 
IB  which  the  action  is  triable.    Supreme  Court,  rule  86. 

Note  to  eubdivieion  3. 
'  This  subdivision  has  not  received  judicial  interpretation  in  any  important  case. 
As  we  understand  the  practice  in  oases  falling  within  this  subdivision,  it  is — after 
the  expimtion  of  twenty  days  from  the  termination  of  the  time  prescribed  for  publi- 
cation, if  no  answer  has  been  received,  the  plaintiff  may  move  at  special  term  for  a 
reference  to  a  referee  to  take  proof  of  the  demand  mentioned  in  the  complaint,  and, 
if  the  defendant  be  a  non-resident,  "  to  examine  the  pkintiff  or  his  agent  on  oath, 
respecting  any  payments  that  have  been  made  to  the  plaintiff  or  to  any  one  for  his 
nee,  on  account  of  such  demand.' '  Thia  motion  is  founded  on  the  order  for  publica- 
tion, the  affidavit  of  mailing  copies  of  the  summons  and  complaint,  affidavits  of  the 
publication  of  the  ■ummons,  and  affidavit  of  no  answer  having  been  recaived  ;  and 
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that  the  defendaoi  w  a  resident  or  a  non-reddent.  On  an  order  for  referenoe  heing 
oblainddy  the  referee  prooeeds  in  the  aanal  coarse  and  makes  his  report.  The  plain- 
tiff may  then  move  for  confirmation  of  the  referred  report  and  for  judgment 

The  aboYe  is  the  course  nsnally  pursued,  aad  seems  the  more  regular;  but  we 
know  that  in  oue  case  the  plaintiff,  instead  of  moving  for  a  refersnoe,  moved  for 
jadgment  in  the  first  instance. 

The  action  was  a  money  demand  on  contract,  the  defendant  a  non-resident,  and 
the  serTice  had  heen  by  publication.  The  plaintiff,  oo  the  order  for  publication,  affi* 
davit  of  mailing  copies  of  the  summons  and  complaint,  affidavit  of  publication,  affi« 
davit  of  uo  answer  having  been  received,  and  that  defendant  was  a  non-resident, 
and  an  affidavit  of  the  plaintiff  that  the  aniount  claimed  by  the  complaint  was  justly 
due  and  owing,  and  that  no  payments  had  been  paid  to  him  the  plaintiff,  or  to  any 
one  for  his  use,  on  account  of  such  demand,  moved  for  judgment.  Roosevelt,  J.,  be* 
fore  whom  the  motion  was  made,  said  he  doubted  whether  the  affidavit  of  the  plaintiff 
was  sufficient  proo/  of  the  demand  within  the  meaning  of  this  section,  but  be  allowed 
the  plaintiff  to  take  judgment. 

The  question  seems  to  be  :  is  an  affidavit  of  the  plaintiff  sufficient  proof  of  the  de- 
mand, and  will  his  sffidavil  satisfy  the  requirement  that  he  shall  be  "  oxaminod  on 
oath,^*  respecting  any  payments? 

As  to  *'  pr0(^,"  it  is  **any  thing  which  serves  either  immediately  or  mediately  to 
convince  the  mind  of  the  truth  or  falsehood  of  a  fact  or  proposition."    Best  oo  By* 
(Burrill,  Law  Diet  Proof),    And  see  Wills  on  Grim.  Bv.,  %  3 ;  Greenl.  Ew,  1;  Ja- 
cobs* Law  Diet,  Proof 

And  to  show  that  proof  in  this  section*  may  be  satisfied  by  the  affidavit  of  the 
plaintiff,  see  sub.  1,  by  which  the  plaintiff  is  required  to  file  with  the  derkoroe/ that 
no  answer  has  been  received.  Where  the  plaintiff  sues  in  person,  his  affimivit  is  the 
only  means  by  which  the  non-receipt  of  an  answer  can  be  proved,  and  the  plaintiff** 
affidavit  would  be  sufficient  proof 

Again,  the  2d  of  the  rnlesof  the  court  of  appeals  requires  an  "Affidaoit  promng''" 
when  the  appeal  was  perfected.  The  court  of  appeals  has  held  that  an  affidavit  of 
the  plaintiff  the  respondent,  was  an  '*  Affidavit  proving V 

And  an  ex  parte  affidavit  of  a  judgment  creditor  is  sufficient  "proop^  of  the  re- 
turn of  an  execution  unsatisfied  to  warrant  the  granting  an  order  under  sectioo  S99. 
Conway  v.  Hitehingo,  9  Barb.  S.  C.  R.,  378. 

Marine  policies  contain  a  clause  requiring  **  proof  of  Zess.''  This  does  not  mean 
such  proof  as  would  carry  a  cause  to  a  jury,  but  only  such  as  famishes  a  reasonable 
presumption  of  the  loss  claimed.  Child  v.  Sun  Mut.  Ino,  Co.,  3  Sand.  8.  C.  it.,269 
confirming  on  this  point,  Taleot  v.  Marine  Int.  Co.,  2  Johns.,  R..  130.  Barkor  ▼• 
Phanix  Ino.  Co.,  8  (6.,  307.  Lawroncey.  Ocean  Ino.  Co.^  11  t6.,  242.  Paeifie  Ino. 
Co.  V.  Catlett,  4  Wend.,  83. 

On  the  other  hatod,  it  is  said,  **  When  a  statute  requires  proof  to  be  made,  it  must 
be  made  by  legal  evidence,  unless  from  the  context  or  other  qualifying  words  it  la 
apparent  the  legislature  intended  that  the  fact  might  be  shown  by  afiMavit  or  in 
some  other  manner."  Bvffalo  and  State  Line  R,  R.  Co.  v.  Rejfnoldo,  6  Pr.  R.,  98$ 
and  in  Brown  v.  Hinehman^  9  Johns.  R.,75,  it  is  said,  **  Proof  meana  legal  evidence, 
and  that  cannot  be  by  the  parties'  own  oath  unless  the  statute  expressly  says  so.* 
Terry  v.  Fargo,  10  t6.,  114.  SUenhurg  v.  Harty,  10 16.,  167. 


Appeal  from  Judgment  by  default. 

In  one  case  it  was  held  by  the  New  York  court  of  common  p]eas,^that  where 
a  defendant  suffered  judgment  to  be  taken  against  him  for  want  of  an  answer,  he 
could  not  appeal  from  such  judgment.  Jonee  v.  ilCtp,  1  Code  Rep.,  119;  but  in 
Raynor  v.  Clark,  3  Code  Rep.,  230,  the  supreme  court  said,  All  that  a  party  admits 
by  suffering  a  default,  is  the  truth  of  the  facts  alleged  against  him,  and  if  a  deelarap 
tion  under  the  former  system  did  not  contain  sufficient  to  show  a  cause  of  action,  the 
defendant  could  take  advantage  of  the  defect,  either  by  motion  in  arrest  of  judgment 
or  writ  of  error.  For*a  like  defect  in  a  complaint,  under  the  code,  the  defendant  may 
appeal  from  the  judgment  to  the  general  term.  The  form  of  the  remedy  only  is 
changed.     Calligan  v.  Hallett,  I  Caines*  R.,  104. 

See  section  353  of  this  code. 
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§  247.  Judgment  anfriodloua  demurrer^  answer^  or  reply. — 
If  a  demurrer,  answer,  or  reply,  be  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  of  five  days,  may  apply 
to  a  judge  of  the  court,  either  in  or  out  of  the  court,  for  judg- 
ment thereon^  and  judgment  may  be  given  accordingly. 

The  eode  of  1848  had  do  corretpoodiog  section  to  this;  and  under  that  code  it 
was  at  first  held,  that  a  motion  to  set  aside  a  deinnrrer  as  friroloos,  would  not  be  eo- 
toitained,  and  that  the  proper  course  was  to  place  the  cause  on  the  calendar.  FwrU 
ridge  Y.  MeCarthy^  I  Code  Rep.,  49.  And  in  another  case  it  was  said,  there  is  no 
law  for  treating  even  a  frirolous  deinnrrer  as  a  nullity ;  the  only  mode  of  (Totting  rid 
of  H  is  to  put  it  on  the  calendar.  Swift  ▼.  Df  Witt,  1  Code  Rep.,  25.  But  under 
theee  mUngs,  frivolous  pleadings  began  to  multipiy,  and  the  court  was,  as  it  were, 
forced  to  hold,  that  even  under  the  code  of  1848,  where  a  frivolous  answer  or  de- 
murrer was  interposed,  the  opposite  party  might  move  for  judgment,  as  for  want  of 
an  anawer,  on  the  notice  prescribed  for  special  motions.  NohU  v.  Trowbridge,  1 
Oode  Rep.,  38 ;  Hartneee  v.  Bennett,  ib.,  86 ;  Coming  v.  Haight,  ib.,  73.  And  it 
was  ftirther  held,  that  a  party  did  not  waive  his  right  so  to  move  by  answering  such 
frivdona  pleading.  Stokee  v.  Hagarj  1  Code  Rep.,  84.  We  apprehend,  however, 
that  it  would  not  be  safe  to  move  under  this  section,  after  having  answered  the  plead- 
ing objected  ta 

The  court  will  not  strilce  oof  a  demurrer  as  frivolous,  unless  it  appears  to  be  talcen 
merely  for  the  j^urpose  of  delay,  or  unless  the  grounds  of  demurrer  set  forth  are 
dearly  untenable.    Heefue  v.  Kloppenburg,  2  0)de  Rep,  76. 

In  a  case  of  doubt,  the  court  wiU  not  adopt  the  stringent  and  summary  mode  of 
giving  judgment  by  striking  out  a  pleading  as  frivolous.  Per  Crippen,  J,,  in  Tern* 
pie  V.  murrinf,  6  Pr.  R,  331 ;  and  see  to  the  same  effect.  Roe  v.  Waekington  Mu- 
tm^  ine.  Co,,  1  Code  Rep.,  N.  S.,  185. 

Where  a  complaint  by  an  endorMr  of  a  promissory  note,  alleged  that  the  plain- 
tiff waa  the  **  lawful  holder  "  of  the  note,  and  the  defendant  demurred,  alleging  for 
cause,  that  it  did  not  appear  by  the  complaint  that  the  plaintiff  was  the  "  owner  "  of 
the  note^  the  court  refused  a  motion  to  set  aside  the  demurrer  as  frivolous.  Beeeh 
▼.  CMimp,  2  Code  Rep..  66. 

An  answer  which  denies  a  material  dlegation  in  the  complaint,  cannot  be  struck 
out  as  *<  frivolous.)'  Davts  v.  Potter ,  2  Code  Rep.,  91) ;  Temple  v.  Murray,  6  Pr. 
&,  331. 

Under  the  former  practice,  where  a  party  moved  to  strilce  out  pleas  as  false  and 
frivdooa,  his  notice  not  specifying  any  ground  for  the  motion,  and  his  affidavits  d- 
leging  only  that  the  pleas  were  &lse,  held  thut  he  could  not  avdl  himself  of  the 
frivdousoess  of  the  pleas.    Maury  v.  Fan  Arnum^  1  Hill,  370. 

Much  doubt  has  arisen  in  practice,  as  to  when  it  is  proper  to  move  under  this 
MCtion  and  when  to  demur.  In  Scotill  v.  Howell,  2  Code  Rep-,  33,  the  answer 
avowedly  addressed  itself  to  the  pidntiff  *s  bill  of  particulars,  instead  of  to  the  com- 
pldnt,  and  the  pidntiff  moved  under  this  section  lor  judgment ;  but  the  court  said 
the  answer  was  int^fieienty  and  if  '*  the  pidntiff  had  demurred,  he  undoubtedly 
would  have  succeeded ;  but  he  has  mistaken  his  remedy  "  by  asking  for  judgment 
imder  this  section ;  and  the  motion  was  denied. 

In  Darrow  v.  Miller,  3  Code  Rep.,  241,  Sill,  J.,  sdd,  <<The  mischiefs  which  sec- 
tion 152  and  section  247  were  designed  to  remedy,  have,  I  think,  as  well  as  the 
remedies  themselves,  been  somewhat  confounded ;  and  his  honor  came  to  the  con- 
clunon  in  that  case,  that  to  authorise  an  order  upon  a  motion  to  strike  out  an  answer 
as  frivolous,  it  must  appear  that  the  answer  is  a  '  sham  pleading,'  which  does  not 
necessarily  follow  from  its  being  merely  frivolous. 

"  A  frivoloue  answer  Is  quite  different  from  a  eham  answer.  It  is  an  answer 
which,  if  true,  does  not  contdn  any  defence  to  any  part  of  the  pidntiff 's  cause  of  ae* 
lion ;  and  its  insufficiency  as  a  defence  most  be  so  glaring  that  the  court  can  deter- 
mine it  upon  a  bare  inspecticii,  without  argument.  It  differs  toldly  from  a  sham 
answer  in  this,  that  the  one  is  always  assumed  to  be  true,  and  the  other  most  always 
be  proved  to  be  false  ;  one  is  dways  bad  on  its  face,  the  other  generally  good ;  one 
IB  deoidad  by  inspection,  the  other  by  proof  aliunde^   I  cannot  concur  with  those  who 
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•appose  ■ham  and  frivoWni  plaadiagii  are  oonfoavcled  vndar  iha  ooda  I  tliink  ifaey 
occapy,  as  they  always  did,  distioet  frroands."  Per  Barcalo,  J.,  io  NiehoU  ▼.  JontM^ 
6  Pr.  R.,  35S ;  and  see,  to  the  like  effect,  Brown  ▼.  Jeniwn^  1  Code  Rep.,  N.  S.,  156. 

An  answer  to  a  complaint  filed  ander  the  roeehanios'  lieo  law,  setting  op  that 
the  work  and  labor  of  the  claimant  were  performed  before  the  passage  of  the  lien 
law  of  July,  1851,  was  refused  to  be  stricken  out  as  frivolous,  amitk  t.  Ifaniee,  1 
Code  Rep.,  N.  8.,  383. 

A  frivolotts  demurrer  canoot  be  treated  as  a  nullity.    4  Hill,  56. 

The  late  supreme  court  adopted  the  practice  of  striking  out  pleas  wbich  were 
palpabljr  frivolous.  HtaUn  v.  BwUU,  13  Wend.,  772;  Lowry  v.  Hail^  1  Hill,  663. 
But  to  justify  striking  them  out,  they  must  be  not  only  frivolous,  but  palpably  so,  and 
to  a  degree  that  wilt  satisfy  the  court  that  they  were  interposed  merely  for  delay,  or 
with  some  other  improper  motive.  Maury  v.  Van  ArRwm,  1  Hill,  370  ;  Fi$ktr  t. 
Pomd^  t6.,  672 ;  Melville  t.  Haxlett,  18  Weud.,  680  ;  Davit  v.  Adanu,  4  Cow.» 
142 ;  Lowrie  v.  Hall,  1  Hill,  663 ;  and  see  Balmauno  v.  Thompson,  6  Bing.,  N.  C, 
153.  The  152d  section  of  the  code  simply  applies  the  former  praotioe  of  striking  out 
sham  defences  to  the  new  system  of  pleading ;  and  an  answer  which  is  shown,  by 
its  falsity  or  palpable  frivolousness,  to  be  put  in  for  delay  merely,  or  other  improper 
object,  will  be  stricken  out  as  a  sham  defence,  in  the  same  manner,  and  for  the  like 
reason,  that  a  plea  embrachig  the  same  matter  would  have  been  set  aside  under  the 
former  practice. 

But  a  pleading  may  be  frivolous,  and  still  be  interposed  in  good  faith.  MiUer  t. 
Heathy  7  Cow.,  lOl ;  Patten  v.  HarriOy  10  Wend.,  623.  And  unless  the  want  of 
good  faith  is  manifest,  the  pleading,  though  technically  frtvolonsj  should  remain  on 
record.  For  a  party  has  the  right  to  have  any  defence,  honestly  interposed,  passed 
upon,  not  only  in  the  court  of  original  jurisdiction,  but  in  a  court  of  appeal.  In  such 
a  case,  the  remedy  of  the  party  alleging  the  frivolousness  of  the  pleading  is,  if  he  de- 
sire a  summary  decision,  to  move  for  judgment  under  section  247. 

An  answer  would  not,  under  the  former  practice,  be  struck  out  as  frivolous,  solely 
on  the  ground  that  the  court  had  previously  held  a  similar  answer  bad  on  demurrer. 
Davit  V.  Adamo,  4  Cow.,  142. 

The  motion  to  strike  out  a  pleading  as  frivolous  must  be  made  at  the  ■Pfo>*i 
term  ;  the  order  for  that  purpose  cannot  be  granted  at  chambers.  Darrow  v.  MilUr, 
3  Code  Rep.,  241. 

A  motion  for  judgment,  on  the  ground  that  a  demurrer  put  in  to  the  complaint 
is  frivolous,  may  be  made,  although  twenty  days  have  not  elapsed  since  the  service 
of  the  demurrer.  If,  within  the  twenty  days  allowed  for  amending,  the  party  so 
amend  the  demurrer  that  it  is  no  longer  frivolous,  the  motion  will  be  denied  without 
costs.  Currie  v.  Baldwin^  4  Sand.,  S.  C.  R.,  690  $  see^  however,  WiUiamo  ▼.  WU- 
kinoon,  1  Code  Rep.,  N.  8.,  20. 

There  is  no  time  limited  within  which  the  motion  is  to  be  made.  Darrsio  ▼.  Jft2- 
ler,  3  Code  Rep.,  241. 

The  motion  may  be  made  on  the  copy  pleading  served,  and  no  affidavit  is  neces- 
sary,   lb. 

The  judgment  must  be  granted  or  refused  on  what  appears  upon  the  pleading* 
alone,  and  an  affidavit,  if  served,  could  not  be  taken  into  account  in  deciding  this 
question.  In  this  respect,  it  is  like  a  motion  in  court  for  judgment  upon  demurrer, 
or  upon  a  pleading  not  answered.  By  this,  it  is  merely  intended,  that  no  affidavit 
need  be  served  with  the  motion  papers ;  for  if  the  defendant  does  not  appear  to  op- 
pose the  motion,  the  plaintiff  must  give  proof  of  the  reception  of  the  answer  and  of 
the  service  of  the  notice  of  motion.     lb. 

To  authorise  the  jpranting  of  judgment  under  this  section,  the  notice  of  motion 
must  ask  either  for  ^'judgment "  or  *' relief ;''  and  where  a  notice  of  motion,  after 
asking  for  an  order  to  strike  out  an  answer  as  frivolous,  concluded  by  asking  for  such 
other  **  order,"  dta,  it  was  held,  that  under  such  a  notice,  relief  could  not  be  given 
under  this  section,  because  the  relief  granted  in  this  section  is  not  an  order,  but  a 
judgment  lb.  Roe  v.  Waohimgton  Mutual  In$,  Co,^  1  Code  Rep.,  N.  S,,  185; 
and  see  Mamry  v.  Van  Amum,  1  Hill,  370. 

The  application  for  judgment  under  this  section,  and  decision  on  such  applMation, 
is  a  summary  trial  of  an  issue  of  law ;  and  the  decision  of  such  application  is  a  judg- 
ment BentUy  v.  Jones,  3  Code  Rep.,  37 ;  4  Pr.  R.,  335 ;  JTing  v.  St^ford^  5  Pr. 
R,30. 

The  insertion  of  leave  to  answer  does  not  make  snob  decision  an  order.    Ih» 
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To  obtaio  a  reTiair  of  aneh  deeiaion,  tho  pftrty  diaMtiified  nawt  appeal  from  iha 
jads^ment  entered  on  each  decbion.     lb. 

The  words,  "judgment  mey  be  given  aeoordinj^Iy,*'  do  not  neoeisarily  require 
judgment  to  be  entered  by  the  clerk,  on  the  deeieion  of  the  judge,  for  the  sum  men- 
tioned in  the  complaint,  without  any  anesement  of  damages,  or  proof  as  to  the  amount 
due  the  plaintiff  This  would  work  gross  injustice,  especially  where  the  action  is  in 
tort,  or  on  contract,  for  unliquidated  dsmages.  The  idea  that  judgment  is  to  be  im* 
mediately  entered  in  such  cases,  is  negated  by  section  369.     /6, 

And  see,  now,  the  amendment  to  section  369,  and  note  to  sections  153  and  346. 

Motions  for  judgment  on  account  of  the  fri?olonsnessness  of  a  demurrer,  are  often 
granted,  with  costs.  What  authority  has  the  court  to  grant  costs  in  such  a  case  ? 
Bee  1  Code  Rep.  N.  S.  371,  n. 

Where  there  is  an  issue  of  law  and  an  iaiue  of  fact,  no  judgment  for  costs  can 
be  entered  in  favor  of  the  party  who  prevails  upon  the  issue  A  law,  until  the  issue  of 
ftMSt  is  disposed  of.    Matter 9  v.  Bamardf  6  Pr.  R.,  114. 

By  rule  46  of  the  equity  rules  of  1847,  on  a  plea  or  demurrer  being  overruled  as 
frirolous,  the  defendant  might,  on  payment  of  oosti,  put  in  an  answer  within  twenty 
days,  or  within  such  other  time  as  may  be  prescribed  by  the  court.  It  is  now  the 
more  common  practice,  after  a  demurrer  has  been  overruled  as  frivolous,  on  the  pro- 
duction of  an  affidavit  of  merits,  to  admit  the  defendant  to  put  in  an  answer  within 
a  limited  period,  on  payment  of  oosta  Under  the  practice  in  chancery,  the  defend- 
ant could  not,  after  a  plea  or  demurrer  had  been  overruled  as  frivolous,  have  an  ix 
parte  order  for  further  time  to  answer,  beyond  the  time  allowed  by  the  order  overml- 
tng  the  plea  or  demurrer.  Trim  v.  Baker,  6  Turn  and  R.,  353.  Hurd  v.  Uaynee, 
9  PMge,  604>    The  decimons  in  these  cases  appear  applicable  to  the  present  praotioa. 


OHAPTEE  n. 
Issues  and  the  mode  of  trial. 

SboTion  348.  The  different  kinds  of  issues. 

349.  Issue  of  law. 

350.  Isiue  of  fact 

351.  On  issues  of  both  law  and  fact,  the  issue  of  law  to  be  first  tried. 
353.  Trial  defined. 

353.  Issues,  how  tried. 

354.  Other  issues,  to  be  tried  by  the  court 

355.  Issues,  where  to  be  tried. 

356.  Either  party  may  give  notice  of  trial.    Note  of  issue. 

357.  Order  of  disposing  of  issues  on  the  calendar. 

§  248.  [203.]  The  diff^ererU  kmds  of  issues. — Issues  arise 
upon  the  pleadings,  when  a  fact  or  conclusion  of  law  is  main- 
tained by  the  one  party  and  controverted  by  the  other.  They 
are  of  two  kinds  : 

1.  Of  law;  and 

2.  Of  feet. 

§  249.  [204.]  Issue  of  law. — ^An  issue  of  law  arises, 
Upon  a  demurrer  to  the  complaint,  answer  or  reply,  or  to 
some  part  thereof. 
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§  350.  [205.]  (Amended  1849.)  Isme  qffaa.—Au  iaene  of 
tBLCt  arises, 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer ;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the 
reply ;  or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is 
joined  thereon. 

§  251.  [206.]  On  u&uee  of  both  lawandfactj  the  isms  qf- 
law  to  he  first  tried. — Issues  both  of  law  and  of  fact  may  arise 
npon  different  parts  of  the  pleadings  in  the  same  action.    In 
snch  cases,  the  issues  of  law  most  be  first  tried  imless  the  court 
otherwise  direct. 

Where  tbere  were  nraea  of  law  and  faoft  in  a  ease,  aad  both  parties  Dotieed  the 
canae  for  trial  on  the  ime  of  faot,  and  the  iaaae  of  fact  was  tried  without  objeetion 
before  the  iaBuee  of  law,  it  waa  afterwards  oontended  that  the  trial  was  irregnlar, 
beoauae  the  iaiue  of  law  waa  not  6rBt  tried  ;  hot  it  waa  held  in  the  anperior  oourt,  all 
the  judges  ooncarring,  that  both  parties  having  noticed  the  iasae  of  faot  for  trial,  had 
consented  to  its  being  first  tried,  and  it  must  be  deemed  to  have  been  first  tried  by  or* 
der  of  the  oourt     Warner  v.  Wigert,  2  Sand.  8.  C.  R.,  635. 

In  the  ease  last  cited  it  was  announced  that  the  fature  practice  of  the  saperior 
court  would  be,  *^  that  whenever  a  cauae  was  moved  on  the  trial  calendar  in  which 
there  was  an  issue  of  law  pendinff,  the  court  will  then  determine  whether  the  iasaecf 
faot  shall  be  first  tried  or  not,  and  it  is  not  necessary  to  obtain  a  previous  order  on  the 
subject." 

If  the  issues  of  fact  were  first  tried  without  any  order,  meiual  or  prtntwutd,  it 
aeeras  the  trial  would  be  irregular.     Harper  v.  Boniurantt  7  Sme.  and  M.,  397. 

'*  The  practice  waa  settled  under  oar  former  system,  and  there  b  nothing  in  the 
code  that  changes  it  in  this  respect,  that  where  there  is  an  iasue  of  law  and  an  issue 
of  fact  in  a  cause,  no  judgment  for  costs  can  be  euisred  in  fiivor  of  the  party  who 
prevails  on  the  issue  of  law,  until  the  iasue  of  fact  is  dispossd  of."  Maetere  v.  Bar" 
fforif,  6Pr.  R..  114 

§  252.  [207.]  (Amended  1849-1861-1862.)  IHal  defined.— 
A  trial  is  the  judicial  examination  of  the  issues  between  the 
parties,  whether  they  be  issues  of  law  or  of  fact 

The  amendment  of  1852  restores  this  section  to  the  precise  wording  of  the  same 
aection  in  the  code  of  1849. 

This  section  is^  so  far  aa  an  issne  of  fact  ia  concerned,  merely  declaratory  of  the 
enating  law.  (3  BIk.  Com.  330).  It  is  true,  it  includes  the  examination  of  issues  of 
law  aa  well  as  of  ftct  within  its  definition,  so  that  what  waa  formerly  an  "  argvment " 
or  "  hewing  "  is  now  a  trial.  Thia  is  the  odIv  difference  between  a  trial  under  the 
code  and  under  the  former  system.  Per  Oridley,  J.,  in  Uodd  v.  Cmrry,  4  Pr.  R., 
133, 124. 

The  taking  a  dismissal  of  the  complaint  nnder  section  258,  waa  held  to  be  a  trial 
within  the  definition  of  a  trial  oontainea  in  thia  aection.  Dodd  v.  Curry,  4  Pr.  R., 
123. 

An  iasae  of  law  on  demurrer  may  be  brought  on  to  argnment  at  a  ^wcial  term* 
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held  in  a  diflerent  ooanty  in  the  dietriet  from  that  iadieated  as  the  pkoe  of  trial  in 
the  oomphunt     Ward  t.  Doom,  6  Pr.  R.,  274. 

§  253.  [208.]  (Amended  1849-1852.)  Issues,  how  tried.— 
An  issue  of  law  mnst  be  tried  by  the  court,  unless  it  be  referred, 
as  provided  in  sections  two  hundred  and  seventy,  and  two 
hundred  and  seventj-one.  An  issue  of  fact  in  an  action  for  the 
recovery  of  money  only,  or  of  specific  real  or  personal  prop- 
erty, or  for  a  divorce  from  the  marriage  contract  on  the 
ground  of  adultery,  must  be  tried  by  a  jury,  unless  a  jury  trial 
be  waived  as  provided  in  section  two  hundred  and  sixty-six, 
or  a  reference  be  ordered  as  provided  in  sections  two  hundred 
and  seventy,  and  two  hundred  and  seventy-one. 

Prior  to  ihe  ameadmeDt  of  1853,  th»  aection  read :  **  Whenever  in  an  action  for 
the  recovery  of  money  only,  or  of  specific  real  or  peraonal  property,  there  shall  be 
an  issue  of  fact,  it  mnst  be  tried  by  a  jury,  nnless  a  jury  trial  be  waiyed  as  provided 
in  section  S66,  or  a  reference  be  ordered  as  provided  in  sections  370  and  271." 

The  words  '*  apecifio  real  or  personal  property  "  in  this  section,  relate  to  personal 
property  which  was  formerly  the  subject  of  an  action  of  replevin,  and  does  not  relate 
to  claims  in  equity.  Cakoon  ▼.  Pretidgnt^  ^.,  of  Bank  of  Utiea,  4  Pr.  R,  423 ;  3 
Code  Rep.,  lia 

.  In  the  cases  where  the  trial  of  issues  of  fact  is  not  provided  for  in  this  section,  if 
either  party  desires  a  trial  by  jury,  such  party  must  within  ten  days  after  issue  joined 
give  notice  of  a  special  motion  to  settle  the  issues,  and  the  court,  or  judge,  may  settle 
the  issues,  or  may  refer  it  to  a  referee  to  settle  the  issues.  8udi  issues  must  be  set# 
tied  in  the  form  prescribed  in  section  72  of  this  code.  See  mie  70  of  supreme  court 
mles  in  appendix. 

The  court  has  no  power  to  send  an  issue  of  fac  t  tobe  tried  by  a  sheriff's  jury. 
Dolam  V.  Petty,  4  Sand.  S.  C  R,  673. 

§  254.  [209.]  (Amended  1849.)  Other  issues  to  he  tried  hy 
ihe  court. — ^Every  other  issue  is  triable  by  the  court,  which, 
however,  may  order  the  whole  issue,  or  any  specific  question  of 
fact  involved  therein,  to  be  tried  by  a  jury ;  or  may  refer  it,  as 
provided  in  sections  270  and  271. 

'*  The  effect  of  sections  253,  254,  h  to  throw  the  trial  of  all  questions  of  fact,  in 
the  old  common  law  actions,  upon  the  court  and  jury,  and,  at  the  same  time,  to 
throw  the  trial  of  the  whole  class  of  equity  suits  upon  the  court  without  a  jury,  nn- 
kas  for  some  special  reason  the  oourt  shall  order  such  issue  to  be  tried  by  a  Jury. 
Hilt  V.  McCarthy,  3  Code  Rep.,  50. 

§  255.  [210.]  (Amended  1849-1851-1862.)  Ismes,  where  to 
ie  tried. — ^AU  issues  of  fact,  triable  by  a  jury  or  by  the  court, 
must  be  tried  before  a  single  judge.  Issues  of  &ct  in  the  su- 
preme court  must  be  tried  at  a  circuit  court  when  the  trial  is 
by  jury,  othei*wise,  at  a  circuit  court  or  special  term,  as  the  court 
may  by  its  rules  prescribe.    Issues  of  law  must  be  tried  at  a 
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eircuU  conH  or  special  term,  cmd  shaily  unless  the  court,  other- 
vnse  direct^  have  preference  on  the  calendar. 

Thifl  sectioD,  prior  to  the  amendment  of  1651,  wae  ai  followi: 

All  iwnet,  whether  of  law  or  faot,  triable  by  the  jury  or  by  the  ooart,  shall  be 
tried  before  a  eiogle  judge.  Imuee  of  fact  in  the  vnpreme  ooart,  shall  be  tried  at 
thedrooit  oourta,  tflBneeof  law,  in  the  fint  inatance,  at  a  oiroait  court  or  apecial 
term. 

The  words  t'li  italie  are  the  amendments  of  1852.  the  words,  "  eireuii  etmrt  cr 
cpeetoZ,"  are  substituted  for  the  word  **  general "  and  the  words,  *'  ofAertoise  direct, 
have  preference  on  the  calendar,"  are  substituted  for  the  words,  *<  order  the  trial  to 
be  had  at  a  special  ferm.*' 

**  The  provision  allowing  an  issue  of  law  to  be  tried  before  a  single  judge,  at  any 
time,  is  designed  lo  prevent  the  delay  which  now  sometimes  arises  from  a  demurrer 
put  in  for  that  purpose  alone,"  CodiJLere*  note,  Ciml  Code,  s.  763. 

On  the  6th  of  October,  1851,  the  supreme  court,  m  the  first  district,  made  the 
following  rule : 

Pursuant  to  section  955  of  the  code  of  procedure,  it  b  ordered  that  all  issnea  of 
&ct  wherein  the  trial  is  not  required  by  the  statute  to  be  by  a  jury,  all  iasuea  of  law, 
all  points  of  law  reserved  by  a  judge  at  chambers,  and  all  cases  made  subject  to  the 
opinion  of  the  court,  shall  be  first  heard  and  tried  at  a  special  term,  unless  otherwise 
ordered  in  each  particular  case. 

And,  it  is  further  ordered,  that  all  oases  now  on  the  calendar  of  the  general  term, 
or  circuit,  and  which  are  included  in  the  foregoing  order,  shall  be  tiansferred,  by  the 
clerk,  to  the  special  term  calendar,  and  bo  h«Mird  and  tried  there  without  any  further 
notice  from  the  attorneys  to  the  clerk,  or  to  each  other. 

§  266.  [211.]  Either  party  may  give  notice  of  trial.  NoU 
of  issue, — At  any  time  after  issue,  and  at  least  ten  days  before 
4he  court,  either  party  may  give  notice  of  trial.  The  party 
giving  the  notice  shall  furnish  the  clerk  at  least  four  days  before 
the  court  with  a  note  of  the  issue,  containing  the  title  of  the 
action,  the  names  of  the  attorneys  and  the  time  when  the  last 
pleading  was  served ;  and  the  clerk  shall  thereupon  enter  the 
cause  upon  the  calendar,  according  to  the  date  of  the  issue. 

This  flection  is  identical  with  section  311  of  the  oode  of  1848,  under  which  it 
was  held,  that  a  notice  of  trial  served  on  the  9ih,  for  the  19th,  the  19th  being  a 
Monday,  was  a  notice  of  ten  days,  and  a  sufficient  notice  under  this  section.  Eaeton 
T.  Chamherlin^  3  Pr.  R.,  412,  413.  And  a  notice  of  trial  served  on  the  Uth,  for  the 
21st,  held  good.    Dayton  v.  Melntyre,  5  Pr.  R.,  117.    See  section  407,  note. 

Either  party  may  notice  a  cause  for  trial  before  a  referee.  Williame  v.  Sage,  1 
Code  Rep.,  N.  S.,358. 

The  words  *' before  the  court,"  when  applied  to  actions  pending  before  a  referee, 
should  be  construed,  before  the  day  named  in  the  notice,  or  designated  by  the  referee 
for  the  trial.     lb. 

Williame  v.  Sage,  supra,  was  decided  in  direct  opposition  to  a  dicta  of  JoAiimv, 
J,,  (in  Holmee  v.  Slocum,  6  Pr.  R.,  219)  that  section  256  relates  exclusively  to  iasaes 
to  be  tried  at  the  circuit. 

By  the  rules  of  the  Kew  York  common  pleas,  the  notice  of  trial  must  be  for  the 
first  day  of  the  term,  and  where  the  parties  agree  in  writing  to  waive  a  trial  by  jury, 
the  note  of  issue  is  to  state  such  consent.    See  rules  in  appendix. 

Notes  of  issue  for  the  general  term  are  to  be  filed  four  days  before  the  commeooe- 
ment  of  the  court  at  which  the  cause  may  be  noticed.  See  rule  34  of  supreme  court 
rules  in  appendix. 

In  the  court  of  appeals  either  party  may  bring  on  the  argument  on  a  notice  of 
eight  days,  which  notice,  except  in  criminal  cases,  is  to  be  for  the  first  day  of  the  term. 
A  copy  of  the  notice,  specifying  the  judicial  district  in  which  the  cause  originated,  it 
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to  be  fbrDwIiad  by  th«  olerk,  eight  days  before  the  6nt  day  of  the  term.     See  mle  6 
of  rules  of  the  coart  of  appeals,  ia  appeadiz. 

In  Wilkin  v.  Pearce,  4  Pr.  R..  26,  it  was  held  by  the  ooart  of  appeals,  that  aa 
attorney  should  not  wait  do  til  the  last  day  bat  one  for  filinfj^  notice  of  argnment  or 
lasoe  before  sending  to  the  clerk  a  copy  to  file  for  the  calendar ;  and  if  he  does  thus 
wait  withont  a  sofficient  ezcnse,  and  circnmstaocea  then  transpire  which  prevent 
him  from  sending  the  notice  in  season  for  the  calendar,  he  will  not  be  allowed  to  pat 
his  cause  o^  the  calendar,  whatever  his  ezcnse  may  be,  after  that  time. 

Where  there  are  several  defendants  defending  by  separate  attorneys,  and  the 
phuntiiF  notice  the  eanse,  he  moat  serve  each  defendant  with  notice  of  trial.  3 
Price.  73. 

May  one  of  several  defendants  appearing  by  separate  attorneys  notice  the  cause 
for  trial  7 

Where  there  are  two  actions  depeuding  between  the  same  parties  and  prosecuted 
and  defended  by  the  same  attorney,  and  one  action  only  is  noticed  for  trial,  the  notice 
should  specify  the  action  intended  to  be  tried,  or  it  may  bo  considered  insufficient. 
LeMher  v.  Porme/ee,  1  Wend.,  23. 

The  notice  of  trial  must  state  the  plaintiff's  intention  to  take  an  inquest,  or  he 
cannot  do  so. 

If  besides  the  issue  to  be  tried  there  are  also  damages  to  be  assessed  on  a  default 
entered  in  the  same  action,  the  notice  of  trial  should  also  ezpress  the  plaintiff's  in- 
tentioo  to  have  such  damages  assessed  by  the  jury  who  try  the  issue.     6  Cow.,  539. 

And  where  an  answer  is  framed  with  a  view  to  affirmative  relief,  if  the  defend- 
ant notice  the  cause,  his  notice  should,  it  is  thought,  express  his  intention  to  take 
jadgmeot  for  such  relief. 

Where  there  are  several  defendants  who  appear  by  different  attorneys^  a  separate 
notice  must  be  served  on  each.    3  Price,  72. 

Prior  to  the  code,  in  all  personal  sctions,  except  replevin,  (2  R.  S-,  2d  ed.,  436,  s. 
46),  the  plaintiff  a/one  was  authorized  to  notice  the  cause  for  trial.  In  the  £oglish 
practice,  where  the  plaintiff  neglects  to  notice  the  cause  for  trial,  the  defendant  may 
proceed  to  the  trial  by  proviso,  as  it  is  termed,  instead  of  moving  for  a  nonsuit. 
The  trial  by  proviso  was  and  is  of  rare  occurrence.  An  instance  of  it  in  this  State  ia 
The  People  v.  Bank  of  Waehingtoa,  7  Cow.,  519. 

If  the  notice  is  insufficient,  and  the  party  proceeds  to  trial,  and  obtains  a  verdict 
io  the  absence  of  the  opposite  party,  the  court,  on  motion,  will  set  the  verdict  aside, 
15  Johns.  R.,  399,  if  the  defect  was  such  as  misled  the  opposite  party.  1  Calnes  R., 
154;  3  lb.,  86,  133;  4  Cow.,  60;  11  Wend.,  178. 

And  for  this  purpose  they  will  look  only  at  the  notice. 

After  noticing  the  cause,  the  party  giving  the  notice  may  countermaod  the  same, 
but  he  will  have  to  pay  the  costs  incurred  by  the  opposite  party  in  consequence  of 
the  notice.    2  R.  S.,  514,  s.  37  ;  2  Wend.,  241  ;  1  How.,  S.  T.  It,  66,  53. 

The  notice  of  countermand  would  be  unavailing  where  both  parties  notice  the 
oause,  and  io  such  a  esse  the  party  countermanding  would  not  be  liable  for  costs.  It 
ia  now  the  more  ordinary  practice  for  both  parties  to  notice  the  cause. 

The  object  of  the  defendant  noticing  the  cause  is  usually  to  euHble  him  to  bring 
the  issue  to  trial  under  section  258.  See  note  to  section  25b.  This  provision  appears 
to  be  a  revival  of  the  obsolete  practice  of  a  trial  by  proviso.  See  Tidd*s  Pr.,  Am, 
ed.  of  1807,  p.  700.  And  bv  the  practice  prior  to  Uie  code,  in  actions  of  replevin, 
prohibition,  and  quare  impeait,  the  defendant  might  notice  the  cause  for  trial ;  and 
in  equity  either  party  might  notice  the  cause  for  hearing.  Under  the  old  practice 
of  a  trial  by  proviso,  where  the  defendant  noticed  the  cauae  for  trial,  he  Ibenoeforth 
occupied  the  position  of  a  plaintiff,  with  respect  to  his  rights  and  liability  as  to  pay- 
ing costs  on  countermand,  or  for  not  proceeding  to  trial  according  to  notice,  or  for 
postponing  the  trial.  But  where,  in  a  replevin  suit  brought  prior  to  the  code,  the 
defendant  noticed  the  cause  for  trial,  and  the  plaintiff  not  having  filed  an  affidavit  of 
merit8»  the  defendant  moved  the  cause  out  of  its  order  on  the  calendar,  and  took  an 
inquest,  the  court  set  such  inquest  aside,  and  said  there  was  no  practice  allowing  a 
defendant  to  move  the  cause  out  of  its  order  on  the  calendar,  or  requiring  a  plaintiff 
to  file  an  affidavit  of  merits  to  prevent  an  inquest  been  taken  against  him.  Regan 
▼.  Prieel,  3  Denio,  163. 

If  no  notice  of  trial  be  given,  or  the  notice  be  Irregular  or  insufficient  and  the 
plaintiff  proceeds  to  trial,  and  obtaina  a  verdict,  the  court,  on  application  of  the  de- 
fendant, will  set  the  verdict  aside.    1  Arek.  Pr,,  154 ;  3  M  226 }  3  TidtTePr.,  813 ; 
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15  JoknM.  E^  399.  8m  1  Coswm;  X.,  154.  But  m  detormiaiiig  the  anfBeioMij 
of  the  notice,  the  eourt  will  inqaire  whether  the  attorney  or  party  waa  misled  by  the 
defect,  (3  Cata««  jR.,  86,  133  ;  4  CetMR,  60  ;  11  WefuL,  178);  and  for  thiipiiipoaa 
they  will  look  not  only  to  the  fiioe  of  the  notice^  bat  to  other  ciroiwiataocea,  to  aaa 
whether  the  opposite  party  was  in  faet  misled,  4  Cpwefi,  60.  Thus,  where  the  name 
of  one  of  the  parttea  was  written  Jeanis,  instead  of  Teoais,  it  was  held  soffieient.  3 
Caine*  R^  133.  So,  a  notice  of  trial  for  Tneaday  the  18th,  instead  of  Monday  the 
18th  (3  id,  87),  or  for  the  third  Monday  instead  of  the  third  Tnesday,  the  party  Bot 
being  misled  (4  Gotten,  60),  waa  held  saffieient.    And  see  1  Chiit,  R.,  11. 

Formerly  where  there  were  several-  issues  joined  at  different  times  hi  the  same 
cause,  its  order  on  the  calendar  waa  determined  by  the  date  of  the  first  issae.  3 
Cow,,  1 6.  The  wording  of  the  section  seems  to  laTor  the  idea  that  the  time  when  the 
last  pleading  was  served  is  the  date  of  the  issue. 

§  257.  [212.]  Order  of  diepasing  of  issues  on  the  edlendcur. 
— ^The  issnee  on  the  calendar  shall  be  disposed  of  in  the  follow- 
ing order ;  unless,  for  the  convenience  of  parties,  or  the  dis- 
patch of  business,  the  court  shall  otherwise  direct : 

1.  Issues  of  fact  to  be  tried  by  a  jury ; 

2.  Issues  of  fact  to  be  tried  by  the  court ; 
S.  Issues  of  law. 

By  laws  of  1850,  cap.  128,  p.  200,  it  b  eoaeted,  that : 

§  1.  **  Every  issue  of  fact  joined,  or  hereafter  to  be  joined,  in  any  action  broo^t 
by  the  attorney-general  of  this  State,  pursuant  to  the  joint  resolution  of  the  senate 
and  assembly  of  the  10th  day  of  April,  one  thousand  eight  hundred  and  forty-eight, 
or  proceedings  iu  the  nature  of  a  quo  warranto,  shall  have  a  preference,  at  the  court 
at  which  it  shall  be  noticed  for  trial,  over  all  other  causes  ;  and  every  case  made, 
special  verdict  rendered,  and  bill  of  exceptions  taken  on  soch  trial,  and  every  issue 
of  law  joined  on  the  pleadings  in  such  suit  or  proceedings,  and  every  sppeal  from  any 
judgment  rendered  in  any  auch  suit  or  proceedings,  shall  have  a  preference  in  the 
argument  thereof,  in  any  court  where  the  same  may  be  pending.*' 

The  joint  resolution  above  referred  to,  may  be  fonnd  in  laws  of  1848,  p,  582,  and 
is  as  follows : 

**  Resolved  (if  the  senate  concur),  that  the  attorney -general  be  Instructed  care- 
follv  to  inqaire  and  ascertain  whether,  in  anv  lands  of  this  State,  now  claimed  to  be 
held  under  any  of  the  manorial  titles  referred  to  in  this  report,  the  claim  of  the  pres- 
ent landlords  be  open  to  just  doubt  and  question,  and  whether,  in  bis  judgment,  thia 
State  may  justly  and  legally  lay  claim  to  the  title  of  the  same,  or  any  part  thereof 
by  escheat  or  otherwise ;  and  if,  in  his  opinion,  the  title  of  the  present  olaimanta 
may  be  justly  questioned,  and  the  right  of  the  State  to  snch  lands,  or  to  any  part  of 
the  same,  be  established  according  to  law,  that  he  take  auch  measures,  either  by  suit 
at  law,  or  any  other  proper  proo^ings,  aa  will  test  the  validity  of  such  titles  or 
olaima." 

By  2  R.  8.,  2nd  ed.,  374,  s.  11,  presumed  to  be  still  in  ibroe,  actions  againat  cor- 
porations on  a  note  or  other  evidence  of  debt,  for  the  absolute  payment  of  money  on 
demand,  or  at  any  particular  times^  have  a  preference  over  other  causes. 

Issues  of  law  have  a  preference  on  tiie  calendar.    Code,  s.  255. 

Inquests  may  be  taken  in  actions  out  of  their  order  on  the  calendar.  Rule  12  of 
supreme  court  rules. 

As  to  causes  on  the  calendar  of  the  court  of  appeals,  see  section  13  of  this  code. 
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Chafteb  m. 


IHal  by  Jury. 

SionoN  358.  Notice  of  trial.    Separate  trials. 

259.  Court  to  be  famished  with  copy  eammonfl^  pleadinga,  6lc, 

260.  General  and  special  yerdiota  defiued. 

261.  Verdict  in  aotlon  for  recovery  of  specific  porsonal  property;  when  in 

action  for  recovery  of  money  only,  or  real  property,  jury  may  render 
either  general  or  special  verdict ;  and  when  court  may  direct  special 
finding. 

262.  Special  finding,  with  general  verdict 

263.  Jury  to  assess  defendant's  damages  in  certain  oases. 
264    Entry  of  verdict     Motion  for  new  trial. 

265.    Motions  for  new  trial,  Slc,  where  heard. 

§  258.  [213.]  (Amended  1851.)  J^otioe  of  trial.  Separate 
trials. — ^Either  party  giving  the  notice  may  bring  the  issue  to 
trial,  and  in  the  absence  of  the  adverse  party,  upless  the  court, 
for  good  cause,  otherwise  direct,  may  proceed  with  bis  case,  and 
take  a  dismissal  of  the  complaint,  or  a  verdict  or  judgment,  as 
-the  case  may  require.  A  sepa/rate  trial  between  a  plaintiff  cmd 
amy  of  the  several  defendants  may  he  allowed  hy  the  court, 
whenever,  in  its  opinion,  Justice  wiU  he  thereby  promoted. 

Hie  amendment  is  the  addition  of  the  words  in  italie. 

The  section  before  amendment,  was  identical  with  section  213  of  the  code  of 
1848.  That  section  was  held  not  to  have  changed  the  practice  as  to  taking  in- 
quests at  the  oircait,  and  that  an  affidavit  of  meriti  was  still  necessary,  to  prevent  an 

By  role  12  of  the  supreme  court  roles,  it  is  provided  :  *'  Inquests  may  be  taken 
in  actions  out  of  their  order  on  the  calendar,  in  cases  in  which  they  were  heretofore 
allowed  at  the  o|>eniog  of  the  court,  on  any  day  after  the  first  day  of  the  court,  pro- 
Tided  the  intention  to  take  an  inquest  is  expressed  in  the  notice  of  trial,  and  a  suffi- 
cient affidavit  of  merits  shall  not  have  been  filed  and  served.*'  This  rule  corresponds 
with  the  3lst  of  the  law  rules  of  1847.  The  manner  of  stating  the  advice  of  coun- 
sel is  prescribed  by  rule  36  of  the  present  rules  of  the  supreme  court,  which  requires 
that  the  party  shall  swear  he  haa  fully  and  fairly  stated  the  case  to  his  counsel,  and 
imwt  give  the  name  and  place  of  residence  of  such  counsel. 

As  to  the  affidavit  to  prevent  an  inquest,  it  must,  in  general,  be  made  by  the  de 
fendant  himself ;  in  his  absence,  however,  it  may  be  made  by  his  attorney  or  coun- 
sel (11  Johns.  R.,  82).  But  in  such  case,  it  roust  contain  a  sufficient  excuse  for 
not  being  made  by  the  defendant  9  Cowen,  581.  1  How.  8.  T.  R.,  62.  The  snb- 
stanee  of  the  ordinary  affidavit  is,  that  the  defendant  has  fully  and  fairly  stated  the 
case  to  his  counsel,  giving  the  name  and  residence  of  such  counsel  (rule  36),  and 
that  he  has  a  good  and  substantial  defence  on  the  merits  thereof^  as  be  is  advised  by 
hia  said  counsel,  after  such  statement  made  as  aforesaid,  and  verily  believes  to  be 
true.  5  Johns.  R.,  335.  16  /6.,3.  The  language  of  the  affidavit  should  strictly 
conform  to  the  rules  of  court ;  otherwise,  it  may  be  treated  as  a  nullity  at  the  cir- 
coit    2  Hill,  359.    An  affidavit,  that  the  party  haa  fully  and  fairly  stated  **  this 
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Inquest  Diekerwn  v.  Kimhall,  I  Code  lUpi,  83.  Jonet  v.  RvMei,  3  Pr.  R,  394. 
1  Code  Rep^  113.  Sheldon  ▼.  Mariin,  1  Code  Rep.  81.  ilnierfon  t.  Havghy  1 
Code  Rep ,  50.  1  Sand.  8.  C.  R.,  271.  And  it  was  no  good  reMon  for  dkpenasg 
with  an  affidavit  of  merits,  that  the  answer  was  Terified  by  affidavil.    lb. 

Section  358,  *'  clearly  has  no  reference  to  a  trial  before  a  referee,*'  per  Jobneon, 
J.,  in  Holmet  t.  8l9eutn^  6  Pr.  R.  319.  See»  however,  WiUi«m9on  v.  Suge^  1  Code 
Rep.  N.  S.,  358,  and  rule  33  of  the  supreme  court  rules. 

The  amendment  to  this  section  seems,  the  adoption 'of  the  practice  in  equity , 
in  aooordance  with  which  it  was  held,  that  if  the  defendants  in  the  suit  bad  not « 


oase,**  or  **  his  case,"  to  counsel,  fairly  implies  that  he  has  stated  the  whole 
and  is  a  sufficient  compliance,  in  that  particular,  with  the  rnle.  Jordan  ▼.  Oarrit0n, 
6  Pr.  R.,  6.  But  an  affidavit  that  he  has  stated  his  "  defence  *'  to  counsel,  only 
implies  that  he  has  stated  one  side  of  the  case,  and  is,  therefore,  insufficient.  23 
WendeD,  636.  3  Hill,  359.  RiehardB  v.  Swetter,  1  Code  Rep.,  117.  So^  an  affi- 
davit that  the  defendant  has  fully  and  fairly  stated  "  the  facts  of  his  case,"  &o  ,  is 
insufficient.  1  Hill,  644.  And  an  affidavit  which  alleged  that  the  defendant  had 
sUted  "  ki9  eats  in  thit  caute,^^  was  held  insufficient  Ellis  v.  Jones,  6  P^.  R., 
39G.  Nor  will  it  do  to  qualify  the  requisition  of  the  rule,  by  adding,  *'  so  far  as  the 
facts  have  come  to  defendant's  knowledge,"  unless  a  sufficient  excuse  be  shown.  19 
Wendell,  617.  An  affidavit  that  the  defendant  has  a  **  dofence,  d^c,  to  the  plain- 
tirs  deolaration  filed  in  this  suit,"  dtc.  (1  How.  S.  T.  R .  68),  or,  '« to  the  bond, 
&c.,"  or  **  a  defence  in  the  action,"  without  stating  "  on  the  merits  "  (4  Hill,  534 ; 
5  Pr.  R.,  14),  has  been  held  bad.  So,  where  the  person  described  as  counsel,  in  the 
affidavit,  was  not,  in  fact,  a  counsellor  of  this  court,  although  an  attorney,  the  affida- 
vit was  insufficient.     1  How.  S.  T.  R.,  74. 

Where  a  maker  and  endorser  of  a  note  are  sued  in  one  action,  an  affidavit  of  mer- 
its  by  the  maker  will  not  prevent  an  inquest  against  the  endorser,  unless  it  appear 
that  the  defence  of  both  is  identical.    19  Wend.,  135.    And  where  several  sniti  are 
brought  against  the  maker  and  endorsers  of  the  same  note,  an  affidavit  of  merits  to 
set  aside  an  inquest  in  all  the  causes,  may  be  made  by  the  maker,  if  he  be  acquaint- 
ed with  the  faots^  and  the  defence  be  the  same  m  all  the  causes.    6  Cowen  395. — 
Having  drafted  the  affidavit,  make  two  copies,  and  endorse  them  properly.    Let  one 
be  sworn  to,  and  filed  in  the  office  of  the  clerk  of  the  circuit  in  which  the  cause  is  to 
be  tried,  and  serve  the  other  (with  a  notice  endorsed,  of  the  original  l)eing  on  file) 
upon  the  plaintifl's  attorney,  on  or  heforethe  first  day  of  the  circuit     15  JohnsL  R., 
536.    One  affidavit  of  merits  to  prevent  an  inquest  is  sufficient,  though  the  cause  be 
several  times  noticed  for  trial  ana  inquest     (6  Cowen,  45).     And  if  filed,  and  served 
on  a  plaintiflTs  attorney,  for  a  circnitin  one  county,  it  has  been  held  sufficient,  thongh 
the  venue  be  ailerwards  changed  to  another  county,  and  the  cause  be  tried  in  we 
latter.    lb.    But  an  affidavit  of  merits,  made  and  used  for  one  purpose  in  a  caose, 
cannot  be  used  for  another :  e.  g*.,  an  affidavit  to  change  the  venue  will  not  be  re- 
ceived aa  the  foundation  of  a  motion  to  set  aside  a  defsnlt,  for  want  of  a  plea.  (3  Hill, 
409).    And  a  verified  answer  was  held  not  to  be  sufficient  to  prevent  the  taking  of 
an  inqnest  in  the  cause  at  the  circuit,  out  of  its  order  on  the  calendar.    lb.     1  Code 
Rep.,  81,    113.     1  How.  Spe.  T.  R.,  166.    Under  the  former  practice  it  was  said 
that  an  aifidavit  to  prevent  an  inquest  sometimes  might,  and  at  other  times  should  bo 
served  in  a  different  manner  from  what  is  required  in  relation  to  other  pspers.     At 
the  circuit,  if  the  plaintifTs  attorney  whs  not  present,  it  might  be  delivered  to  the 
counsel  having  the  cause  iu  charge.     If  not  delivered  at  the  circuit,  it  should  be 
served  in  such  a  way  that  it  will  probably  come  to  the  knowledge  of  the  attorney  in 
season  to  enable  him  to  communicate  with  the  counsel  before  the  inquest  is  taken. 
Accordingly,  where  the  affidavit  was  served  on   the  second  day  of  the  circuit,  by 
leaving  it  at  the  office  of  the  plaintiff's  attorney,  no  one  being  in  at  the  time,  and  he 
took  the  inquest  a  few  moments  afterwards,  but  without  knowing  that  the  affidavit 
had  been  served,  his  proceedings  were  held  regular.    6  Hill.  368. 

An  inquest  taken  before  the  defendant's  lime  to  amend  his  answer  expires,  will 
be  irregular  if  the  defendant  afterwards  in  good  faith  and  in  due  time  serves  an 
amended  answer.     Washburn  v.  Herrieh^  2  Code  Rep.,  2. 

Where  the  defendant  omitted  to  serve  nn  affidavit  of  merits  and  did  not  appear, 
after  the  discharge  of  tlie  jury  the  plaintiff  took  an  Inquest  without  a  jury,  and  it 
held  to  be  irregular,  and  that  it  should  have  been  taken  before  the  jury  were 
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B— iman  interMt.  er  the  d«leiioOT  set  up  by  them  wen  eepermte  and  dhtinct  in  their 
cbaiaeter,  an  i»ue  might  be  awarded  ai  to  one  defendant,  aliboogh  the  case  waa  not 
a  proper  one  for  an  iaane*  aa  to  his  co-defendant.  New  Orleans  Ga$  Light  Co,  t. 
Dudley t  8  Paigv,  452.  And  aee,  M^aeh  t.  Chappill^  ib.,  135.  Oermain  y.  Beaeh^ 
9  «6.,  233.    Sta  In»,  Co.  t.  Day,  t6.,  369. 

An  to  raoYiag  for  jndgment^  aa  in  eaae  of  a  nonaait*  aee  aecUon  274. 

§  269.  [214.]  (Amended  1861.) — (hyHtohefv/rnisTiedwUh 
copy  pleadings^  dko. — ^Wben  the  issue  shall  be  brought  to  trial 
bj  the  plaintiff  he  shall  furnish  the  court  with  a  copy  of  the 
summons  and  pleadings,  with  the  offer  of  the  defendant  if  any 
shall  have  been  made.  When  the  issue  shall  be  brought  to  trial 
by  the  defendant,  and  the  plaintiff  shall  neglect  or  refuse  to 
fhmish  the  court  with  a  copy  of  the  summons  and  pleadings 
and  the  ofier  of  the  defendant,  the  same  may  be  furnished  by 
the  defendant. 

Before  amendment  thia  eection  waa  aa  followa :  The  plaintiff  ahall  Aimiah  the 
conrt  with  a  copy  of  the  anmmona  and  pleadinga,  with  the  offer  of  the  defendant,  if 
any  ahall  hare  been  made. 

diaobarged  Diekinmtn  t.  Kimball,  1  Code  Rep.,  83.  Hineo  y,  Davia,  6  Pr.  R. 
118,  1  Code  Rep.,  N.  S.  407. 

A  party  who  haa  taken  an  inqneet  regnlarly  ia  not  bound  to  waive  it,  he  may  put 
the  advene  party  to  hia  motion.    Smith  y.  Howard,  12  Wend.,  198. 

Where  Uie  came  ia  called  in  its  order  the  defendant  may  appear  and  defend,  al« 
though  no  affidavit  of  merita  be  filed.     Starkwoather  t.  Carswell,  1  Wend.,  77. 

An  iuqoeat  may  be  taken  on  any  day  after  the  firat  day  of  the  circuit,  immedi- 
ately after  the  opening  of  the  court  (Ride  12),  but  not  after  the  trial  of  a  litigated 
canae  haa  commenced.    Nicholas  ▼.  Chapman,  9  Wend.,  451. 

Upon  an  inqueat,  the  defendant  haa  a  right  to  appear,  and  croaB-examine  the 
plaintiff 'a  witneaMa ;  but  he  cannot  prove  a  defence  by  tnem,  nor  eiamine  witneaMa 
on  hia  own  behalf.  He  may,  however,  object  to  the  plaintiff  *8  evidence^  and  except 
to  the  judge'a  opinion  aa  in  ordinary  caaea.  So  the  plaintiff  may  be  nonsuited  if  he 
fiul  to  make  out  hia  caae.  WiUio  ▼.  Oreen,  1  Wend.,  78.  Hartnett  v.  Boyd,  5  Jb,, 
563. 

An  inqueat  regularly  taken  will  not  be  aetaaide,  where  it  appeara  that  the  answer 
waa  inauffieientor  frivoloua.  Hunt  v.  MaiU,  1  Code  Rep.,  118. 

On  setting  aaide  a  regular  inquest,  defendant  waa  put  under  terma  of  withdraw- 
ing a  plea  of  the  statute  of  limitationa.     Fox  v.  Baker,  2  Wend.,  244. 

Where  a  cause  ia  noticed  for  trial  by  both  partiaa,  the  plaintiff  need  not,  it  ia  pre- 
anroed,  file  an  affidavit  of  a  good  cause  of  action  to  prevent  the  defendant  moving 
the  caoae  ont  of  ita  order  on  the  calendar,  and  taking  a  diamisaal  of  the  complaint. 
Began  v.  Priest,  3  Denio,  163. 

In  an  action  againat  the  aeveral  partiea  to  a  bill  or  note,  jointly,  under  the  act  of 
April  25,  1832,  if  the  trial  was  put  off  by  any  of  auch  partiea  [or  if  one  of  them 
filed  an  affidavit  of  merita,  19  Wend.,  125],  the  plaintiff  might  proceed  to  trial  or  in* 
qneai  against  the  othera,  in  the  same  manner  aa  if  the  anit  had  been  commenced 
againat  auch  other  partiea  only,  and  the  action  waa  thereby  aevered.  Laws  of  1835, 
p.  248,  B.  2.  But  unless  the  trial  waa  ao  put  off,  the  plaintiff  waa  not  at  liberty  to 
aever  the  action  aa  between  two  defendanta  who  had  pleaded,  and  proceed  to  trial 
or  inqueat  againat  one  only.  4  Hill,  563.  .'Nor  can  the  action  in  any  caae  be  aevered 
aa  to  the  joint  makers  of  a  note  or  bill,  and  judgment  taken  againat  one  of  them, 
whhout  the  other,  whether  they  be  aued  jointly,  with  endorsers  or  not    Id.  85. 

The  plaintiff  will  also  be  allowed  to  sever  the  action  after  verdict,  and  proceed  to 
judgment  againat  one  of  the  defendanta,  not  being  a  joint  contractor,  when  an  obata- 
ele  ia  interpioeed  by  another  defendant     Bee  19  Wend.,  US. 

See  notea  to  aeotion  252,  256  and  274  of  thia  code. 

18 
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§  260.  [215.]  (Amended  1849.)  General  amd  tpeeici  ffer- 
dicta  dejined. — A  general  verdict  is  that  by  which  the  jorj  pro- 
nounce generally  npon  all  or  any  of  the  issues,  either  in  favor 
of  the  plaintiff  or  defendant  A  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the  court 

A  speoial  T«rdict  mutt  lUte  the  faoti  proved,  not  the  evidenoe  given  to  provB 
the  facts.    5  HiU,  634 ;  4  ib,,  171.    And  see  Si99on  y.  Barrett,  3  Conis^  476. 

It  is  an  eetablished  rale  that  in  deciding  on  special  verdicts,  the  coartcaonotpMi 
on  any  &oi  not  stated  or  derivable  from  the  faots  appearing  by  sneh  verdict  WU  • 
lianu  V.  Jaekton^  5  Johns.  R.,  502. 

§  261.  [216.]  (Amended  1849.)  WAm  Jury  may  render 
either  general  or  special  verdict^  and  when  covrt  may  direct 
epedaljinding, — In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  have  not  been  delivered  to  the 
plaintiff,  or  the  defendant  by  his  answer  claim  a  return  thereof, 
the  jury  shall  assess  the  value  of  the  property ;  and  if  their 
verdict  be  in  fevor  of  the  plaintiff,  or  if  they  find  in  favor  of 
the  defendant,  and  that  he  is  entitled  to  a  return  thereof,  and 
may  at  the  same  time  assess  the  damages,  if  any  are  claimed 
in  the  complaint  or  answer,  which  the  prevailing  party  has  sus- 
tained by  reason  of  the  detention,  or  taking  and  withholding 
such  property. 

In  every  action  for  the  recovery  of  money  only,  or  specific 
real  property,  the  jury  in  their  discretion,  may  render  a  gene- 
ral or  special  verdict.  In  all  other  cases,  the  court  may  direct 
the  jury  to  find  a  special  verdict  in  writing  upon  all  or  any  of 
the  issues ;  and  in  all  cases  may  instruct  them,  if  they  render  a 
general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  shall  be  filed  with  the  clerk  and 
entered  upon  the  minutes. 

The  provision  of  the  revised  statotes  as  to  the  form  of  the  verdict  in  ejectment 
must  be  considered  as  modified  by  this  section.  If  the  |daintifis  collectively  are  en- 
titled to  the  whole  of  the  property  claimed,  then  a  general  verdict  for  the  recovery 
of  the  whole  property  woald  be  sofficieot  If  only  a  moiety  belooged  to  them,  col* 
lectively,  a  general  verdict  for  such  moiety  would  be  proper.  Wood  v.  StanioUf 
3  Code  Rep^  152, 153. 

Id  actions  to  recover  the  possession  of  personal  property,  and  damages  for  its  de-' 
tention,  a  general  verdict  is  proper  ; 

1st.  Where  there  has  not  been  a  delivery  of  the  property  to  the  plaintiff,  and  the 
answer  does  not  deny  the  value  of  the  property  eUimea  to  be  as  stated  in  the  oom- 
^int; 

3d.  Where  the  propertv  has  been  delivered  to  the  plaintiff,  and  the  answer  does 
Jiot  claim  a  re»delivery.    Archer  r.  Boudinet,  1  Code  Rep.  N.  &,  372. 

Where  the  value  of  property  is  stated  in  the  complaint,  and  not  denied  by  the 
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rer,  the  jury  cannot  with  propriety  find  the  valot  of  the  property  to  be  other 
than  that  stated  in  the  complaiot  If  in  raoh  a  case  the  jary  omit  to  pass  on  the 
Talne  of  the  property,  the  court  may  deckle  on  the  ralne  for  the  purpose  of  making 
an  allowance  in  addition  to  costs.    lb. 

The  ▼erdict  should  comprehend  the  whole  issue  or  issues  submitted  to  the  jury, 
otherwise  the  judgment  on  the  verdict  will  be  subject  to  be  reversed.  1  Ld,  Raym. 
334:  3  Salk.,  373;  5  Ohio  R,  337,259.  6  ib.,  531.  9  t6.,  131.  31  Wend.,  90, 19. 
13  ti.,  435.     6  t6.,  373.    3  i6.,  667. 

In  case  of  several  issttes  the  jury  may  find  some  for  the  plaiotiif  and  some  for 
the  defendant  1  Arch.^  Pr.,  213.  So  in  an  action  in  form  ex  delicto  affaiost  several 
defendants  the  jury  may  find  one  guilty  and  acquit  another.  1  Coio.,  333 ;  14  JoktiM,, 
R.,  166.  3  ib,,  383.  As  to  a  separate  acquittal  of  one  defendant  in  order  to  make 
him  a  witness  for  his  codefendant,  see  3  Hillf  104 ;  4  ib„  549.  6  ib^  583.  6  O^io 
R,  144. 

The  jury  can  in  no  case  give  damages  for  an  amount  ezeeeding  the  amount 
clunied  by  the  complaint,  and  it  is  the  duty  of  the  clerk  if  the  jury  find  a  verdict  for 
greater  damages,  to  enter  it  for  the  amonnt  claimed  merely.  If*  however,  entered 
for  more,  the  plaintiff  may  remit  the  excess.  5  JIUl,  76 ;  4  M.  &  S.,  94.  Or  the 
plaintiff  may  have  leave  to  amend  his  complaint  by  increasing  the  amount  of  dam- 
ages ;  but  snch  an  ameodment  will  only  be  allowed  on  condition  that  the  plaintiff 
submit  to  a  new  triaT,  if  the  defendant  desires  it.  Coming  v.  Coming^  1  Code  Rep., 
K.  8.,  351. 

In  actions  of  assumpsit,  it  is  usual  to  calculate  interest,  and  have  it  assessed  by 
the  jury  as  part  of  the  plaintiff's  damages  \  and  interest  is  always  allowed  on  promis- 
sory notes,  bills  of  exchange,  and  goods  sold  at  a  specified  credit ;  and  generally,  it 
is  allowable  by  way  of  damages,  in  assessing  damages  for  breach  of  a  contract.  3 
Vfend,^  356 ;  15  Johne^y  R.,  34,  38  *,  1  id.,  315.  It  is  recoverable  on  contracts  for 
the  payment  of  money,  from  the  time  the  principal  ought  to  have  been  paid  (7  Wend,, 
109;  80  /d.,  51),  and  is  always  properly  chargeable  where  there  is  either  an  express 
or  implied  agreement  to  pay  it.  Savage,  C.  J.,  7  Wend.,  318.  But  interest  is  not 
recoverable  on  uncertain  and  unliquidated  demands  (1  JoAns.,  R.,  315;  6  Id,  45), 
and  therefore,  it  is  not  allowable  on  an  unliquidated  account  for  work  and  labor  (7 
Wend.,  178  ;  3  Cow.,  393 ;  4  /d.,496),  or  goods  sold  and  delivered  (Id,  6 ;  Id,  193), 
where  no  time  is  fixed  for  payment  (id,)  unless  there  be  an  express  agreement  to 
allow  interest,  or  unless  there  are  circumstances  from  which  such  an  agreement  can 
be  inferred,  /d.,  3 ;  /d ,  496,  3  ;  /d.,  393 ;  5  Id,,  587 ;  6  John:,  R.,  45.  In  actions 
of  policies  of  insurance,  where  there  is  no  doubt  as  to  the  amount  of  the  loss,  interest 
is  allowed  from  the  time  of  payment  specified  in  the  policy.  33  Wend,,  525 ;  1  Jokno,, 
R.,  315;  3  HiU,  589;  1  id.,  361. 

In  an  action  of  debt  on  judgment,  interest  is  recoverable  from  the  time  of  its  ren- 
dition (3  Wend,^  496),  and  as  it  seems,  whether  the  original  demand  carried  interest 
or  not.  See  33  Wetid^  157.  So  it  is  recoverable  in  debt  on  judgment  for  a  tort  (3 
Hill,  426),  In  which  case  it  must  be  computed  from  the  date  of  the  judgment,  and 
not  from  the  rendition  of  the  verdict    Id. 

In  debt  on  bond.  Interest  is  not  recoverable  beyond  the  amount  of  the  penalty, 
where  the  judgment  has  not  been  delayed  on  the  part  of  the  defendant.  1  JoAne., 
R.  343 ;  3  Catnee,  It,  48. 

In  covenant  for  a  certain  sum  due  for  rent,  and  payable  in  money,  interest  is 
allowable.    4  John8.,  R.,  183. 

In  trespass  for  taking  goods  (8  John:,  R.,  446),  and  in  trover  {Id.,  3 ;  Id.,  380 ; 
4  Coi0.,  53;  7  Wead.,  354;  8  Id,,  505),  interest  may  be  allowed  on  the  value  of 
the  chattels,  f^om  the  time  of  the  trespass  or  conversion,  by  way  of  damages. 

Where  interest  is  improperly  allowed,  the  verdict  will  not  for  that  cause  be  set 
aside,  but  the  plaintiff  will  be  allowed  to  remit.    3  Wend.,  535. 

At  common  law,  the  damages  are  always  single,  but  double  and  treble  damages, 
are,  in  some  cases,  given  by  statute.  The  jury  may,  in  snch  cases,  double  and  treble 
the  damages  themselves,  and  the  conrt  will  intend  that  they  have  done  so,  unless  the 
verdict  be  in  terms  for  single  damages.  1  Coie.  175.  The  proper  course,  however, 
is  for  the  jury  to  fiud  single  damages  only,  and  the  court  then,  on  motion,  will  double 
or  treble  them  as  the  case  may  require.  1  Galieon,  36, 479  ;  25  Wend.,  430.  If 
the  court  refuse  to  grant  the  motion,  the  plaintiff  may  bring  error.  Id,  But  to 
•ntitle  the  plaintiff  to  double  or  treble  damages,  the  declaration  must  distinctly  refer 
to  the  statute.    1  Cow.,  175. 
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Wh«re  the  defendantfl  in  treipMi  join  in  pleadingf,  the  mry,  if  they  find  then 
jointly  guilty,  cannot  tever  the  damages.  5  Burr.,  3790 ;  6  T.  R.,  189.  So  though 
they  MTer  in  pleading,  or  one  rafier  judgment  by  default,  if  there  be  but  one  treepea^ 
and  both  are  found  guilty  of  the  whole  treepsM.  6  Ceio.,  313.  But  they  may  find 
one  of  them  guilty  of  the  trespaei  at  one  time,  and  another  at  another  (11  Co.,  5  ft.)* 
or  one  of  them  guilty  of  part  of  the  treepna,  and  another  of  Imother  {Cro.  Car,,  54), 
or  some  guilty  of  the  whole  treapaas,  and  othera  guilty  of  part  only  (Cro.  EL^  860)« 
in  all  which  caaea  the  jury  may  aaaeas  leveral  damaM.  1  Arch,  Pr,,  318.  Also, 
where  the  defendants  plead  severally,  if  they  be  found  guilty  of  the  same  aet  of  tras- 
poM  the  jury  cannot  sever  the  damagea  Cro,  El.^  860.  11  Co.,  6  a,  7  a.  1  Arek, 
Pr,,  319.  Where  the  jury  sever  the  damages  by  mistake,  the  plaintiff  may  core  the 
defect  by  taking  judgment  de  melioribu»  damnU  against  one,  and  entering  a  mMe 
pro9equi  as  to  the  other  (6  T.  H.,  199 ;  1  WiU,,  3(%),  or  by  entering  a  remittitur 
as  to  the  lesser  damages,  he  may  have  judgment  for  the  greater  damages  against 
both.    Cro.  Car.,  193 ;  1  Wilt.,  30 ;  1  Arek.  Pr.,  319. 

Where  there  are  separate  suits  against  several  joint  trespassers,  and  the  plaintiff 
recoven,  he  can  have  but  one  satisfaction.  But  he  may  assess  the  damages  separately, 
and  then  elect  de  melioribuo  damnia,  and  recover  costs  against  each.    8  Cow.,  111. 

Where  defiralt  and  interlocutory  judgment  have  been  previously  entered  in  tho 
action,  as  to  one  or  more  of  several  defendants,  or  as  to  one  or  more  of  several  ooants, 
and  the  jury  find  a  verdict  on  the  issue  for  the  plaintiff,  they  most  assess  the  damages 
for  the  whole,  or  against  all  the  defendants.  6  Coao.,599 ;  11  Co.,  5;  3  Bee,  ^  PmLf 
163.  But  where  some  of  several  defendants  suffer  a  default,  and  thoos  who  plead  to 
lasne  are  acquitted  at  the  trial,  the  jury  ahall  in  some  instances  assess  damagea  against 
those  who  have  let  judgment  go  by  defoolt,  and  ia  others  not ;  the  rule  in  snoh  eases 
being,  that  where  the  plea  of  one  of  the  defendanta  is  such  aa  shows  that  the  plaintiff 
could  have  no  cause  of  action  against  any  of  them  (as  payment  of  the  plaintiff^s 
demand),  such  plea  shall  operate  or  enure  to  the  benefit  of ^ all,  otherwise  where  Uie 
plea  merely  operates  in  discharge  of  the  party  pleading  it.  10  Pick.,  391 ;  3  JUL 
Raym.,  1373;  3  Stra.,  1108, 1333;  3  Chitt.  R.,  135. 

Where  there  are  several  counts,  the  jury  may  give  entire  damages,  or  they  m^ 
sever  them,  and  give  damages  on  each  count  or  on  each  class  of  counts.  AreL  N. 
Prae.,  383.  If  they  give  entire  damages,  and  one  count  turns  out  to  be  bad,  the 
defendant  may  move  an  arrest  of  judgment  (3  Deugl.ldO ;  6  T.  R.,  691 ;  5  Jekma. 
R.,  435 ;  11  Id.,  985),  or  bring  a  writ  of  error  (Arch.  N.  Prae.,  383 ;  9  Wend.,  650), 
nnleaa  the  error  can  be  remedied  by  amendment.  1  Dougl.,  376 ;  1  Boe.  ^  PuL^ 
339 :  1  Arch.  Pr.,  319. 

where  there  is  an  issue  in  law  remaining  to  be  argued  in  the  action,  the  jury, 
where  they  find  for  the  plaintiff,  usually  assess  contingent  (t.  e.,  conditional)  damages, 
to  become  absolute  in  case  the  demurrer  shall  be  decided  for  the  plaintiff.  3  Tidd*9 
Pr.,  778  (717).  But  where  the  issue  in  fact  goes  to  the  whole  declaration,  there  is 
no  necessity  for  an  assessment  of  contingent  mmages.     19  Wend.,  630. 

After  the  jury  have  pronounced  their  verdict,  they  may  alter  and  correct  it, 
before  it  is  received  and  recorded.  And  the  court  may  also  send  them  out  again  to 
reoonatder  their  verdict,  if  it  appears  to  be  a  mistaken  one,  before  it  is  received.  7 
Johne.  R.,  33. 

The  jury  may  also  be  polled  at  the  instance  of  either  partv  ;  that  is,  each  juror 
may  be  separately  examined  as  to  bis  concurrence  in  the  verdict ;  and  then  any  of 
them  may  dissent  from  it  (7  Johne.  A,  33 ;  3  Cote.,  33),  in  which  case,  the  jury 
may  be  again  sent  out    3  Wend.,  353 ;  3  Johne.  R.,  355. 

§  262.  [217.]  On  spetnalfmding  with  genef^verdict^ former 
to  control. — Where  a  special  finding  of  facte  ehall  be  inconsistent 
with  the  general  verdict,  the  former  shall  control  the  latter,  and 
the  court  shall  give  judgment  accordingly. 

§  i68.  [218.]  (Amended  1861.)  Jury  to  aaaees  drfmda!n£% 
dcmhogea  in  certain  oases. — ^When  a  verdict  is  found  for  the 
plaintiff  in  an  action  for  the  recovery  of  money,  or  for  the  de- 
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fendant,  when  a  setoff,  for  the  recovery  of  money  is  establish- 
ed, beyond  the  amount  of  the  plaintiff's  claim  as  established, 
the  jnry  must  also  assess  the  amonnt  of  the  recoverj ;  they 
may  also  under  the  direction  of  the  court,  assess  the  amount  of 
the  recovery  when  the  court  give  judgment  for  the  plaintiff  on 
the  answer.  If  a  set-off,  established  at  the  trial,  exceed  the 
plaintiff's  demand  so  established,  judgment  for  the  defendant 
must  be  given  for  the  excess ;  or  if  it  appear  that  the  defend- 
ant is  entitled  to  any  other  affirmative  relief,  judgment  must  be 
given  accordingly. 


Motioa  before  amendmeDt  wu  u  foUows  i  **  When  e  verdict  shall  be  foimd 
for  the  plaintiff,  in  an  aetion  for  the  leoevery  of  money  only,  the  jary  shall  also  amen 
the  amooDt  of  the  reoovery.*' 

The  right  conferred  on  the  jnry  to  aaNai  the  defendant's  damages  over  and  above 
the  plaintiff's  olaim  is  similar  ton  provision  in  the  revised  statotee  relating  to  josticea' 
eonrts.    3  J2.  8„  333. 

The  right  given  by  this  section  to  grant  the  defendant  aifirniative  relief,  seems  to 
be  rather  inaptly  placed  under  this  chapter,  which  treats  of  trial  by  jury.  And  for  this 
reason,  this  relief  can  only  be  granted  where  the  trial  is  by  jury ;  but  it  is  chiefly  in 
oaaes  such  as  under  the  former  praoUee  would  have  been  designated  equity  causes, 
that  it  will  be  necessary  to  grant  affirmative  relief  to  a  defen&nt,  and  this  class  of 
eaaes  are  to  be  tried  by  the  court  HUl  v.  McCmriky,  3  Code  Uepi,  49  ;  and  see  seo- 
tioas  953,  SH  274,  of  this  code. 

§  264.  [219.]  (Amended  1851-1852.)  Entry  of  the  verdict. 
Motion /or  new  trial, — Upon  receiving  a  verdict,  the  clerk 
Bhall  make  an  entry  in  his  minutes  specifying  the  time  and 
place  of  the  trial,  the  names  of  the  jnrors  and  witnesses,  the 
verdict,  and  either  the  judgment  rendered  thereon,  or  an  order 
that  the  cause  be  reserved  for  argument  or  further  consideration. 
If  a  different  direction  be  not  given  by  the  court,  the  clerk 
must  enter  judgment  in  conformity  with  the  verdict.  If  an  ex- 
ception be  taken,  it  may  be  reduced  to  writing  at  the  time,  or 
entered  in  the  judge's  minutes,  and  afterwards  settled  as  provid- 
ed by  the  rules  of  the  court,  and  then  stated  in  writing  in  a 
case,  or  separately,  with  so  much  of  the  evidence  as  may  be 
material  to  the  questions  to  be  raised,  but  need  not  be  sealed  or 
signed,  nor  need  a  bill  of  exceptions  be  made.  If  the  excep- 
tions be  in  the  first  instance  stated  in  a  \case,  and  it  be  after- 
wards necessary  to  separate  them,  the  separation  may  be  made 
under  the  direction  of  the  court,  or  a  judge  thereof.  The  judge 
who  tries  the  cause  may,  in  his  discretion,  entertain  a  motion 
to  be  made  on  his  minutes  to  set  aside  a  verdict  and  grant  a 
new  trial  upon  exceptions,  or  for  insufiScient  evidence,  or  for 
excessive  damages;    but  such  motion   in  actions    hereafter 
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tried,  if  heard  upon  the  minutes,  can  only  be  heard  at  the  same 
term  or  circuit  at  which  the  trial  is  had.  When  such  motion  is 
heard  and  decided  upon  the  minntes  of  the  judge,  and  an  appeal 
is  taken  from  the  decision,  a  case  or  exceptions  must  be  settled 
in  the  usual  form,  upon  which  the  argument  of  the  appeal  must 
be  had. 

Before  tbe  amendment  of  1859  thif  leetion  rend, 

^*  Upon  receiving  n  yerdiet,  the  clerk  shall  make  an  entry  in  hia  mhiatea,  epeeify* 
ing  the  time  and  place  of  the  trial. the  names  of  the  jurors  and  witnesses,  the  TerdieC* 
and  either  the  judgment  to  be  rendered  thereon,  or  an  order  that  the  canse  he  reserved 
for  argument  or  farther  eousideralion.  The  jostiee  trying  the  canse  may,  in  his  disere* 
tien,  and  upon  such  terms  as  may  be  jost,  stay  the  entiy  of  judgment  and  forther 
prooeediugs  nntil  the  bearing  and  6nal  deeiston  of  a  motion  for  new  trial,  or  to  set 
aside  the  yerdict  or  judgment  on  the  ground  of  sniprlse  or  irregnlarity,  or  upon  a 
ease  or  bill  of  exceptions. 

'*  The  court  shall  have  power  to  order  a  verdict  to  be  entered,  snbject  to  the 
opinion  of  the  court  thereon.  The  judge  who  tries  the  cause  may,  in  his  discratioB, 
entertain  a  motion  to  he  made  on  his  minutea  to  set  aside  a  verdict  and  grant  a  new 
trial  upon  ezceptioni^  or  as  being  against  evidence,  or  for  insufficient  evidence,  or  for 
excessive  damages ;  hut  soch  motions  in  actions  hereafter  tried  shall  only  be  heard 
upon  the  minutes  at  the  same  term  or  drouit  at  which  the  trial  is  hnd ; 
and  if  not  heard  at  the  same  term  or  drcait  in  actions  hereafter  tried,  the  motion 
must  he  made  upon  a  case  or  bill  of  exceptions,  or  upon  appeal  When  soch  motiea 
is  heard  and  decided  upon  the  minntes  of  the  judge,  an  appeal  may  be  taken  from 
such  decision  ;  and,  in  case  of  appeal,  a  case  or  bill  of  exceptions  must  be  prepared 
and  settled  in  the  usual  form,  and  npon  which  case  or  bill  of  exoeptiona  the  sjg ameiit 
of  the  appeal  must  be  had. 

*' After  the  trial  of  a  cause,  either  party  may.  in  the  manner  prescribed  by  law 
and  the  nilea  of  the  court  in  which  the  action  is  pending,  make  and  settle  a  case  or 
bill  of  exceptions,  which,  when  settled,  shall  be  filed,  and  when  filed  before  or  after 
judgment,  shall  be  attached  to  and  become  a  part  of  the  judgment  rolL*'  (6  Pr.  JEL^ 
226.) 

Before  the  amendment  of  1851  this  section  was  as  follows : 

'*  Upon  receiving  a  verdict,  the  court  ahall  direct  an  entrr  to  be  made,  apeeiMqg 
the  time  and  place  of  the  trial,  the  names  of  the  jurors  and  witnesses,  the  veraict| 
and  either  the  judgment  to  be  rendered  thereon,  or  an  order  that  the  case  be  re^^ea 
for  argument  or  farther  consideration. 

'^  In  cases  reserved  by  the  court  for  argument  in  pursuance  of  this  section,  no  cane 
need  be  prepared  in  writing,  unless  by  the  direction  of  the  jusdce  who  tried  the  cauM ; 
and  the  party  on  whose  motion  the  case  is  reserved  must  furnish  the  papers  for  the 
argument.*' 

See  rule  28  of  the  supreme  court  rules,  and  roles  8, 9, 10,  and  11  of  the  anperkur 
court  rules,  of  January,  1851,  in  appendix. 

Under  this  section  prior  to  the  amendment  of  1851,  two  days  after  a  verdict  for 
defendants,  they  entered  and  perfected  judgment.  The  plaintiff  desiring  to  move  to 
set  aside  the  verdict  as  sgainst  evidence,  obtained  an  order  to  stay  proccMinn  on  the 
second  day  after  the  verdict,  but  after  the  entry  of  judgment  The  plaintiff  subse- 
quently prepared  a  case  an4  moved  to  have  the  judgment  set  aside  as  irregular.  The 
court  upheld  the  judgment,  and  said,  *'*  Upon  the  rendition  of  a  verdict,  the  justice 
who  tries  the  cause  directs  an  entry  of  the  judgment  to  be  rendered  thereon,  unless 
he  desires  to  consider  the  matter  (hrther.  And  judgment  shall  be  entered  by  the 
clerk,  in  conformity  to  the  verdict,  which  shall  be  final  after  the  expiration  of  four 
days,  unless  there  be  an  order  reserving  the  case  or  staving  the  proceedinga.  (ss.  264, 
265).  The  clerk  is  to  make  up  the  judgment  roll  immediately  after  entering  the  judg- 
ment. {Ib.y  B  281).  Ill  is  is  restricted  in  efiect  by  the  two  days'  previous  notice  re- 
quired for  the  judgment  of  the  costs. 

**  We  think  the  intent  of  section  265  was^  not  to  delay  the  entry  of  the  judgment 
or  its  completion  in  form  until  after  the  expiratfon  of  four  days ;  bntthat  a  judgment 
80  entered  and  completed  will  become  absolute  and  final«  unleas,  before  the  end  of 
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fiNir  days  the  lomng  party  ahali  obtain  (nun  the  oonrt  or  a  juitioe  a  atay  of  proceed- 
iotn.  If  he  deaire  to  moYe  for  a  new  trial,  on  the  gioand  that  the  Terdict  is  against 
•Tidonca.  be  may  obtain  a  atay  for  that  purpose  wiwin  the  four  days,  and  then  move 
at  special  term  on  a  oaae.  If  this  motion  be  granted,  the  judgment  never  becomes 
final,  and  will  be  vacated  of  course.  The  defendants  have  been  regular,  and  the 
ptaiBtiffmnst  be  content  with  the  order  at  chambers,  which  preserves  all  his  rights." 
Ihog  V.  Lakay,  2  Sand.  S.  C  H.,  681 ;  2  Code  Rep.,  83 ;  1  ib.,  125 ;  Ball  v.  Syraeuae 
mmd  Uiica  R,  R,  Co.,  6  Pr.  R.,  198. 

On  a  motion  to  set  aside  a  judgment,  the  supreme  court  said,  "  It  is  objected  that 
section  265  makes  the  judgment  final  after  four  days ;  and  that  we  can  give  no  relief. 
I  think  the  section  in  question  requires  no  such  construction  *,  it  was  only  intended  to 
deelara  what  should  be  the  course  of  practice  in  preparing  for  appeal  or  review ;  and 
was  not  intended  to  provide  an  exception  to  tlie  powers  conferred  by  the  latter  clause 
of  section  173.  On  the  oontrary,  both  sections  must  be  construed  together,  and  these 
aaotions  give  ample  power  to  afibrd  relieC"   Traver  v.  SUvernail,  2  Code  Rep.,  96. 

See  note  to  sootioos  265  and  268. 

§  265.  [220.]  (Amended  1851-1S52.)— Motion/or  new  trials 
dkc.j  where  to  be  heard. — A  motion  for  a  new  trial,  on  a  case  or 
exceptions,  or  otherwise,  and  an  application  for  judgment  on  a 
special  verdict  or  case  reserved  for  argument  or  further  consid- 
eration, must  in  the  first  instance  be  heard  and  decided  at  the 
circuit  or  special  term,  except  that  when  exceptions  are  taken, 
the  judge  trying  the  cause  may  at  the  trial  direct  them  to  be 
heard  in  the  first  instance  at  a  general  term,  and  the  judgment 
in  the  mean  time  suspended ;  and  in  that  case  they  must  be  there 
heard  in  the  first  instance,  and  judgment  there  given.  And 
where  upon  a  trial  the  case  presents  only  questions  of  law,  the 
judge  may  direct  a  verdict  subject  to  the  opinion  of  the  court 
at  a  general  term,  and  in  that  case,  the  application  for  judgment 
must  be  made  at  the  general  term. 

Before  the  amendment  of  1852  this  section  read, 

*'  Motions  for  a  new  trial  on  a  case  or  bill  of  exceptioui,  motions  for  judgment  on 
a  special  verdict,  or  case  reserved,  subject  to  the  opinion  of  the  court,  shall  in  the 
first  instance  be  heard  and  decided  at  a  ipecial  term,  unless  the  justice  trying  the 
aause  shall  direct  it  to  be  heard  in  the  first  instance  at  a  general  term.  If  such  or- 
der is  granted,  directing  it  to  be  heard  at  a  general  term,  such  motion  may  then  be 
noticed  and  brought  on  to  argument  by  either  party  at  a  general  term  of  such  court, 
and  the  court  sbf^l  hear  and  decide  the  same." 

This  section,  before  the  amendment  of  1851,  was  as  follows :  Judgment  shall  be 
entered  by  the  clerk,  in  conformity  to  the  verdict,  which  shall  be  final  after  the  ex- 
piration of  four  days,  unless  the  conrt  or  a  judge  thereof  order  the  case  to  be  reserved 
for  argument  or  further  consideration,  or  grant  a  stay  of  proceedings. 

Under  this  section,  as  worded  in  1851,  it  was  held  by  the  New  York  Common 
Fleaa,  in  Morgan  v.  Bruce,  1  Code  Rep.  N,  S.,  369,  that  "  there  is  no  warrant  in 
the  code  for  regarding  a  motion  for  a  new  trial,  as  different  in  any  of  its  material  in- 
cidents from  the  like  motion  under  the  system  of  practice  which  existed  before  the 
code  took  effect ;  and  that  an  application  for  a  new  trial  should,  in  the  first  instance, 
be  disposed  of  as  a  motion  and  not  on  appeal" 

A  review  upon  the  evidence  is  not  to  be  sought  by  a  motion  at  special  term  for  a 
new  trial ;  if  the  questions  of  law  only  are  sought  to  be  raised,  as  excepted  to,  a  bill  of 
exceptions  is  the  appropriate  form  of  proceeding ;  if  the  evidence  is  sought  to  be  re* 
viewed,  and  the  finding  of  the  facts  considered  either  with  or  without  the  questions 
of  law,  a  case  and  motion  for  a  new  trial  are  the  proper  proceedings,  lb.  Making 
a  ease  to  review  the  evidence,  is  not  the  same  thing  as  excepting  to  a  decision  on  the 
matter  of  law  for  the  purpoae  of  an  appeal.    Jb, 
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Wh«re  on  the  trial  of  cftwe,  tliere  wm  a  verdiet  kit  the  pMnttf,  Ae 
mts  prepared  a  ease  with  leave  to  ttirD  it  into  a  bill  of  exoeptiew,  and  intending  to 
moYe  for  a  new  trial,  both  for  miedireotioa  of  the  jnd|pe,  and  booanae  the  verdiot  was 
againat  the  weight  of  eTidenee.  On  motion  by  deliuidtnta  to  the  judge  who  tried 
the  eaoae,  for  an  order  that  the  eaae  and  ezceptiona  might  be  firat  broa|^t  to  a  hear- 
ing at  the  general  t^ m»  and  for  a  atay  of  prooeedinga  in  the  mean  Unie»  the  oooit 
aaid,  **  Where  there  are  exceptions  to  be  argned,  aa  well  aa  a  niotioa  to  aet  aaide  the 
▼erdiot  on  the  ground  of  the  weight  of  evidence,  it  ia  a  great  eoavenienoe  to  partiea* 
and  a  saving  of  time  to  the  ooort,  that  the  exoeptiona  and  motion  be  heard 
together. 

"  We  think  that  in  every  eaae  where,  from  the  nature  of  the  queaUona  of  law  pfe« 
aented,  or  the  amount  in  oontroveray,  a  deciaien  at  apeoial  term  will  not  be  likely  to 
terminate  the  oauae,  the  better  praetiee  ia  to  order  the  eaae  or  bill  of  exoeptiona  at 
once  to  the  general  term.  The  enroumataooea  that  there  are  fimta  to  be  examined  aa 
well  aa  pointa  of  law,  ahould  make  no  diflereuee.  Eapecially  ought  this  praetiee  to 
be  pnraned,  where  the  pointa  of  law  were  ruled  adveraely  at  the  triaL  An  aignment 
of  the  bill  of  exooptions  at  special  tenaa»  i%  in  such  a  case,  nothing  more  than  an  ap- 
peal from  one  judge  to  another  in  the  aame  court,  which  ahould  never  be  permitted 
where  it  can  be  avoided. 

"Suitable  terroa  can  alwaya  be  impoaed,  on  staying  the  proceedings  in  caaea  like 
thia ;  ao  that  the  party  who  anceeeded  at  the  trial  ahall  not  be  deprircd  by  the  ddi^ 
of  the  fraita  of  hia  verdict."    Jforrta  v.  Brower,  4  Sand.  &  C.  R.,  701. 

Where  the  case  is  directed  to  be  firat  heard  at  a  general  term,  the  aneceaaliil 
party  cannot  ha?e  coeta  as  on  an  appeal    PeUowa  v.  Sknidaut  6  I^.  R.,  419. 

See  notea  to  seoUona  264  and  268, 
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Trial  hy  the  Court. 

Snonoif  266.  Trial  by  inry,  how  waived. 

267.  Go  trial  by  the  court,  judgment  to  be  given  in  twenty  days. 

268.  Exceptions,  how  and  when  taken. 

269.  Proceedings  upon  judgment  oo  iasne  of  law. 

§  266.  [221.]  (Amended  1849.)  IHal  Jy  jwy^  how  ioaivecL 
— Trial  by  jury  may  be  waived  by  the  eeveral  parties,  to  aa 
issue  of  fact,  in  actions  on  contract ;  and,  with  the  assent  of  the 
court,  in  other  actions,  in  the  manner  following. 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with 
the  clerk. 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

Where  a  defendant  did  not  serve  an  affidavit  of  merits^  and  did  not  appear  on 
the  cause  being  called  for  trial,  the  coart  after  the  diecharge  of  the  jury  took  an  in- 
quest ;  held,  tlut  it  was  irregular,  and  that  the  inquest  should  have  been  taken  be/on 
the  jury  were  discharged.  i>tcii:taaon  v.  Kimball^  1  Code  Rep.,  83.  HaintM  r.  /)a- 
vis,  I  Code  Rep.  N.  S.,  407 ;  6  Pr.  R.,  1 18. 

**  For  it  seems  that  even  if  the  defendant  had  appeared  before  tlie  trials  the  inqoeat 
could  not  have  been  taken  by  a  jury,  becauae  the  inqueat  waa  not  taken  until  the 
jury  had  been.diacharged ;  so  soon  aa  the  jury  had  been  discharged,  there  waa  no 
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figlii  to  a  tfial  liy  jwj  to  waiTflu  I  tbink  the  iaqoeat  abould  haiwe  been  takon  befon 
tlw  jury  were  diecbarged,  eo  as  to  afibrd  the  defeodaat  an  opportunity ,  in  oaae  he  ap« 
pmndj  of  olaiaiiDg  faia  right"    Per.  Harria,  J.    Jk. 

§  267.  [222.]  (Amended  1849.)  On  trial  hy  the  courts  judg- 
ment to  he  given  in  twenty  days. — ^IJpoii  a  trial  of  a  question  of 
fact  by  the  court,  its  decision  shall  be  given  in  writing  and  filed 
with  the  clerk,  within  twenty  days  after  the  coart  at  which  the 
trial  took  place.  Jadgment  upon  the  decision  shall  be  entered 
accordingly. 

Thm  ieotion  !•  a  lubstitate  for  a  provinoD  to  the  like  efieot  in  gection  80,  of  the 
judiciary  act  of  May  12,  1847 ;  and  under  that  act  it  was  held  that,  when  an  iaiue 
of  fact  was  tried  before  a  judge  without  a  jarv,  the  finding  of  the  judge  was  to  be 
treated  as  if  it  were  the  verdict  of  a  j  ory.  Oshorn  ▼.  Marquandy  1  Sand.  S.  C.  R., 
457.  Hoppe  t.  Robbey  1  California  Rep.,  373.  And  where  a  motion  was  made  to  set 
aside  the  finding  of  a  judge  in  such  a  case,  as  being  against  the  weight  of  evidence,  the 
court  held  that  it  would  not  intorfere  unless  the  preponderance  of  evidence  was  so  great, 
that  the  verdict  of  a  jury  to  the  same  effect  on  the  same  testimony  would  be  set  aside.  lb. 

In  the  supreme  court,  Horlbut,  J.,  in  Doke  v.  Peek,  I  Code  Rep.,  54,  said, 
**  The  legislature  meant  that  the  report  should  be  more  tnan  a  statement  that  so 
moeh  is  due,  and  that  the  referee  should  stoto  the  facts  found,  and  then  bia  oouoIih 
lion  of  law  upon  them.  The  report  of  the  referee  is  to  stand  as  the  decision  of  the 
court ;  and  it  was  asked  in  the  argument,  whether  a  judge  would  have,  by  his  deoi* 
aion,  to  stoto  the  ftcte  fbond,  and  then  his  conclusionB  of  ktw  upon  them  ?  It  must, 
be  observed,  that  there  is  a  distinction  between  a  decision  of  the  court — ^that  ii^  a 
judge— and  the  verdiet  of  a  jury.  Since  the  code  took  effect,  a  trial  by  the  court  is 
very  diflSirent  ftom  what  it  used  to  be.  Before  the  oode,  it  was  only  necessary  to 
say,  I  find  for  the  plaintiff  or  defendant  Now,  I  should  say  to  the  party  in  whose 
favor  I  decided,  I  find  for  you  on  all  or  some  of  the  issoes,  draw  up  a  special  verdict, 
serve  it  on  the  adverse  party,  and  within  30  days  I  will  settle  it ;  that  would  be  the 
practice  at  nisi  prius ;  it  could  not  be  expected  of  a  judge  that  he  is  to  prepare  a 
•peeial  verdiot  The  referee  roust  report  the  facts  found  before  him  ;  he  may  also 
report  the  evidence.  Any  report  which  does  not  report  the  facts  found,  will  be  sent 
back.  A  hearing  before  a  referee,  is  the  same  as  a  judge  trying  without  a  jury.  A 
judge  will  not  draw  the  special  verdict,  but  will  require  the  party  in  whose  favor  ha 
decides,  to  draw  the  special  verdict,  and  to  attend  before  him,  on  notice  to  the  adverse 
party  to  settle  the  sama  It  is  a  beneficial  praotioe,  that  a  referee's  report  contain 
the  oondusions  of  fact  arrived  at  by  the  referee.  Under  the  former  practice  tha 
referee  was  frequently  ordered  by  the  court  to  state  this,  but  now  the  code  has  ob- 
viated the  necesaty  it  any  order  from  the  court"  And  see  noto  to  chapter  on  trial 
by  referees. 

Upon  the  trial  of  an  issue  of  fact  by  the  court,  the  prevailing  P^^^y  on  filing  tha 
decision  of  the  judge  may  enter  his  judgment  imvudiately.  £ynde  v.  OowenAoeen, 
4  Pr.  R.,  3S7.  It  was  objected  that  the  judgment  roll  could  not  be  filed  until  after 
the  time  allowed  to  make  a  case  (too  days)  had  expired,  because  the  roll  is  to  con- 
tain tbe  caae  (section  281) ;  but  this  objection  was  held  not  well  taken,  because,  a 
ease  can  be  afterwards  'made  and  attoched  to  the  roll  on  file.  76.  and  Renouil  v. 
Harris^  9  Code  Rep.,  71 ;  3  Sand.  S.  C.  R.,  641,  and  where  a  party  desires  to  make 
a  case,  he  may,  on  showing  ground  therefore,  obtain  an  order  stoying  proceedings  on 
the  judgment    lb, 

A  special  verdict,  or  finding  of  a  judge  in  the  nature  of  a  special  verdiot 
where  ^al  by  jury  is  waived,  should  fiod  lUl  the  conclosions  of  fact,  so  as  to  leave 
nothing  for  further  detormination,  except  questions  of  law.  Sisson  v.  Barrett,  3 
Coma.,  406. 

In  the  case  of  an  appeal,  brought  before  the  code  went  into  e^ct,  from  a  justice 
court  to  a  county  court,  it  appeared  that  the  judge  had  decided  the  case  in  writing| 
but  was  accidentally  prevented  from  filing  his  decision  within  twenty  days  after  the 
term  of  the  court  at  which  the  appeal  was  heard,  and  that  the  judge  considared  he 
had  no  power,  after  the  expiration  of  said  twenty  days,  to  file  the  decision,  and  there- 
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ibn  nfmed  to  file  it.  On  molkm  tot  an  altenuUiTo  mandsraiM,  for  the  judge  to 
•how  oaaee  why  he  did  not  file  snoh  deciiion,  the  ■opreme  court  (Hand,  J.)  held  that 
this  aection  waa  direetory  only,  and  that  the  jadge  might  file  hia  deciaion  at  any 
time,  People  v.  Dodge,  5  Pr.-R.,  47,— that  it  was  not  like  the  ease  of  a  juatioe  of 
the  peace  taking  time  to  give  jodgment  after  the  canae  had  been  anbmitted  ta 
hhn.    lb. 

In  Titu*  T.  Hay  (not  reported),  Rooievelt,  J.,  at  apeeial  term,  in  Jaooary,  1852, 
ordered  judgment  of  foreelooure  and  sale.  The  deoiaon  was  entered  hj  the  deik, 
and  by  him  eoderaed  on  the  hack  of  the  order.  On  a  motion  to  aat  aaide  the  ordar 
for  lale  (the  jodgment),  it  was  held  by  Bdmondo,  J.,  at  apeeial  term  (28th  February, 
1859),  that  the  proTiMona  of  thii  (267th)  aection,  require  that  the  deoiaion  ahoald 
either  be  in  the  handwriting  of  the  judge  or  aigned  by  him ;  and  that  the  entry  of 
the  deeiuoa  on  the  minutes  by  the  clerk,  or  the  filing  of  the  decree  in  open  court,  na- 
dar  the  direction  of  the  judge,  was  not  a  compliance  with  the  proviaioos  of  the  code ; 
and  the  judgment  waa  aet  aside.  On  the  2d  of  March,  1852,  Roosevelt,  J.,  without 
any  application  of  the  parties,  rescinded  the  order  of  Edmonds,  J.,  and  gave  the 
parties  liberty  to  appeal  to  the  general  term.  The  question  was  argued  before  the 
general  term  (Edwards,  Mitchell,  and  Rooseyelt,  JJ.)  ;  and  it  decided  (March  13, 
1852),  that  the  entry  of  the  judgment  waa  sufficient,  and  overruled  the  opinion  of 
Edmonds,  J.  The  curious  reader  may,  on  reference  to  the  New  York  Herald  of  the 
lat,  3d,  and  14th  of  March,  1852,  find  the  details  of  this  case. 

§  268.  [223.]  (Amended  1851-1852.)  Eioceptiona^  hoto  and 
when  taken. — For  the  purpose  of  an  appeal,  either  party  may 
except  to  a  decision  on  a  matter  of  law  arising  upon  such  trial, 
within  ten  days  after  notice  in  writing  of  the  jndgment,  in  the 
same  manner,  and  with  the  same  effect  as  upon  a  trial  by  jury. 
And  either  party  desiring  a  review  npon  the  evidence  appear- 
ing on  the  trial,  either  of  the  questions  of  fact  or  of  law,  may  at 
any  time  within  ten  days  after  notice  of  the  judgment  or  within 
such  time  as  may  be  prescribed  by  the  rules  of  the  court,  make 
a  case  or  exceptions  in  like  manner  as  upon  a  trial  by  jury,  ex- 
cept that  the  judge  in  settling  the  case  must  briefly  specify  the 
facts  found  by  him,  and  his  conclusions  of  law.  But  the  ques- 
tions, whether  of  fact  or  of  law,  arising  npon  the  trial,  can  only 
be  reviewed  in  the  manner  prescribed  by  this  section,  the  ques- 
tions of  law  in  every  stage  of  the  appeal,  and  the  questions  of 
fact  upon  the  appeal  to  the  general  term  of  the  same  court,  as 
prescribed  in  section  three  hundred  and  forty-eight. 

Before  the  amendment  of  1852  this  section  read: 

For  the  pttrposea  of  an  appeal^  either  party  may  except  to  a  decision  on  a  matter 
of  law  arising  upon  such  trial,  within  ten  days  afler  notice,  in  writing,  of  the  Judg- 
ment, in  the  same  manner,  and  with  the  same  effect,  as  upon  a  trial  by  jury.  Ami 
either  party  desiring  a  review  upon  the  evidence  appearing  on  the  trial,  either  of  the 
questions  of  fact  or  of  law,  may,  at  any  time  within  ten  days  after  notice  of  the 
judgment,  or  within  eueh  time  at  may  he  prescribed  by  the  rtUea  of  the  eomrt^  make 
a  bUl  of  ezeeptione^  or  case  containiug  so  much  of  the  evidence  and  sacA  exceptions 
aa  may  be  material  to  the  question  to  be  raised.  The  bill  of  exceptions,  or  ease, 
shall  be  settled  **  as  provided  by  the  rules  of  the  court."  And  the  judge,  in  tetiling^ 
9ueh  case  shall  bri^y  specify  the  facts  found  by  him  and  his  conclusions  of  law. 

All  the  parts  in  italic  were  new  in  the  code  of  1851.  The  words  ^*as  vrovided 
"  by  the'rutes  of  the  court,*^  were  subatitnted  for  the  words  "  according  to  the  exist' 
ing  practice.''* 


\. 
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The  rales  of  oonrt  providbi^  for  the  eettlement,  Am).,  of  oaeee,  are  ralee  15  to  19, 
iaelonye,  of  the  saprdme  coart  rolei. 

This  seotioD)  before  amendment  of  1851,  was  identical  with  section  993  of  the 
code  of  1848.  Under  that  section,  where  a  defendant  in  dne  time  gave  notice  that 
he  excepted  *<  to  the  decimon  of  the  referee,  whereby  he  decided  that  there  teas  due 
from  the  defendant  to  the  plaintif  the  sum,  «f «.,"  and  serred  a  case  {not  verified)^ 
to  obtain  a  review  upon  the  evidence.  On  objection  to  this  notice  and  case,  the  coort, 
Harris,  Watson,  and  Parker,  JJ.,  held,  that  the  notice  was  equivalent  to  an  excep* 
tion  to  the  conclusion  of  law  derived  by  the  referee  from  the  facts  fonnd  by  him,  and 
if  so,  it  is  suffident  to  entitle  them  to  a  review  of  such  deoision  upon  appeal.  The 
ease  may  lie,  and  probably  is  irregular,  for  not  being  verified  as  required  by  the  44th 
rale  of  supreme  court  law  rales  of  1847.  Wileon  v.  Allen,  8  Ft,  R.,  369.  But 
since  that  case  was  decided,  the  44th  rule,  there  referred  to,  has  been  abrogated,  and 
a  case  need  not  now  be  verified.  Code,  s.  470.  Supreme  Court  Rules,  15  to  I8w 
See,  further,  notes  to  section  265  of  this  code,  and  to  sections  7  and  8  of  the  act 
supplementary  to  the  code,  post 

§  269.  [224.]  (Amended  1849-1851.)  Proceedings  vjpm 
jydgraent  on  isstie  qflaw, — On  a  judgment  for  the  plaintiff  up- 
on an  issue  of  law,  the  plaintiff  may  proceed  in  the  manner 
prescribed  bj  the  first  two  subdivisions  of  section  two  hundred 
and  forty-six,  upon  the  failure  of  the  defendant  to  answer, 
where  the  summons  was  personally  served.  If  judgment  be 
for  the  defendant,  upon  an  issue  of  law,  and  taking  of  an  ac- 
count, or  the  proof  of  any  fact  be  necessary  to  enable  the  court 
to  complete  the  judgment,  a  reference  or  assessment  by  a  jury 
may  be  ordered,  as  in  that  section  provided. 

This  section  before  the  amendment  of  1851,  was  as  follows :  On  a  judgment  for 
the  plaintiff  upon  an  issue  of  law,  the  plaintiff  may  proceed  in  the  manner  prescribed 
by  section  346,  in  cases  where  the  summons  or  summons  and  complaint  are  person- 
ally  served,  and  the  complaint  ewom.to,  upon  the  failure  of  the  defendant  to  answer. 
If  judgment  be  for  the  defendant,  npon  an  issae  of  law,  and  the  taking  of  an  account 
or  the  proof  of  any  fact  be  necessary  to  enable  the  court  to  complete  the  judgment, 
a  reference  may  be  ordered,  or  writ  of  inquiry  issued,  as  in  that  section  provided. 

The  decision  of  the  court  upon  a  demurrer  cannot  be  appealed  from  as  an  order ; 
it  is  a  judgment,  and  no  appeal  can  be  taken  until  the  jodffroeot  is  perfected.  A 
defendant  who  has  appeared  is  entitled  to  notice  of  settling  the  judgment. 

Thus,  where  the  complaint  was  to  set  aside  an  assiffnment  as  fraudulent,  the  de- 
fendant demurred,  and  his  demurrer  was  overruled.  The  defendant  appealed  before 
judgment  was  perfected.  The  plaintiff,  without  notice  to  the  defendant,  proceeded 
to  settle  and  perfect  his  judgment  The  plaintiff  moved  to  dismiss  the  appeal  and 
the  defendant  to  vacate  the  judgment,  and  both  motions  were  granted.  Wood  v. 
Lambert,  1  Code  Rep.,  N.  S.,  314.    ' 

See  King  v.  Stt^fordj  5  Pr.  R.,  30.  Benlley  v.  Jones,  3  Code  Rep.,  37 ;  Nellu 
V.  De  Foreet,  6  Pr.  R.,  413  ;  Reynolds  v.  Freeman,  4  Sand.  S.  C.  R.,  70S. 
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Chaftbb  y. 
Trial  by  refereea.^ 

SsoTioM  270.  AD  iMDet  referable  by  oomeat. 

271.  When  reference  may  be  oompoborUy  ordered. 

272.  Mode  of  trial.    Effect  of  report. 

273.  Referee*,  bow  oboeen. 

§  270.  [225.]  AU  issues  referable  by  consent. — ^All  or  any 
of  the  issues  in  the  action^  whether  of  fact  or  of  law,  or  both, 
may  be  referred,  upon  the  written  consent  of  the  parties. 

*  The  following  ia  an  abatract  of  the  preaent  law  and  practice  of  tiiab  before 


JSt/eree*  d^m^i, 

A  referee  ia  «a  perwn  to  whom  a  came  pending  in  a  eonrt,  ia  referred  by  tho 
ooart,  to  take  teatimony,  bear  the  partlea,  and  report  thereon  to  the  court,  and 
upon  whoee  report,  if  ooDfirmad,  jadgment  ia  entered.  Bnnill'a  Law  Did^  tit* 
Referee. 

A  referee  under  the  code  ia  not  merely  a  anbatHnte  for  a  maatar  under  tba  fonnar 
practice,  but  ia  clothed  with  the  power  of  a  judge  at  apacial  tenn.  When  a  apaoiBe 
qneation  ie  referred  to  him,  bia  office  reaemblea  that  of  a  maater ;  when  the  whole 
iaane  is  referred  to  bim,  be  takea  the  place  of  the  court.  Per  Willard,  J.,  in  Qtomb 
V.  Blanckard^  3  Code  Rep.  27 ;  4  Pr.  R,  303. 

By  the /ormer  ralea  of  the  anpreme  court  (rule  88),  a  justice  of  that  court  WM 
prohibited  from  acting  ai  a  referee  in  any  matter  pending  in  that  court  That  rule 
was  struck  out  at  the  revision  of  the  rulea  in  August,  1852,  but  whether  or  not  a 
supreme  court  judge  may  now  act  as  a  referee  in  an  action  in  that  court  ia  an  nnde- 
ciaed  question.    We  anppoae  be  lawfully  may,  but  we  think  he  ought  not 

Reftrenee  dejingd. 

A  reference  ia  a  legialatiTe  aubstitute  for  a  trial  by  jury.  Per  Spencer,  J^  18 
Johns.  R.,  21& 

Where  a  rule  of  court  was  entered  by  conaent  of  the  parties,  referring  the  canaa 
to  three  referees  <*to  hear  and  determine  the  matters  in  controrersy,  on  legal  and 
eiiuitable  -principlea,"  it  was  held  that  auoh  reference  took  the  cause  out  of  cooiti 
waa  in  foot  an  arbitratioii.  and  that  the  report  of  the  refereea  waa  an  award.  Blunt 
▼.  Whitney,  3  Sand.  &  G.  R.,  4. 

A  referee  is  not  a  mere  instrument  to  bear  "and  report  teatimeiiyt  often  Tolttmin- 
ouB  and  oontradictory ;  but  he  ia  to  report  the  facta  aa  be  baa  found  them.  Btrmard 
V.  5pojford,31  Maine  Rep.,  39. 

Powers  of  Refereee. 

The  power  of  a  referee  in  regard  to  causes  referred  to  bun  to  hear  and  decide^ 
is  not  essentially  enlarged  or  altered  by  the  code.  Holmea  t.  Sloeum,  6  Pr.  R.,  218. 
1  Code  Rep.,  N.  S.,  380. 

Where  a  cause  is  referred  to  a  referee,  to  hear  and  decide  the  whole  issue,  he  is 
invested  with  all  the  necessary  power  and  authority  oyer  the  cause  and  over  the  par- 
tiea,  to  enable  bim  to  hear  and  determine  everything  which  properly  belongs  to  the 
trial  of  the  cause,    Ih, 

He  is  to  try  the  issue  which  the  court  sends  bim  to  be  tried.  For  every  other 
purpose  the  action  and  the  parties  remain  in  court    The  referee  baa  no  right  to  order 
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§271.  [226.]  (Amended  1849.)  When  reference  may  he 
eompyiUorily  ordered. — Where  the  parties  do  not  consent,  the 
oonrt  may,  npon  the  application  of  either,  or  of  its  own  motion, 

•s  amendment  of  the  pleadings,  or  to  chaoge  the  Moe  wbieh  the  oonrt  hae  aent  to 
be  tried.     Ih. 

A  referee  eould  neyer  render  judgment,  as  in  eaae  of  a  nonrait ;  or  make  any 
ecder  in  a  oaaee  npon  which  raeh  jadement  oould  be  entered  of  oooree.    /6. 

And  where  the  defendant  noticed  the  eanse  of  trial  before  the  referee,  and  the 
plaintiff  did  not  appear,  and  the  referee  reported  that  '*  the  defendant  is  entitled  to 
jodgment  of  a  diimiantl  of  the  complaint,**  inch  report  waa  set  aside  on  motion.  Ib» 

The  aboYo  ease  waa  decided  prior  to  the  revision  of  the  supreme  court  rules,  in 
Angnst,  1852.  By  mle  23  of  the  present  mica — On  a  hearing  before  referees,  the 
plaintiff  may  be  nonsuited,  or  his  complaint  dismissed,  in  like  manner  as  npon  a  trial 
at  any  time  before  the  oanae  haa  been  finally  submitted  to  the  referees  for  their 
decision  ;  in  which  case  the  referees  shall  report  according  to  the  fact,  and  judgment 
may  therefore  be  perfected  by  the  defendant. 

A  referee  to  whom  all  the  issues  in  the  action  have  been  referred,  has  not  author- 
ity to  order  the  production  of  books,  dba,  by  either  party,  where  there  is  no  provision 
to  that  e&et  in  the  order  of  reference.  Frager  r.  Pkelp§,  1  Code  Rep.  N.  S.,  214 : 
4  Sand.  S.  C.  R.,  682. 

The  power  to  order  the  production  of  books,  &c,  is  limited  to  the  court  or  a 
jnstice  thereof.    Jb. 

Where  a  referee  is  ordered  to  take  aooounts,  the  referee's  certificate  that  the  pro- 
dnction  of  books  and  papers  is  neoessary,  will  be  regarded  as  presumptively  sufficient 
to  warrant  an  order  for  such  production.  The  burden  of  showing  that  the  order 
ought  not  to  be  made  would  be  npon  the  adverse  party.     lb. 

A  referee  under  the  code  is  not  merely  a  substitute  for  a  master,  under  the  for- 
mor  practice,  but  is  otothed  with  the  power  of  a  judge  at  special  term.  When  a 
speeifie  question  is  referred  to  him,  his  office  resembles  that  of  a  master ;  when  the 
whole  issue  is  referred  to  him,  he  takes  the  place  of  the  court ;  his  report  thereon 
stands  as  its  decision,  and  may  be  reviewed  in  like  manner  (Code,  s.  271,  272),  per 
Wilbud,  J.,  in  Oraves  f.Blanehard,  3  Code  Rep.  27 ;  4  Pr.  R.  303. 

The  referee  has  a  lien  on  his  report  for  the  amount  of  his  fees.  Howell  ▼.  Ktn» 
My,  1  Spe.  T.  R,  105.    PeterM  v.  Bters,  Rolls  Court  in  England,  June  17,  1851. 

Every  referee  appointed  under  the  code  has  power  to  administer  oaths  in  any 
proceeding  before  him,  and  generally  the  powers  theretofore  vested  in  a  referee  by 
law.  Code,  a.  421.  They  haye  the  aame  power  as  the  eonrt  to  grant  adjournments. 
Code,  s.  27^.  And  they  always  had  a  reasonable  discretion  as  to  adjournments. 
FQrbet  v.  Frary^  2  Johns.  C,  224.  Where  the  whole  issue  is  referred,  the  referees 
have  power  to  pass  on  the  question  of  costs.  Chravet  v.  Blanehard,  3  Code  R<JP«i 
25.    But  there  is  a  dictum  to  the  contrary  in  Van  VMenbergh  v.  AUendorph^  4  Pr. 

Aay   39. 

Where  the  whole  cause  is  referred,  the  referee  has  the  right,  and  it  is  his  duty, 
to  decide  npon  the  question  of  costs.  And  costs  being  in  the  discreUon  of  the 
referee,  the  court  will  not  supervise  his  decision  in  respect  to  them,  unless  upon 
some  manifest  error.    Ludingion  t.  Toft,  10  Barb.  S.  C.  R.  448. 

The  discretion  as  well  as  the  authority  of  a  referee  over  the  interlocutory  ques- 
tions presented  in  the  progress  of  the  trial,  ceases  with  his  decision  of  them,  or  at 
least,  with  the  trial  itseIC    Allen  ▼.  Way,  3  Code  Rep.,  243. 

See  proceedings  on  reference,  fiott,  in  this  note. 

Reference,  when  ordered. 

It  was  provided  by  the  revised  statutes,  that  whenever  a  oauae  should  be  at 
iflsae  in  any  court  of  record,  and  it  should  appear  that  the  trial  of  the  same  would 
require  the  examination  of  a  long  account,  on  either  aide,  such  court  might,  on  the 
application  of  either  party,  or  without  such  application,  order  such  cause  to  be  refer- 
red to  three  impartml  and  competent  persons,  (2  R.  S.,  2d  ed.,  305,  a.  40). 

Under  this  provision  of  the  revised  statutes^  it  waa  held,  that  a  reference  waa 
strictly  proper  only  in  the  caaes  of  acoounta  existing  between  the  parties  \  and  that, 
where  there  waa  no  account,  in  the  ordinary  aooeptation  of  the  term,  the  oauae  could 
not  be  referred,  although  there  might  be  many  itema  of  damage.    6  Hill,  273.    It 
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except  where  the  inveBtigatioii  will  require  the  deciston  of 
difficult  questions  of  law,  direct  a  reference  in  the  following 
cases: 

1.  Where  the  trial  of  an  issue  of  fact  shall  require  the  ez> 

wu  alwayi  regarded  as  a  proceeding  applicable  only  to  what  were  formerly  known 
as  actions  of  assumpsit,  or  debt  on  simple  contract,  tboagb  it  was  held  possible  that  a 
reference  might  be  ordered  in  what  was  formerly  known  as  an  action  of  covenant.  19 
WoDd.,  108.  9  Id,y  480  ;  6  id.,  503.  An  action  upon  a  policy  of  insurance  against 
fire  was  allowed  to  be  referred,  where  the  controversy  between  the  parties  related 
solely  to  items  of  injury,  and  the  amount  of  loss  sustained  by  the  assured.  1  Hall, 
560.  But  a  reference  was  refused  in  such  an  action,  where  the  defence  charged  a 
fraud  on  the  part  of  the  insured.  25  Wend.,  687.  Nor  would  every  matter  of 
account  be  allowed  to  be  referred,  as  where  there  but  four  items  of  account  ID 
Wend.,  577. 

Actions  for  torts  were  not  referable.  19  Wend.,  108.  And  where  an  action  of 
trover  was  referred  by  content  of  parties,  and  a  report  made,  it  was  held,  that  no 
judgment  could  be  entered  upon  it,  and  if  entered  it  would  be  set  aside  on  motion. 
Id. ;  3  BUI,  27  i.  But  if  a  cause  not  referable  was  referred  by  consent,  and  a  report 
made,  it  was  allowed  to  enare  as  an  award  of  arbitrators,  and  might  be  enforced  br 
action,  ae  such.  2  Hill,  271.  And  a  rule  for  judgment  might  Im  entered  on  such 
report,  if  the  stipulation  contained  an  express  authority  for  that  purpose  \  though  even 
then  the  court  would  not  review  the  acts  of  the  referees,  19  Wend.,  108. 

In  order  to  entitle  a  caute  to  be  referred,  it  was  necessary  that  issue  should  be 
joined.  3  Cow,,  339.  And  if  there  was  a  demurrer  in  the  cauie,  relating  to  the 
whole  action,  and  undetermined,  a  reference  would  not  be  granted.    lb. 

By  laws  of  1845,  p.  163,  c.  163,  the  power  of  the  courts  to  refer  was  extended, 
but  was  still  confined  within  much  narrower  limits  than  are  prescribed  by  the  code. 

And  now,  by  the  code,  all  or  any  of  the  issues  in  an  action,  whether  of  fact  or  of 
law,  or  both,  may  be  referred  upon  the  written  consent  of  the  parties.  (Cod;  s.  270)^ 
And  where  the  parties  do  not  consent,  the  court  may,  upon  the  application  of  either 

Sarty,  or  of  its  own  motion,  except  where  the  investigation  requires  the  decision  of 
ifficult  quertions  of  law,  direct  a  reference  in  the  following  cases : 

1.  Where  the  trial  of  an  issue  of  fact  shall  require  the  examination  of  a  long 
account  on  either  side. 

2.  Where  the  taking  an  account  is  necessary  for  the  information  of  the  court 
before  judgment. 

3.  Where  the  taking  an  account  is  necessary  for  the  information  of  the  court,  for 
carrying  a  judgment  or  order  into  efiTect 

4.  Where  a  question  of  fact,  other  than  upon  the  pleadings,  shall  arise,  npon  mo- 
tion or  otherwise,  in  any  stage  of  the  action.     {Code,  s.  271). 

Under  these  provisions  it  was  held,  per  Edmonds,  J.,  in  Whale  Y.Whale,  1  Code 
Rep.,  115,  that  in  an  action  for  divorce,  on  the  ground  of  adultery,  where  the 
adultery  was  denied  by  the  answer,  the  court  would  not  (or  could  not),  even  where 
both  parties  consent,  permit  the  cause  to  be  referred  to  a  referee,  to  take  testimony 
and  report  the  same  to  the  court ;  that  the  revised  statutes  applicable  to  the  subject 
(2  R.  8.,  145,  s.  40)  were  still  in  force ;  and  that  to  allow  a  reference  in  such  a  case 
would  be  virtually  repealing  the  revised  statutes.  And  with  the  approbation  of  a 
majority  of  the  justices  of  the  supreme  court  for  the  first  district,  the  motion  for  a 
reference  in  that  case  was  denied.  But  in  another  case,  Anon.,  3  Code  Rep.  139 ; 
5  Pr.  R.,  306,  the  same  judge  held  that  section  2  of  art.  1  of  the  constitution,  and  the 
provisions  of  the  code,  have  suspended  the  provisions  of  the  revised  statutes  requiring 
that  an  issue  joined  on  a  complaint  for  a  divorce  by  reason  of  adultery,  shall  be  tried 
by  a  jury,  so  far,  that  when  the  parties  consent,  a  reference  may  be  ordered.  See, 
further,  the  amendment  to  section  253. 

Where  an  order  is  made  referring  the  cause,  without  any  limitation,  all  the  issues, 
whether  of  law  or  fact,  are  necessarily  embraced  in  the  reference,  and  the  referees 
have  power  to  report  upon  the  whole  issue.  Renouil  v.  Harris,  1  Code  Rep.,  125 ; 
Graves  v.  Blanchard,  3  «6.,  25  ;  4  Pr.  R.,  303. 

An  action  based  on  carelessness  or  negligence  cannot  be  referred,  although  it  may 
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aminatton  of  a  long  account  on  either  side;  in  which  case 
the  referees  may  be  directed  to  hear  and  decide  the  whole 
issue,  or  to  report  upon  anj  specific  question  of  fact  involved 
therein;  or, 

2.  Where  the  taking  of  an  account  shall  be  necessary  for 

become  Deoeeeary,  in  the  course  of  the  trial,  to  examine  into  a  large  number  of  items 
constitatiBff  the  plaintifT*!  claim  for  damageai  McMoiter  y.  Booth,  3  Code  Rep.  ,111; 
4  Pr.  R,  427.  The  action  was  for  an  injary  to  the  property  of  the  plaintiflT,  by  rea* 
■on  of  the  alleged  negligence  of  the  defendant*fl  serrant,  and  the  plaintiff,  upon  an 
aAdaYit  that  the  trial  would  in?olve  a  long  account,  moyed  for  a  reference.  It  does 
Bot  appear,  fVom  the  report  of  this  case,  whether  or  not  the  defendant  was  willing  to 
consent  to  a  reference,  proYided  it  could  legally  be  had  ;  but  it  may  be  inferred  that 
the  defendant  opposed  the  reference.  In  giving  judgment,  the  judge  observed,  that 
the  reaaons  for  a  reference  were  of  the  most  **  cogent  character  ;**  but  that  this  was 
an  action  which,  when  actions  had  names,  would  have  been  called  an  action  of  tort, 
and  it  was  well  settled  that  such  actions  could  not  be  referred.  Selmeer  v.  Redfield, 
19  Wend.,  21 ;  3  Denio,  380 ;  Dedriek  v.  Richley,  19  Wend.,  108. 

In  a  subsequent  case,  Sheldon  v.  Wood,  1  Code  Rep.,  N.  S.,  118,  it  was  held  by 
Mason,  J.,  in  the  superior  court,  that  an  issue  which  involvea  a  long  account  may  be 
referred,  notwithstanding  the  action  is  founded  on  fraud. 

Therefore,  where  an  action  was  brought  to  recover  back  money  alleged  to  have 
been  frandulently  charged  in  an  account  between  the  partiee,  a  reference  was  or- 
dered.    Sheldon  v.  Wood,  eupra. 

And  Mason,  J.,  said,  **  Section  271  of  the  code  is  broader  in  its  terms  than  the 
pTovbions  of  the  revised  statutes  on  the  same  subject.  The  latter  provides  for  the 
appointment  of  referees  in  actions  founded  on  contract ;  the  code  authorizes  a  refer- 
ence in  all  actions  whatever."    lb. 

An  account,  though  containing  many  items,  yet  being  of  a  single  purchase,  and 
made  at  one  time,  is  not  a  long  account,  so  as  to  warrant  a  reference.  Stewart  ▼. 
Elwellt  3  Code  Rep.,  139.  And  one  bill  of  goods,  containing  fifty  items,  delivered 
at  one  time,  is,  in  fact,  but  one  item,  and  a  motion  for  a  reference  upon  such  a  bill,  as 
containing  a  long  account,  will  not  be  granted.  Swift  v.  Wello,  2  How.,  S.  T.  R., 
79 ;  and  see,  also.  Miller  t.  Hooker,  2  How.,  S.  T.  R.,  171. 

With  reference  to  subdivision  3  of  section  271  of  the  code,  it  haa  been  said,  that 
it  <*  was  nndonbtedly  intended  to  provide  for  references  in  cases  where  questions  of 
fact  should  arise,  upon  collateral  matters  in  the  cause,  in  anv  stage  of  it,  and  not  to 
those  questions  or  issues  of  fact  which  are  made  by  the  pleadings.  .  .  As,  for  in- 
stance, whether  an  injunction  has  been  violated,  or  the  party  is  in  contempt,  for  any 
cause  alleged,  the  numerous  questions  which  arise  on  motion,  and  in  relation  to  the 
azeootion  of  the  orders,  decrees,  and  process  of  the  court,  and  also  upon  petitions 
presented  during  the  progress  of  a  cause.  In  such  cases,  and  many  others,  thequet- 
tidna  of  fact,  which  are  frequently  sharply  litigated,  do  not  arise  upon  the  pleadings, 
and  may  be  referred  by  the  court  under  the  third  subdivision  of  this  section.  They 
are  those  cases  where  the  late  court  of  chancery  ordered  references  to  the  maater, 
or  directed  issues  to  be  tried  by  jury."  Per  Welles^  J.,  in  Flagg  v.  Hunger ^  3 
Barb.,  S.  C.  R.,  9 ;  9  Code  Rep.,  17. 

Reference,  how  ordered. 

A  reference  cannot  be  had  without  an  order  of  the  court ;  and  although  the  par- 
tiea  may  agree  upon  a  suitable  person  to  act  as  referee,  the  court  must  be  satisfied 
that  the  selectiun  made  is  a  proper  one.  A  referee  who  proceeds  in  a  canae,  by  vir- 
the  of  an  appointment  by  stipulation  of  the  parties  merely,  acts  without  authority. 
LiUhfield  V.  Burwell,  5  Pr.  R.,  341. 

Where  parties  have,  by  stipulation,  appointed  a  person  as  referee,  to  take  the  evi- 
dence and  report  thereon,  as  though  he  had  been  appointed  by  order  of  the  court,  no 
objectiou  can  be  tidcen  to  his  report  on  the  ground  that  no  preliminary  decree  for  the 
parties  to  account  has  been  made.     Ludington  v.  Toft,  10  Barb.,  8.  C.  R,  44S. 

Where  refereea  are  appointed  by  the  court,  a  defect  in  their  appointment  ia 
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the  inforraation  of  the  ooart,  before  jadgment,  or  for  carrying 
a  judgment  or  order  into  effect ;  or, 

8.  When  a  queetion  of  fact,  other  than  upon  the  plead- 

waived  by  proceedingr  to  trial  before  them  witboat  objeotion.    J2«iao»tI  ▼.  Harrit^  1 
Code  Rep.,  135  ;  Combs  ▼.  Wykoff,  1  Cai.  R.,  147. 

A  proceediog  upon  a  reference  ia  a  waiver  of  all  objeotioiui  to  the  order  of  refer- 
ence OQ  the  froond  of  irregularity,  but  not  of  the  objeotion  that  the  court  bad  no  jii« 
riadiction  to  make  the  order.  That  objeotieD  may  be  made  at  aoy  time.  Owrcie  v. 
Sheldon,  3  Barb.,  S.  C.  R.,  339. 

A  written  atipulation  by  the  partiea  to  refer  a  oaase  to  a  referee,  *'  to  hear  and 
report  thereon,"  ia  anffioieat  to  conifer  joriadiotion  and  anatAin  the  jodgment,  althongfa 
the  referee  may  not  have  been  awom,  or  a  role  of  coart  entered  upon  hie  ^point* 
ment.     Wkalen  ▼.  Superviaors  o/  Albany,  6  Ft.  R.,  378. 

The  court  may  order  a  rule  entered,  nmne  pro  tune,  if  neeeanry.    lb. 

Where  the  partiea  appear  and  argue  the  oanae  before  the  referee^  it  ia  a  waiver 
of  anoh  defeeta,    lb. 

In  Brown  v.  Miller,  1  Baih.,  S.  C.  R^  94,  the  defendant*B  default  having  been 
entered,  the  plaintiff's  attorney,  upon  a  general  affidavit  that  the  incpiiiy  involved  the 
enmination  of  a  long  account,  moved,  ex  parie^  for  a  reference  to  aacertain  the 
amount  of  damages ;  and,  per  Edmonds,  J.,  *'  Cases  of  this  kind  have  ooonrred 
where  the  damages  could  very  conveniently  have  been  ascertained  by  a  aheriff 's  ju- 
ry ;  but  where  the  plaintiff's  attorney,  upon  an  affidavit  like  this,  has  obtained  an 
order  for  a  reference,  and  very  largely  and  unneceasarily  augmented  the  costs :  to 
guard  against  such  an  abuse,  I  shall,  in  future,  exact  from  the  plaintiff's  attorney,  a 
sworn  copy  of  the  account  on  which  the  action  is  brought;  aa  that  the  court  may 
Judge  for  itMlf  aa  to  the  necessity  off  a  reference." 

Where  the  partiea  do  not  oonaent,  the  reference  is  to  he  obtained  by  motion  to 
the  court,  at  special  term.  The  motioo  for  a  reference  is  non-enumerated.  (RuU  37 
ofeupreme  eouri  ruU$),  The  motion  must  be  founded  on  an  aflMavit*  The  affidavit 
need  not  state  the  place  of  trial  named  in  the  complaint.  (3  Cow,,  448 ;  7  Ceis^ 
478.)  But  it  must  state,  that  issue  has  been  joined  (3  Cow.,  34) ;  and  that  the  trial 
off  the  action  will  require  the  examination  of  a  long  account,  and  not  involve  the  ex* 
aminhtion  of  difficult  questions  of  law ;  or  that  the  reference  ia  necessary  to  carry 
a  judgment  or  order  into  effect  The  affidavit  roust  be  made  by  the  party  himself, 
and  not  by  the  attorney,  nnleos  a  sufficient  excuse  for  the  omission  is  shown  by  the 
affidavit  Meeiek  v.  Smith,  3  How.,  8.  T.  R.,  7 ;  Aess  v.  Beeeherj  ib.y  157 ;  LUtU, 
V.  Bigelow,  ib.,  164;  BoltonY.  MeCuUough,  t6.,  165;  4UUI,  548. 

The  notice  of  motion  or  affidavit  should  contain  the  names  of  the  person  or  per- 
sons proposed  as  referee  or  referees.  1  Caines  &,  7, 149.  It  ia  usual  to  name  three, 
but  the  court  may  appoint  one  or  more  refereea,  not  exceeding  threa 

The  motion  for  a  referenoe  should  not  be  made  until  after  iasue  joined  in  the 
cause,  and  in  Cueeon  v.  Whahu^  I  Code  Rep.,  N.  &,  37,  it  was  held,  that  issue  la 
considered  at  joined,  for  all  purposes,  immediately  oo  the  service  of  a  reply,  or  of  an 
answer  setting  up  no  new  matter,  or  if  it  be  an  action  commenced,  after  a  plea  of 
title  in  a  justice's  court,  on  the  service  of  an  answer ;  and  in  another  case  it  was 
hdd,  that  the  motion  to  refer  might  be  made  immediately  after  the  reply  is  put  in, 
and  the  plaintiff  need  not  wait  twenty  days  to  see  if  the  defendant  will  amend  hii 
answer.    Enoa  v.  Thomae,  3  Code  Rep.,  148. 

In  opposition  to  the  motion,  it  may  be  shown,  by  affidavit,  that  difficult  questions 
of  law  will  arise  in  the  cause  (3  Johne.  Cos.,  403  \  3  Cainea  A.,  951 ;  3  Johme,  it., 
374),  as  the  party  is  advised  by  counsel,  and  verily  believes.  1  Catne*  R.,  149. 
And  if  it  dearly  appear,  that  difficult  questions  of  law  will  arise,  the  motion  will 
be  denied.  1  How.,  Spe.  T.  R^  168.  But  it  is  not  enough  to  state^  generally 
that  questions  of  law  will  arise  ;  it  must  be  made  to  appear  to  the  court,  what  Um 
points  of  law  are,  so  that  it  can  judge  whether  they  are  material,  and  difficult,  and 
will  neoeasarily  arise.  (6  Johne.  R.,  339,  b.)  And  the  court  must  be  satisfied  that 
they  will  be  questions  of  real  difficulty  (5  Cowen,  423)  ;  otherwiaa  the  motion  will  be 
granted. 

If  no  objection  is  made  to  the  refereea  named  in  the  notice  (whare  there  are 
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isgs,  shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the 
%ction. 

§  272.  [227.]  (Amended  1861,  1852.)  Mode  of  trial.  Effect 
of  report. — ^The  trial  by  referees  is  conducted  in  the  same  man- 

threeX  Uiey,  or  on«  or  two  of  tbem,  will  bo  appointed.  Bat  if  iho  parties  disaflfree, 
probably  by  analogy  to  the  pro?ision  in  the  revised  atatotes,  each  party  will  be 
allowed  to  name  one,  and  the  court  will  name  a  third.  (2  it.  &»  305,8.  41.)  The 
referees,  shoold,  in  all  cases,  be  taken  from  the  ooaoty  named  in  the  complaint  as  the 
place  of  trial.     11  Jnhn:  R^  406.    7  Wend.,  463. 

On  granting  the  motion,  the  court  will  impose  saeh  conditions  as  may  be  reason- 
able ;  each  as  the  payment  of  the  plaintiff's  costs  of  preparing  for  trialf  where  the 
motion  was  not  made  until  after  notice  of  trial.    5  Cow,,  9b9. 

Where  both  parties  rooTC  for  a  reference,  the  motion  of  the  party  first  giTing 
notice  Is  entitled  to  a  preference.  1  Wend.,  15.  And  in  cross  actions,  where  cross 
applications  are  made  for  a  reference,  a  joint  reference  will  be  ordered,  and  the 
referees  anthoriied  to  hold  their  meetings  so  as  to  accommodate  both  parties.  4 
Wend.,  19a 

When  the  motion  is  allowed,  a  copy  of  the  order  should  be  served  on  the  opposite 
attorney ;  although  it  has  been  held  that  such  service  is  unnecessary.  1  How.  8p€. 
T.  R.,  193.  Where  the  motion  was  made  before  the  circuit  judge  of  the  first  circuit, 
his  decision  was  final.    {Lawe  of  1841,  s.  4.) 

Where  a  cause  is  noticed  for  trial  at  the  circuit  court,  application  for  a  reference 
may  also,  by  statute,  be  made  to  the  circuit  judge  holding  such  court  (2  R.  8.,  305, 
K,  42),  who  may  order  the  cause  to  be  referred,  with  the  like  effect  as  if  made  by  the 
court.  lb.  And  this  was  frequently  done,  when  a  cause  was  called  on  the  calendar 
kft  trial.  But  it  could  not  be  done  unless  both  parties  were  present,  or  on  reasonable 
sotioe  to  the  absent  parly.     19  Wendell,  85. 

Order  for  reference,  how  obtained  in  actions  for  dlToroe.  Supreme  Court 
Ruleei,  65. 

Order  for  reference  in  actions  for  partition.    Supreme  Court  Rules,  75. 

In  an  action  in  which  the  court  has  power  to  order  a  reference,  no  appeal  lies 
from  an  order  ordering  a  reference.     Gray  v.  Fox,  1  Code  Rep.,  N.  S.,  334. 

The  deoision  as  to  whether  or  not  an  action  involves  the  examination  of  a  long 
aoeonnt,  is  a  decision  on  a  matter  resting  in  the  discretion  of  the  judge  making  the 
order,  and  will  not  be  reviewed  on  appeaL    lb. 

Proceedings  after  reference  ordered. 

Tile  motion  for  ihe  reference  being  granted,  the  referees  should  have  notice  of 
their  appointment  (which  is  usually  done  by  serving  a  copy  of  the  order,  appointing 
them).  Get  them  to  appoint  a  time  end  place  for  the  hearing.  This  should  be  done 
without  delay.  2  R.  8.,  305,  s.  43.  The  place  of  meeting  need  not  be  in  the  county 
named  in  the  complaint,  as  the  place  of  trial.    2  Johns.  R.,  188. 

The  opposite  party  should  have  a  notice  of  ten  days  of  the  time  and  place  of 
meeting  of  the  referees  (ss.  256,  272),  except  where  a  party  has  not  appeared  in 
the  action  in  person,  or  by  attorney ;  for  then  he  is  not  entitled  to  any  notice.  19 
Wendell,  121. 

Witnesses  are  compelled  to  appear  before  referees,  in  the  same  manner  as  in 
eases  of  trials  at  the  circuit  (^  R.  8.,  306,  a  46^  and  subpmnas,  if  necessary,  may 
be  served  as  in  cases  of  trials  at  the  circuit. 

If  the  plaintiff  should  neglect  to  bring  the  cause  to  a  hearing*  within  forty  days 
after  the  reference  is  ordered,  the  defendant  mav  serve  a  notice  requiring  the  plain- 
tiff to  bring  the  case  to  a  hearing,  within  forty  days  thereafter.  If  the  plaintiff  fail 
Ho  comply  with  such  notice,  the  defendant  may  move  the  court  for  judgment  as  in 
case  of  nonsuit.  Supreme  court  rules,  20  and  21.  This  motion,  however,  it  seems, 
will  be  denied  on  the  plaintiff^s  stipulating  to  proceed  to  the  hearing,  and  on  pay- 
ment of  costs.  (4  Mill,  52 : 5  Wend.,  101.)  In  such  case,  the  plaintiff  must  notice 
the  cause  for  hearing  immediately ,  and  if  he  fail  to  do  so,  the  defendant,  it  seems, 
may  move  for  judgment  on  his  defonlt.    If  the  plaintiff  need  thne  to  bring  on  the 

19 
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ner  and  on  similar  notice,  as  a  trial  by  tbe  court.  They  ha^e  ibe 
same  power  to  grant  adjournments  as  tbe  court  upon  sach  triab 
They  mnst  state  the  facts  found,  and  the  conclasions  o(  law 


bearing,  he  shoold  ask  it  when  the  motion  ia  made^  and  haye  the  allowance  ii 
in  the  order.    lb. 

Or.  where  the  plaintiff  omits  to  bringr  the  caose  to  a  hearing  before  the  referee, 
the  defendant  may  notice  the  cause  for  trial ;  and  if  the  plaiutiflT  fails  to  attend,  and 
offer  evidence  in  support  of  his  claim,  the  rer«ree  may  report  in  favor  of  the  defend- 
ant    WiUiams  t.  Sage^  1  Code  Rep.,  N.  S.,  358. 

ProeeMngs  on  the  rrftr^nt*. 

The  cause  baying  been  noticed,  the  refereea  moat  meet  at  tbe  time  and  place 
designated.  All  the  referees  must  meet  together,  and  hear  all  the  proofs  and  alle- 
gations of  the  parties  (3  R,  S.,  306,  a.  47)  ^  and  a  report  by  two  of  them,  in  sach 
ease  is  valid.  lb.  If  they,  or  any  of  them,  refaae  to  appear,  tbe  court  may  compel 
them  to  6o9o(2  R,  S  y  306,  s.  48),  by  order  requiring  them  to  proceed  to  the  bear- 
ing, or  show  cause  why  an  attachment  should  notissae  against  tbem.  1  Wend,^  71; 
3  JohfiM.  R ,  260. 

Before  proceeding  to  take  any  testimony  in  the  canse,  tbe  referees  must  be  severe 
ally  sworn,  faitbfully  and  iairly  to  hear  and  examine  the  cause,  and  to  make  a  just 
and  true  report  according  to  the  best  of  their  understanding.  (2  R.  S,,  306,  a.  45.) 
This  oath  may  be  administered  by  any  commissioner  authorized  to  take  affidavita,  or 
by  ady  justice  of  the  peace.  Jb,  The  parties  then  produce  their  respective  proob 
and  allegations.  If  one  of  the  parties  fail  to  attend,  and  he  baa  been  duly  noticed, 
the  referees  may  proceed  to  hear  tbe  proofs  in  his  abeeoce,  1 1  JoHm,  R.,  402.  Biiher 
of  the  referees  may  administer  the  necessary  oath  to  tbe  wituessea  produced  before 
tbem.    (2  R,  S.^  &  47.) 

On  the  hearing,  the  same  rules  of  evidence  are  to  be  observed,  and  the  same  fbrma 
of  proceeding  pursued,  as  on  the  trial  of  a  cause  before  a  jury,  6  Ceas.,  364.  And 
the  trial  is  to  be  conducted  in  the  same  manner  as  a  trial  by  the  court,  (Code  a.  272.) 
The  plaintiff  may  submit  to  a  nonsuit  or  dismissal  of  his  complaint,  or  may  be  non* 
anited  or  his  complaint  be  dismissed,  at  any  time  before  the  cause  has  been  finally 
submitted  to  the  referees,  for  their  decision.  In  which  case,  tbe  refereea  report  ac- 
cording to  the  fact,  and  judgment  mav  thereupon  be  perfected  by  tbe  defendant. 
Supreme  court  rules,  rule  22.  After  the  cause  has  been  submitted,  and  the  referees 
have  retired,  they  ^ay,  in  their  diacretioni  open  the  bearing,  and  adjourn  to  receiva 
further  testimony.    1  Wend.,  104. 

The  referees  may  adjourn  tbe  hearing  from  time  to  time,  aa  may  be  neceaaary, 
and,  on  the  application  of  either  party,  and  for  good  cause,  they  may  postpone  it  to 
a  time  not  extending  beyond  the  next  term  of  the  court  in  which  the  snit  is  pending. 
2  j;.  8.,  305,  s.  44 ;  Code,  s.  272. 

They  may  adjourn  the  bearing  for  a  reasonable  time,  on  their  own  motion,  with- 
OQt  tbe  consent  of  parties ;  and  such  adjournments,  although  they  may  extend  the 
bearinff  beyond  the  next  term,  will  not  put  aa  end  to  their  authority.  3  Hill,  464, 
467.  But  they  could  not,  on  motion  of  cue  of  the  partiea,  and  without  tbe  consent 
of  tbe  other,  postpone  the  bearing  beyond  the  next  general  term  of  the  court.  lb., 
and  22  Wend.,  637.  Two  refereeis  in  the  absence  of  the  third,  had  no  power  to 
adjourn  to  a  particular  day,  7  Wend.,  534 ;  22  Wend,,  637.  If  the  refereea  adjonrn 
improperly,  they  lose  all  power  over  the  cause. '  But  the  plaintiff  cannot  in  anoh 
caao  proceed  to  a  trial  at  tbe  eirenit,  withoat  first  obtaining  leave  from  tbe  coart  6 
HiO,  260. 

In  order  to  adjourn,  all  the  referees  mast  meet  (7  Wend.,  534;  29  7ft.,  637), 
and  where  the  hearing  is  postponed,  they  may  require  the  payment  of  cosfaas  a  con- 
dition to  the  postponement.  (12  lb.,  199 ;  18  lb.,  509 ;  Code,  s.  314.)  But  if  the  party 
obtaining  the  adjoormnent  refuse  to  pay  tbe  costs,  the  court  will  not  award  a  precept 
against  nim,  nor  compel  payment  on  tbe  motion.  (5  Hill,  375.)  And  it  seems 
that  the  only  remedy  of  the  opposite  party  in  this  case  is  to  proceed  at  once  to  a 
hearing.    lb.    Hie  referees,  bovever,  may  require  the  party  applying  fbr  the  ad- 
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separately,  and  their  derision  must  be  Riven,  and  may  be  ex- 
cepted to,  and  reviewed  in  like  manner,  but  not  othenmsey  and 

■  I     .  ■■— II        I  .1 1 1 1 .  ..  I        111  I.   ■    I     II  ■  ■ 

J4Ninimoiit,  to  tttpotete  in  writinf,  that  in  d«fanlt  of  payment,  the  ooIleoUon  of  the 
eoaU  may  be  enforced  by  an  order  io  the  oanee.    76. 

The  defendant,  aa  in  the  case  of  trial  at  the  eirenit,  might  move  to  postpone  or 
pot  off  the  hearing,  on  aeceant  of  the  absence  of  a  material  witnen  (I  Johns,  Ca§., 
394 ;  20  Joknt.  JZL,  476  ;  and,  for  this  parpose,  he  might  get  a  jadge's  order  to  stay 
proceedings,  antil  an  application  could  be  made  to  the  coort  (1  Caiiu$  R.,  147.) 
Tlie  melioo  was  non-ennmerated,  and  brooght  on  opon  affidarit  and  nolioe^  in  the 
nanal  manner.  Bat  a  jadge  at  chambers  oonld  not  by  order,  actoally  adjourn  the 
hearing.    6  Wend,,  553. 

The  pUnotiff  also  may  mere  for  a  postponement  And  the  party  moring  mast 
in  either  esse,  pay  the  costs  of  the  motion.     18  Wend.,  509. 

As  the  referees  have  power  to  grant  an  adjoaroment  (Code,  s.  372),  it  seems  the 
better,  as  well  as  the  more  nsnal  course,  is  to  apply  to  the  referees  when  an  adjourn- 
ment is  required  by  either  party ;  and  it  has  been  decided  that  the  court  will  not  en- 
tertain a  motion  to  postpone  a  trial  before  refereei^  on  the  ground  of  the  absence  of 
a  witness ;  and  that  the  refarees  must  decide  on  the  question,  and  if  they  commit 
any  error  in  that  reapect,  the  court  will  correct  it  on  motion  to  set  aside  the  report. 
LangUy  ▼.  Hiekman,  1  Sand.  S.  C.  R.,  681.  Thus,  where  a  motion  was  made  to 
postpone  the  hearing  of  a  cause  before  referees,  on  account  of  the  non-attendaooe  of 
a  witness,  the  trial  before  the  referees  had  been  suspended  to  enable  the  party  to  ob- 
tain the  judgment  of  the  court ;  on  his  application,  the  court  said: — *' These  motions 
ought  not  to  be  eneonraged.  The  propriety  of  the  postponement  of  a  trial,  to  give  a 
party  time  to  procure  testimony,  or  because  of  the  absence  of  a  material  witodss,  is 
peenliarly  within  the  province  of  the  referees.  They  are  beat  able  to  judge  how 
(ar  the  parposes  of  justice  require  the  cause  to  be  postponed  from  time  to  time. 

**  We  are  inclined  not  to  listen  to  such  applications,  but  to  leave  them  to  the  deci- 
sion of  the  referees,  and  to  examine  any  alleged  error  in  that  behalf  oo  a  motion  to 
aet  aside  their  report.  The  practice  resorted  to  in  this  instance,  will  lead  to  a  great 
ineonveoience.  The  coort  will  frequently  be  called  upon  to  determine  the  propriety 
of  a  postponement,  when  it  is  not  sufficiently  possessed  of  the  case,  and  of  all  the 
dreumstanees,  to  make  op  a  right  judgment  ia  the  matter." 

After  several  witnesses  have  been  examined  before  referees,  as  to  the  characters 
of  other  witoeases,  the  referees  have  a  right  to  interfere  and  refuse  to  hear  further 
testineny  upon  that  question.    Oreen  v.  Brown,  3  Barb.  S.  C.  R.,  1 19. 

The  taking  or  refusing  testimony,  at  aoy  time  while  the  cause  is  before  him,  is  a 
matter  wholty  in  the  soand  discretion  or  the  referee,  and  if  the  parties  are  dissatis- 
fied with  the  manner  in  which  the  referee  exercises  bis  discretion,  they  can,  after 
the  report  is  made,  come  to  the  court  for  relief;  but  the  court  will  not  interfere  with 
the  discretion  of  a  referee,  until  after  he  has  reported.  Sehermerharn  v.  Oeeeim,  1 
Code  Rep.,  28. 

A  referee  or  court  cannot  while  professing  to  admit  evidence  absolutely,  admit  it, 
in  fact,  de  bene  ease,  and  then  reject  it,  upon  maldag  up  a  decision  or  report  upon 
the  whole  case.  Interlocutory  decisions,  made  upon  the  trial,  cannot  be  reviewed  in 
that  manner.    Allen  v.  Way,  3  Code  Rep.,  243. 

One  of  three  referees  before  whom  a  cause  is  tried,  cannot  be  examined  as  a 
witness  on  such  trial.    JIforas  v.  Aforss,  1  Code  Rep.  N.  S.,  374. 

The  referee  may  proceed  on  the  defendaut's  notice,  and  in  tKe  absence  of  any 
eTideace  on  the  part  of  the  plaintiff,  report  in  favor  of  the  defendant.  WUliame  t. 
Sage,  1  Code  Rep..  N.  S.  358. 

See,  Powere  of  referees^  ante. 

Refereee*  Report, 

The  referees,  having  heard  and  examined  the  case,  should  proceed  to  make  up 
their  report  within  a  reasonable  time,  or  the  court  will  compel  them,  by  order  requir- 
ing them  to  report,  or  show  cause  why  an  attachment  should  not  issue  against  them. 
2  jr.  A,  306,  s.  48 ;  1  Wend.,  71 ;  3  Johne.  R.,  260. 

The  referees,  by  their  report,  most  state  the  facts  found,  and  the  condosiona  of 
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they  may  in  like  manner  eetUe  a  ease  or  exoeptiane.    The  re- 
port of  the  referees  upon  the  whole  issne  Btands  as  the  decision 

law,  Mptrately.    Code,  i.  272,  Churek  t.  Brbin^  4  Sand.  S.  C.  R.,  S91 ;  Van  Stetm^ 
kwrg  y,  Hqffman^  6  Pr.  R.,  492. 

Where  a  referee  reported  ae  follows:  ^*  Having  examined  the  matten  in  contro- 
▼eny  between  the  parties,  and  esaoained  on  sath  the  seTetal  witnesses  and  psniea 
prodoced  to  me  thereupon,  do  findi  that  there  is  dae  to  the  plaintiff  froai  the  «ief«nd* 
ant,  $63."  On  this  report  the  plaintiff  antered  jadgment,  which,  on  motion  of  the 
defendant,  the  supreme  oonrt  est  aside,  beoanse  the  report  did  not,  as  it  shoald,  sel 
out  the  facts  preyed  by  the  evidence  adduoed  before  the  refereOi  and  his  oonelosiana 
of  law  from  such  facts.    Doke  v.  Peek,  1  Code  Rep.,  54. 

Under  the  former  practice,  the  referee  wss  frequently  ordered  by  the  coort  to 
state  the  facts,  but  now  the  coort  has  obviated  the  necesMty  of  any  order  from  the 
eonrt.    Jb, 

The  report  of  a  referee  to  whom  all  the  issues  are  referred,  must  state  all  tho 
materia]  facts  pal  in  issue  and  found  by  him,  as  well  as  his  conclusions  of  law.  Fsa 
Steenburg  v.  Hoffman.  6  Pr.  R,  492  ;  Dtming  v.  Po«<,  1  Code  Rep.,  121. 

The  unsuccessful  party  has  a  right  to  have  these  placed  upoo  the  record.     lb. 

It  seems  in  all  esses  every  material  issue  should  be  passed  upon,  at  least  tf  de-^ 
sired  by  the  parties.     /&. 

Where  the  proofs  and  allegations  have  been  heard  by  all  the  refereee,  it  is  suf- 
ficient if  the  report  be  signed  by  any  two  of  them.  3  R.  8.,  806,  a  47.  But  where 
all  have  been  duly  notifiMl,  and  one  of  them  does  not  attend,  and  the  other  two  pro- 
ceed to  hear  the  parties  and  make  a  report,  it  is  irregular,  and  will  be  set  arde.  1 1 
Johns.  R.,  4U2.  Although  the  objection  cannot  be  raised  on  appeal.  17  76.,  461. 
It  is  not,  however,  necessary  that  all  should  be  present  when  the  report  is  actually 
signed.  1  Spe.  T.  R. ,  98.  When  signed,  the  report  should  be  delivered  to  the  attor- 
ney for  the  prevailing  party,  and  formerly,  a  copy  had  to  be  served  upon  the  oppo- 
site attorney  ;  but  in  Renouil  v.  HarrU^  1  Code  Rep.,  125,  the  court  said  that  prac- 
tice was  abrogated,  and  that  no  copy  need  be  served, and  tee  VanSUenbwrg  v.  /Ti^- 
«aii,6Pr.  R.,  492. 

A  report  of  referees,  like  the  verdict  of  a  jury,  is,  as  a  general  mle,  eondonve  ift 
a  case  of  confiict  of  evidence.  WatkmB  v.  Stevens,  4  Barb.  8.  C.  R.,  168  ;  Hmfmer 
V.  StfmondM,  9  ib„  260 :  Baker  v.  Martin,  3  ib^  634.  And  see,  12  Johns.  R  219 ; 
1  Cai.  R.  160 ;  24  Wend.,  15 ;  1  California  Rep ,  362L 

The  finding  of  a  referee  on  the  questions,  whether  the  plaintiff  had  performed  his 
contract,  and  whether  performance  had  been  waived,  will  not  be  reviewed  in  the 
court  of  appeals  on  an  appeal  from  the  judgment  of  the  supreme  court,  affirming  the* 
report  of  the  referee,  bocAUsa  they  are  questions  of  fact  only.  Newton  v.  Harris^ 
1  Code  Rep.  N.  8.,  414. 

The  decidott  of  a  referee  upon  matters  of  fact,  in  equity  eaiMes,  should  be  treat- 
ed as  being,  aol  like  the  verdict  of  a  jury,  conclusive,  unless  palpable  error  ia- mani- 
fest ;  hot  like  the  report  of  a  master,  or  the  decision  of  a  vice-chancellor,  npon  any 
matter  referred  under  the  formew  fraetiee,  Burkano  v.  Van  Zandt,  &  Barb.  8.  C. 
R.,  91.  But  now  the  report  of  a  referee  is,  like  the  verdict  of  a  jury,  oonclosivs 
upon  questions  of  fact,  wliers  there  is  no  dsdded  preponderance  of  the  evidence,  in* 
favor  of  the  party  against  whom  the  referee  has  reported.  Quaekenbnek  v.  Bide, 
5  Barb.  8.  C.  R,  469.    Da:oi9  v.  iiUea,  3  Corns.  16a 

The  report  of  referees  on  the  whole  issus  need  not  be  confirmed  at  special  term. 
Rtnouil  V.  Harris,  1  Code  Rep.,  125,  overruling  Clark  v.  Andrewa,  lb.,  4 ;  Dom^ 
ingv,Po$t,Ib,y  121. 

But  where  a  report  of  a  referee  is  reqnirsd,  for  the  purpose  of  snabKng  the  court 
to  make  some  discretionary  order,  or  some  decree  thereon,  whether  the  o^er  direct* 
ing  the  reference  be  made  upon  decree  or  upon  en  interlocutory  application,  the  re- 
port  requires  to  be  confirmed  at  special  term,  before  it  is  adopted  as  the  fouadation 
of  such  future  order  or  decree.  Origin  v.  Slate,  5  Pr.  R.,  2U5.  Thus,  a  report  of 
a  referee,  made  upon  the  question  of  damages  consequent  upon  the  diMolvmg  an. 
injunction,  must  be  confirmed  (on  motion  at  special  term),  before  the  coort  can  en* 
tertain  an  application  to  prosecute  the  undertaking  given  on  the  issuing  of  the  injono* 
ikm,    lb.    See  note  to  section  224 
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of  the  court,  and  judgment  may  be  entered  thereon  in  the  same 
manner  as  if  the  action  had  been  tried  by  the  court.    When 

The  referee's  report  of  the  amouut  due  in  mortgage  cases,  must  be  confirmed  at 
special  term.    Swarthout  y.  Curtis,  5  Plr.  R.,  198. 

When  the  court  teill  review  the  proeeedingt  before  refereee. 

The  conrt  will  uot  interfere  on  motion  in  a  matter  within  the  discretion  of  a  referee, 
before  the  referee  has  reported.  The  party  must  wait  until  the  referee  has  made  his 
report,  and  then  move  to  set  aside  the  report.  Schermerhorn  y.  Develin,  1  Code 
Rep.,  38. 

When  the  court  will  $et  aeide  or  review  a  report  of  refereee. 

The  report  of  refereee^  like  the  yerdict  of  a  jury,  is  only  to  be  set  aside  where  the 
findioj;  is  clearly  against  the  weight  of  evidence,  or  where,  upon  the  trial,  some  rule 
of  evidence  or  principle  of  law  has  been  violated.  Oreen  v.  Brown^  3  Barb.,  S.  C. 
R.,  119.     DoyU*9  admWe  y.  St,  Jamee*  Church,  7  Wand,  178. 

The  grounds  on  which  the  court  will  interfere,  and  set  aside  the  report  of  the 
referees,  are  the  same  as  will  induce  them  to  set  aside  the  verdict  of  a  jury.  Thus, 
they  will  set  it  aside  where  it  was  founded  on  the  evideoce  of  a  witness  who,  in  the 
opinion  of  the  court,  was  not  credible  (2  Cowen,  458) ;  but  in  a  subsequent  case  it 
was  held,  that  the  credibility  of  a  witness,  on  a  heegring  before  a  referee,  is  a  question 
solely  for  the  referee,  and  his  decision  as  to  that  cannot  be  reviewed  Leach  v.  Keleey, 

7  Barb.,  S.  C.  R.,  466.  So  a  report  will  be  set  aside  where  it  is  clearly  against  the 
weight  of  eyidenee  ^7  Wend,,  178;  25  Id,,  243),  or  where  an  improper  measure  of 
'damages  was  adoptea  (5  Id.,  535),  or  where  the  facts  in  the  case  were  various  and 
intricate,  and  the  matters  involved  in  doubt  and  obeoarity,  requiring  a  re-examination 
of  the  merits.  1  Johne.  Cae.,  280 ;  1  How.  Spe.  T.  R.,  144.  And  where  referees 
certified  that  they  had  oyerlooked  a  circumstance  connected  with  the  accounts  sub- 
mitted, and  requested  that  the  same  might  be  sent  back  to  them  for  re-examination, 
the  sopertor  court  of  the  city  of  New-York  set  the  report  aside  and  sent  back  the 
aooonnts  to  the  same  referees.    1  HaU,  379. 

But  the  court  will  not  set  aside  the  report  because  the  amount  found  for  a  party 
exceeds  the  sum  specified  in  the  bill  of  particulars,  if  the  evidence  en  which  it  is 
founded  is  given  without  objection,  and  the  oourt  see  that  the  party  in  £M:t  recovered 
no  more  than  he  is  justly  entitled  to.    12  Wend,,  334,  504. 

It  is  not  for  every  error  made  by  a  referee,  that  his  report  will  be  set  aside ;  but 
It  most  be  a  dear  and  decisive  error,  by  which  the  party  objecting  to  it  has  been 
injured.    Ludington  v.  Taft,  10  Barb.,  S.  G.  R.,  448. 

In  a  report  of  a  referee,  his  report  upon  the  law  as  wdl  as  upon  the  fact  is  con- 
clusive.   Brown  ▼.  Clay,  31  Maine  Repi,  518. 

Where  referees  unreasonably  refused  to  grant  an  adjournment,  requested  by  a 
•psrty  to  enable  him  to  produce  a  witness,  the  report  was  set  aside  (Forbee  y.  Frary, 

8  Johns.  C,224) ;  but  a  refusal  of  a  referee  to  adjourn  the  hearing  before  him,  where 
it  is  matter  resting  on  his  discretion,  will  not  be  reviewed  on  appeal  to  the  court  of 
appeals.    Carpenter  y.  Haynee,  1  Code  Rep.,  N.  S.,  414. 

If  the  referees  admit  improper  evidence,  and  the  court  can  see  that  such  evidence, 
although  objected  io,  did  not  and  could  not  possibly  have  injured  the  party  objecting, 
a  new  trial  will  not  be  granted  because  of  the  admission  of  such  evidence. 

But  if  improper  evidence  is  admitted  by  a  referee,  in  a  case  where  the  facts  are 
not  clearly  and  indisputably  established  without  it,  a  new  trial  will  be  granted,  not- 
withstanding the  referee  states  in  his  report  that  in  considering  the  case  and  making 
his  report  thereon,  he  rejected  such  improper  evidence.  For  in  such  a  case,  the 
court  cannot  say  that  the  objectionable  evidence  could  not  possibly  have  influenced 
the  referee.    Allen  y.  Way,  3  Code  Rep.,  243. 

Although  a  circuit  judge  commits  an  error  in  admitting  testimony,  yet  if,  in  the 
progress  of  the  trial,  such  testimony  becomes  immaterial,  and  the  court,  upon  an 
application  to  set  aside  the  yerdict  on  a  case,  can  see  that  the  error  of  the  judge  could 
not  have  injured  the  party,  it  will  not  grant  a  new  trial  for  that  reason.  VaUance  y. 
King,  3  Barb.,  S.  C  R  j  548. 

A  mere  abstract  decision  in  favor  of  the  admission  of  eyidenee,  although  errona- 
ons,  is  no  ground  for  a  new  trial,  unless  evidence  was  actually  given  under  it    ii.  . 
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the  reference  is' to  report  the  facts,  the  report  has  the  effect  of 
a  special  verdict 

This  section,  before  the  amendment  of  1851,  was  as  follows:  '^The  report  of  the 
referees  npou  (he  whole  issue  shall  stand  as  the  decUon  of  the  ooort,  and  judgment 


When  improper  oTidence  hss  been  admitted,  and  which  is  essentially  materia^ 
the  safe  rale  is,  to  grant  a  new  trial,  there  being  no  certainty  or  safety  in  reasoning 
npon  the  el&ct  soch  eyidence  may  have  had.  Per  Morehouse,  J.  Clark  ▼.  CramdaUt 
3  Barb.,  S.  C.  R.,  61ai. 

These  rules  apply  to  hearings  before  referees  as  well  as  to  triah  before  a  jury.  lb. 

The  power  of  a  court  to  award  a  new  trial  oaght  to  be  oantioosly  eirereised  when 
the  error  complained  of  relates  only  to  the  amount  of  damages,  jarom  v.  Sckoon^- 
maker^  3  Barb.,  S.  C.  R.,  647. 

Of  the  manner  of  reviewing  the  report*  ef  referee*. 

The  only  mode  of  reyiewio^  the  report  is  by  an  appeal  from  the  judgment  entered 
thereon,  tisight  y.  Prince^  2  Code  Rep.,  94.  Leggett  ▼.  Mott,  3  ib.,  5.  iVisiiet  t. 
Hepe  Mut.  Ine.  Co.,  ib.y  193.  Pepper  ▼.  QouUmg^  t6.,  39.  CriH  t.  Dry  Doek 
B'k,  ib.,  118,  143.    Enoe  ▼.  Thomae,  5  Pr.  R.,  164. 

In  Enoe  ▼.  TkomaOt  1  Code  Rep.,  N.  S.,  67,  decided  before  the  amendment  of 
1651,  il  was  held,  that  after  judgment  has  been  entered  on  a  report  of  a  referee,  tha 
only  mode  of  reyiewing  such  report  is  by  an  appeal  from  the  judgment. 

The  report  of  a  ref?ree,  dismissing  a  complaint  on  an  issue  of  law,  is  a  report  oa 
the  whole  issue,  and  is  to  be  appealed  from  as  such.  Donokne  y.  ChampUn^  1  Code 
Rep.,  N.  S.,  13a 

By  rule  13  of  the  superior  court  rules  it  is  proyided,  that  th«  party  who  moyea 
for  the  reyiew  of  a  cause  or  matter  decided  by  a  referee  shall  prooure-and  furnish  to 
the  court  a  special  report  of  the  referee,  setting  forth  distinctly  the  facts  found  on  the 
reference,  and  his  decision  upon  the  points  of  law  arising  in  the  cause. 

Of  tke  entry  of  judgment  on  a  report  of  refereeo. 

Formerly,  judgment  could  not  be  entered  on  the  report  of  referees  until  the  tima 
for  preparing  and  seryiog  a  case  had  expired,  but  now,  judgment  may  be  entered  on 
the  report  of  referees,  in  the  same  manner  as  if  the  action  had  been  tried  by  the 
oourt  {Code,  a  373) ;  and  on  a  trial  by  the  court  '*  judgment  npon  the  decision  is  t» 
be  given  accordingly''  {Code^  s.  367) ;  and  judgment  roust  be  entered  on  the  report 
of  referees  {Code,  s.  378). 

Upon  these  provisions,  after  some  little  doubt  and  conflict  of  decision,  it  is  now 
well  setlled,  that  on  the  report  of  a  referee  on  the  whole  Issue,  unless  the  opposita 
party  obtain  an  order  to  stay  his  proceedings  or  to  set  aside  the  report  for  irregularity, 
the  party  in  whose  favor  the  report  Is  made  may  file  same  with  the  derk,  and  proceed 
immediately  to  perfect  his  judgment,  the  only  delay  being  the  two  days'  notioe  of 
adjusting  costs.  RenouH  v.  Harrie^  1  Code  Rep.,  135.  Clarke  y.  iiiMlreiej^  1  i&., 
4.   Doke  y.  Peek^  1  t6.,  54. 

Where,  after  the  report  of  a  referee  in  favor  of  the  defendant,  and  before  judg- 
ment is  entered  thereon,  the  plaintiff  in  the  action  dies,  judgment  may  be  entered 
thereon  without  making  the  plaintiff's  representatives  parties  to  the  suit.  Seramton 
T.  Baxter,  1  Code  Rep.,  N.  S.,  88. 

A  judgment  rendered  upon  a  report  of  referees  who  have  adjudicated  matters 
legally  submitted  to  their  determination,  is  equally  valid  as  when  founded  upon  a 
Terdict.    Peaeev.  Wketton,  31  Maine  Rep.,  117. 

Notice  in  writing  of  the  entry  of  the  judgment  ahould  be  forthwith  giyen  to  the 
jodgmcDt  debtor,  as  his  time  for  appealing  doea  not  commence  to  run  until  the  serviea 
of  such  notice.     Code,  s.  368. 

Reviewing  the  judgment  on  report  of  refereeo. 

Either  the  party  in  whose  favor  the  report  is  made,  or  the  party  against  whom  the 
report  is  made,  may,  if  sufficient  cause  exist  therefor,  review  the  judgment  on  soch  re- 
port Under  the  code  of  1849  a  report  of  a  referee  might  be  reviewed  either  on  a  motion 
for  a  rehearing  to  be  made  at  the  special  term,  or  by  an  appeal  to  the  general  term,  from 
the  judgment  entered  on  such  report  ttaighi  y.  Prinee^  3  Code  Rep.,  95.  Leggett  v. 
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may  be  enlarad  theneon  in  th«  aama  manotf  m  if  Hhe  aotipn  bad  been  tried  by  tha 
oonrt ;  and  their  decision  may  be  excepted  to  and  reviewed  in  like  manner,  or  a  re- 
bearing  may  be  granted  by  the  court  in  whieh  the  judgment  is  entered." 
The  amendment  of  1852  vraa  the  addition  of  the  words  printed  in  italic. 


Moti.,  3  Code  Rep.,  5.  Nonet  y.  Hope  MuL  In»,  Co.,  ih.^  193.  Pepper  r.  Gould- 
iHgj  ib^  99.  Crist  r.  Dry  Dock  B'k.^  ib.,  118.  143.  Eaoov.  Thomae,  5  Pr.  R. 
l$4w  Or  the  report  might  be  set  aside  for  irregularity  in  its  form,  or  in  the  oonduot 
of  the  referees  pending  the  reference.  Criot  r.  Dry  Dock  B^k.,  3  Code  Rep.,  143. 
Hatfield  y.  Rose,  ib.    Doke  y.  Peek,  1  Code  Rep.,  55. 

The  amendments  of  1851  and  1659  seem  to  have  abrogated  the  right  to  move  for 
a  rehearing;  and  now  the  only  mode  of  reviewing  a  report  of  a  referee  is  by  an  ap* 
peal  from  the  judgment  entered  thereon  {Code,  s.  373),  or  by  a  motion  to  set  it  aside 
for  irregularity,  either  in  its  form  or  in  the  conduct  of  the  referee  pending  the  refer- 
ence. Oriet  V.  Dry  Dock  B^k,^  Hatfield  v.  Rose,  and  Doke  v.  Peek^  supra.  Church 
y.  Rhodes,  6  Pr.  R.,  381.     Simmons  v.  Johnson,  ib.,  489. 

If  the  appeal  is  desired  to  be  had  in  respeot  of  exceptions  to  the  decision  of  the 
referee  on  a  matter  of  law  arising  and  taken  during  the  trial,  the  party  excepting 
may,  within  ten  days  after  notice  in  writing  of  the  judgment,  appeal  therefrom  to 
the  general  term.  Or,  if  a  review  upon  the  evidence  appearing  in  the  trial,  either 
of  the  questions  of  fact  or  of  law,  be  desired,  the  party  desiring  snoh  review  may,  at 
any  time  within  ten  days  after  notice  in  writing  of  the  judgment,  or  within  such 
time  as  may  be  prescribed  by  the  rules  of  the  court,  make  a  case  or  exoeptions,  in  like 
manner  as  upon  a  trial  by  jury,  except  that  the  referee,  in  settling  the  case,  must 
briefly  specify  the  facts  found  by  him,  and  his  conclusions  of  law.  But  questions, 
whether  of  fiict  or  of  law,  arising  on  the  trial,  can  only  be  reviewed  in  the  msnner 
prescribed  by  section  368  ;  the  qoestions  of  law  in  every  state  of  the  appeal,  and  the 
questions  of  fact  npon  the  sppeal  to  the  general  term  of  the  court  in  which  the  action 
ia  pending,  aa  prescribed  in  section  348. 

The  appeal  most  be  brought  within  ten  days,  and  the  time  cannot  be  enlarged. — 
Code,  s.  405. 

The  appeal  is  to  the  general  term,  and  must  be  taken  as  prescribed  by  sections 
S6B,  337,  and  348.    The  review  is  either  to  the  special  or  general  termj  according  to 
"circumstances.    See  section  365. 

Where  the  ground  of  sppeal  appears  on  the  face  of  the  referees'  report;  there  no 
bin  of  exceptions  or  case  will  be  necessary ;  but  one  or  the  other  will  be  necessary  in 
all  other  cases  \  and,  where  a  case  is  necessary,  the  referee,  in  settling  it,  is  briefly  to 
atate  the  facts  found  by  him,  and  his  conclusions  of  law.  If  a  case  be  adopted,  care 
should  be  taken  that  it  contains  a  stipulation  for  leave  to  turn  it  into  a  special  verdict 
or  bill  of  exceptions  {Supreme  Court  rule,  18);  without  such  a  stipulation  th«  court 
will  seldom  allow  a  case  to  be  turned  into  a  bill  of  exceptions.  Masters  v.  Bailey, 
1  Spe.  T.  R..  43.  Smith  v.  Caswell,  2  Code  Rep.,  148 ;  Hammond  v.  Hazard,  10 
Leg.  Obs.,  5& 

And  an  appeal  cannot  be  taken  to  the  conrt  of  appeals  on  a  case.  Wright  y 
Dwglass,  8  Pr.  R.,  418. 

The  case  is  to  be  prepared  by  the  party  intending  to  make  the  motion,  and  a  copy 
is  to  be  served  on  the  opposite  party  within  ten  days  after  notice  of  the  judgment 
The  lines  of  the  case  and  copy  must  be  so  nurnbered  that  each  copy  shall  correspond. 
{Supreme  court  rule,  15  ;  1  Spe,  T.  R,,  8—43 ;  3  ib.,  103 ;  and  as  to  form  of  bills  of 
exception,  see  Price  y.  Powell,  3  Cons.,  333).  The  fact  thnt  npon  the  hearing  of 
a  cause  before  a  referee,  a  party  excepts  to  the  decisions  of  the  referee,  and  those  ex- 
ceptions appear  in  the  case  made  for  the  purpose  of  obtaining  a  new  trial,  does  not 
make  it  a  bill  of  exceptions.  It  seems  it  is  to  be  treated  as  a  case.  Allen  v.  Way,  3 
Code  Rep.,  343. 

The  party  on  whom  the  case  is  served,  may  within  ten  days  prepare  amendmenfa 
thereto^  and  serve  the  same  on  the  party  who  prepared  the  case.  The  party  who 
prepared  the  case  may  within  four  days  after  service  of  the  amendments,  serve  the 
opposite  party  with  notice  to  appear  within  a  convenient  time  before  the  referees,  to 
have  the  case  and  amendment  settled.  The  notice  must  specifV  the  time  and  place 
fbr  attending  to  settle  the  case,  and  the  time  of  settlement  is  to  be  not  less  than  foor, 
nor  more  than  twenty  days  from  the  time  of  the  service  of  the  notice.    At  the  time 
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§  273.  [238.]  (Amended  1849, 1851.)  BsferM^,  how  cho9m. 
— ^In  all  cases  of  reference,  the  parties,  except  when  an  infant 


and  place  epeoified,  the  referaea  are  to  correot  and  settle  the  eaae  aa  they  tAiall  deem 
to  coosist  with  the  truth  of  the  facta.  If  the  party  omit  lo  make  the  caee  within  the 
time  above  limited,  he  ia  deemed  to  haYe  waived  hia  ri|(ht  thereto ;  and  if  a  par^  oa 
whom  a  caae  ia  served  omit  to  serve  amendmeota  within  the  time  above  epeci6ed,  he 
ia  deemed  to  have  waived  his  right  to  roalie  any  amendments  thereto ;  and  if  the 
party  on. whom  the  propoaed  amendments  are  duly  served,  omit  to  notice  the  caae 
for  aettlement  within  the  time  above  specified,  he  ia  deemed  to  have  adopted  aaoh 
amendments.  The  case  is  to  be  filed  within  ten  days  after  the  same  ia  settled,  or  It 
ia  deemed  abandoned.  (See  9upr€m9  court  ruU»,  15, 16,  17,  19.)  The  caae  when 
filed  is  to  be  attached  to,  and  become  part  of  the  judgment  rolL     Renauil  v.  Harris^ 

1  Code  Rep.,  125.    3  76.,  7;  6  Pr.  R.,  285. 

An  order  for  time  to  niutke  a  oaae  ia  not  a  atay  of  proceedings.    Hv^  v.  Benmett, 

2  Code  Rep.,  139. 

By  the  13th  of  the  superior  court  mlea  of  January,  1851,  the  party  moving  to  re- 
view a  matter  decided  by  a  referee,  is  to  procure  and  furnish  the  oourt  with  a  special 
report  of  the  referee,  setting  forth  the  facts  found  and  hia  deciaiona  of  law  thereon. 
(See  Code,  s.  272.)  An  appeal  from  a  judgment  on  a  report  of  a  referee  does  not 
atay  the  proceedioga  nnleas  the  court  in  which  the  action  is  pending,  or  a  judge  thereof 
order  a  stay  of  proceedings,  which  order  is  to  be  made  on  such  terms  aa  to  aecority,  or 
otherwise,  aa  may  be  just.  Such  security  not  to  exceed  the  amount  required  on  aa 
appeal  to  the  court  of  appeala.     Code^  a.  348. 

An  appeal  from  a  judgment  upon  the  report  of  referees,  doea  not  bring  before  the 
appellate  oourt  for  review  the  finding  of  the  refereea  upon  the  facts ;  it  only  invokea 
the  supervisory  authority  of  the  appellate  court  upon  the  sin}j[le  question:  Have  the 
oourt  below  erred  in  their  conclusion  upon  the  facts  proved  7  Morgan  v.  BnuM^  1 
Code  Rep.,  N.  S.,  364. 

This  waa  the  practice  prior  to  the  amendment  of 'the  code  in  1851,  and  that 
amendment  has  not  changed  the  practice  in  this  reapeet.   lb. 

An  appeal  from  a  judgment,  whether  on  a  report  of  referees  or  otherwise,  bringa 
before  the  appellate  court  only  the  determination  of  the  oourt  below  upon  the  facta, 
and  ita  interlocutory  deoiaiona  upon  the  queations  of  law  upon  which  ue  final  deter- 
minatioQ  dependa.    Ih, 

Where  a  party  desirea  a  review  of  the  finding  of  the  foets  by  a  referee  upon  the 
evidence,  such  review  muat  be  aought  by  a  motion  to  aet  aaide  the  report.    A 

A  motion  to  aet  aaide  a  report  of  refereea  is  in  substance  a  motion  for  a  new 
trial,    lb. 

An  appeal  is  a  substitute  for  a  writ  of  error,  and  brings  under  examination  the 
same  class  of  questions  aa  were  subjected  to  the  consideration  of  the  appellata  court  on 
that  writ.    lb. 

An  application  for  a  new  trial,  should,  in  the  first  instance,  be  diapoaed  of  as  a 
motion  and  not  on  appeal ;  and  this  practice  applies  to  triala  before  refereea.    i&. 

The  court  of  appeals  cannot  review  the  decision  of  a  referee,  or  the  judgment  of 
a  subordinate  court,  where  the  error  Lb  one  of  fact  merely,  however  clearly  the  finding 
may  have  been  against  the  testimony.    Bor9t  v.  SpeUman^  4  Coms.  284. 

A  refusal  of  a  referee  to  adjonm  the  hearing  before  him,  where  it  ia  a  matter  rest- 
ing his  discretion,  will  not  be  reviewed  on  an  appeal  to  the  oourt  of  appeala.  Carpen- 
ter V.  Hayneey  1  Code  Rep.,  N.  S.,  414. 

Refeteee^  fete. 

The  feea  of  the  referees  are  three  dollara  a  day  to  each,  for  every  day  spent  in  tlie 
bnainess  of  the  reference,  but  the  parties  may  agree  in  writing  for  any  other  rate  of 
compensation.  Code,  a  313.  The  attorney  in  the  cnnae  is  not  liable  for  the  refereea' 
feea  2  Hwd.  Sp,  T.  R,,  105.  By  the  reviaed  atatates,  2  R.  S.,  535,  s.  37,  the  ref- 
ereea' fees  were  two  dollars  a  day  each,  for  each  day  spent  in  the  bnaineas  of  the 
reference,  and  one  dollar  a  day  for  hia  expenaea^  to  be  paid  on  making  their  report*  by 
the  prevailiog  party.  For  drawing,  copying,  and  signing  a  report,  they  were  allowed 
the  same  feea  aa  were  allowed  to  attorneya  for  aimiiar  services ;  and  payments  for  ex- 
pense of  room-rent,  fire^  and  candles,  on  the  hearing,  waa  a  proper  item  of  taxation. 
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may  be  a  party,  may  agree  upon  a  suitable  person,  or  persons, 
not  exceeding  three,  and  the  reference  shall  be  ordered  accord- 

•nd  an  allowanee  of  oEe  dollar  a  day  for  aaeh  expeiiMa  waa  conaidorod  reaaonaUo. 
10  Wend.,  632. 

In  the  caao  of  Harrit  ▼.  Bennett,  in  the  aopreme  court  (not  reported),  the  canae 
had  been  referred.  There  waa  no  stipalation  aa  to  the  referee's  feee.  The  hearing 
was  en  a  number  of  days,  and  each  sitting  waa  of  about  one  hoar's  dnration,  and  not 
one  occupied  an  entire  day.  The  sittings  were  in  the  referee's  office,  and  were 
vsoally  terminated — not  at  the  request  of  the  p«rtie»— but  by  the  refereob  Some  of 
the  meetings  were  by  adjournment,  and  tome  were  on  new  notice.  The  referee  re- 
ported in  favor  of  the  plaintiff;  and  on  the  taxation  of  the  costs  the  clerk  allowed 
$4  for  the  referee's  fee  on  each  sitting,  beinff  $3  for  the  referee  sod  $1  for  room-rent; 
also  1^  10  for  each  new  notice  of  hearing.  This  last  item  was  allowed  on  the  author- 
ity of  Benton  v.  BmgnaU,  I  Code  Rep.  N.  S.,  339,  where  it  was  held  that  the 
preyaiiiog  party  may  tax  a  term  fee  of  $10  for  each  notice  of  hearing  before  the  ref- 
eree. The  falling  Uirough  of  a  hearing,  and  the  giving  a  neio  notice  is  equivalent 
to  noticing  a  cause  for  a  term ;  where  the  reference,  however,  is  continued  by  sncoea- 
aive  odjoernmenta,  the  party  can  tax  but  for  one  notice  of  hearing.  The  rule  may 
be  stated  thus:  The  prevailing  party  oil  a  referenoe,  cannot  tax  a  term  fee  of  $10 
for  each  term  of  the  oourt  that  may  have  elapaed,  pending  the  reference ;  but  a  term 
lee  may  be  taxed  for  each  notice  of  hearing.  Thia  was  the  practice  before  the  code, 
and  the  practice  remains  unchanged. 

The  defendant  (in  Harri*  v.  Bennett)  appealed  the  taxation,  and  Roosevelt,  J.^ 
en  deciding  the  motion,  said,  "  The  next  objection  made  by  the  defendant,  is  to  the 
several  charges  often  dollars  eaob — amounting,  in  the  aggregate,  to  —  ddlare— te 
postponed  hearings  befwe  the  referee.  It  is  conceded  that  there  is  no  law  ex- 
pressly autboriaiog  those  items.  They  can  only  be  sustained  if  at  all,  by  analogy. 
'  When  allowed,'  says  the  code,  section  307,  *  costs  shall  be  as  follows : — (enumerating 
aereral  eases,  and  among  them  an  actual  trial,  whether  by  court  or  referee,  and 
dosing  with  the  following  subdivision)  8  To  either  party  for  every  circuit  or  term 
at  which  the  cause  is  necessarily  on  the  calendar,  and  not  reached,  or  is  postponed, 
exolndiog  that  at  which  it  is  tried  or  heard,  ten  dollarsi'  This  language  is  clearly 
Inapplicable  to  a  referee.  He  holds  neither  circuit  nor  term,  nor  has  he,  in  legal 
speech,  a  calendar.  When  he  assfgos  a  day  for  hearing,  be  is  presumed  to  be  ready 
on  that  day ;  and  if  a  postponement  takes  place,  it  is  usually  at  the  instance  of  one  or 
both  of  the  partiee.  Having  set  apart  that  particular  day  for  that  particular  causa, 
be  can  fairly  be  said,  in  the  language  of  the  code,  section  313,  to  have  <  spent  a  day 
in  the  business  of  the  reference,'  and  to  be  entitled,  as  a  consequence^  to  his  fee  of 
'  three  dollars.'  Not  so  with  the  parties.  Again,  an  attendanoe  at  the  term  or  cir« 
enit  is  usually  an  affair  of  week%  and  sometimes  even  months,  whereas,  before  a  ref* 
eree,  the  ten-dollar  fee  is  claimed  for  each  single  day.  If  the  multiplication  of  cir« 
cuit  fees,  in  caaea  not  reached  or  postponed,  be  complained  of  as  an  oppreasive  abuse, 
what  must  be  the  inevitable  reeult  of  a  practice  of  daily  charges  for  daily  abortive 
meetings  before  referees,  of  ten  dollam  to  the  attorney  in  addition  to  three  to  the  ref- 
•rse.  The  system  of  references,  already  viewed  with  alarm,  on  account  of  its  ex- 
pensiveness,  must,  like  its  predecessor,  the  master's  oflke,  inevitably  break  down  un- 
der such  a  practice.  The  code,  it  should  be  recollected,  so  for  as  respects  attorneys 
and  eonosel,  abolishes  the  old  fee  bill  in  all  its  ports,  and  prescribes  a  comparatively 
few  simple  items  to  be  allowed  in  its  stead.  If  that,  too,  is  to  be  tortured  by  ingenui- 
ty, and  stretched  by  construction,  little  will  have  been  gained  in  the  way  of  reform* 
unless  it  be  the  snbstitotion  of  one  abuse  for  another.  As  these  remarks  apply  with 
equal  force  to  the  next  item  complained  of— the  charge  of  office  rent  at  the  rate  of 
one  dollar  per  day,  in  addition  to  the  three  ddlarsexpreasly  provided  for— that  charge, 
as  well  as  the  several  charges  often  dollars  each,  above  mentioned,  must  be  stricken 
out.  With  respect  to  the  charge  for  office  rent,  it  niay  be  further  observed  that,  b^ 
the  ftM'mer  law,  refereee  were  expreesly  allowed  two  dollars  each  per  day  for  sern- 
oei^  and  one  for  expenses. '  It  may  fairly  be  inferred,  therefore,  that  the  f^amen  of 
the  ood^  in  raising  the  compensation  from  two  to  three  dollan^  and  omitting  all  men- 
tion of '  expenses,'  intended  the  enhanced  allowance  to  be  an  equivalent  for  both.— 
It  is  trae  that  in  seotaon  311,  it  is  provided  that  the  clerk,  in  the  entry  of  judgment, 
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iogly ;  and,  if  the  parties  do  not  agree,  the  oonrt  shall  appoiat 
one  or  more  referees,  not  exceeding  three,  who  shall  be  free 
from  exception. 


Chapter  VI. 


Manner  of  entering  jiidgmemt.  ^ 

SaoncM  d74.    Jo^gnent  m^  be  lor  er  agaiiMt  any  of  the  parlieB. 
375.    The  relief  to  be  awarded  to  the  plaiotiff 
S76.    Rate  of  damagee,  wheie  daroanea  are  reooreiaUe. 
377.    Jadgment  in  aetioo  for  reoovery  of  penonal  property. 
978.    Jadgineni  upon  iame  of  law  or  of  foot,  to  be  npoD  direotiea  of  a 

aUngle  joagei  or  oa  report  of  refereeoi  aubjeet  to  review  at 

geoeral  term. 
279.    Clerk  to  keep  a  judgment  book, 
380.    Jodgmoit  to  be  entered  in  jadgment  book. 
981.    Jadgment  roll. 
383.    Jadgment)  in  what  oaeca  and  haw  to  be  dooketed. 

§  274.  [280.]  (Amended  1849-1862.)  Judgment  may  he  far 
against  any  of  the  paHiee. — Judgment  may  be  given,  for  or 
against  one  or  more  of  eeveral  plaintiffs,  and  for  or  against  on9 


iball  inaert '  Che  earn  of  the  ahargea  for  coeta,  ae  above,  and  the  necenary  dlBborte* 
meats  and  feee  of  officers  allowed  by  law,  indnding  the  compensation  of  referees  f 
but  this  does  not  alter  the  ease,  unless  it  be  shown — as  it  is  not — ^fiist,  that  the  rent 
was  aotaally  and  necessarily  paid  by  the  referee,  for  that  partienlar  porpeee  ;  and 
■eeondly,  that  it  is  *  a  disbursement  allowed  by  law.'  So  far  from  being  allowed  by 
any  partienlar  law,  the  repeal  of  the  old  proTision  of  the  rerised  statntes,  for  the  pay- 
ment of  tb<s  ezpeasea  of  referees,  may  fairly  be  oonstnied  as  eqoiTslent  to  an  express 
disallowance^  as  already  soggested,  of  any  charge  for  even  actnal  expenses  of  the 
referee,  mnoh  more  of  such  as  are  merely  constrnetiTe.  A  room,  H  may  be  aald,  is 
faidispensable  to  a  reference,  and  some  eqai?alent,  therefore,  ehonld  be  giYea  for  its 
use ;  the  same  argament,  howerer,  may  be  arged  in  faror  of  board,  lodging,  and 
traTolling  bills,  and  an  indefinite  Tariety  of  other  items.  Once  open  the  door,  and 
no  check  remains.  The  expenses  of  the  referees,  nnder  the  old  law,  when  allowed, 
were  reatrieted  expressly,  as  has  been  seen,  to  one  dollar  per  day.  If  admitted  now, 
nnder  the  provisions  of  the  code,  there  is  no  limit  to  their  amonni.  Bncfa  a  field  for 
fiiYoritism  and  injnstice  covid  not  fail  to  expose  the  judiciary  to  frequent  lemptatien 
and  constant  saspicion,  and  would  add  greatly  to  the  embarrassment,  already  aaffi* 
oiently  painfol,  although  probably  unavoidable^  arising  oat  of  the  law  of  extra  per- 
centage aHowanoea." 

Cotfs. 

As  to,  and  as  to  extra  allowances  for,  in  cases  tried  before  se'ereea,  see  thechi^- 
ter  **  0/  cosU"  post, 

ReftrfMtt  in  *^  txUling  mtits.*^ 

As  to  references  in  suits  pending  when  the  code  want  Into  effect,  see  notes  to 
sections  3  and  4  of  the  supplementary  act. 
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or  more  of  aevoral  defendantfl,  and  it  may  determine  the  ulti- 
mate rights  of  the  parties  on  each  side,  as  between  themselves,^ 
and  it  may  groM  to  the  defendant  any  affirmative  reUsf  to 
which  he  may  ie  eniiUed.  In  an  action  against  several  defend- 
ants, the  court  may,  in  its  discretion,  render  jadgment  against 
one  or  more  of  them,  leaving  the  action  to  proceed  against  the 
others,  whenever  a  several  jadgment  may  be  proper.  The  coort 
may  also  dismiss  the  complaint,  with  costs,  in  favor  of  one  or 
more  defendants,  in  case  of  unreasonable  neglect  on  the  part 
of  the  plaintiff  to  serve  the  snmmons  on  other  defendants,  or 
to  proceed  in  the  cause  against  the  defendant  or  defendants 
served. 

This  wetton  it  ralMtitntod  for  seotkni  330  in  the  oode  of  1S48.  In  that  code  the 
Motion  ended  at  the  point  where  we  haTo  placed  an  mtiwritk, 

The  anendment  of  1863  is  the  addition  or  the  words  in  Ualie, 

It  was  held  that  leotion  330  of  the  code  of  1648,  did  not  apply  in  an  action  aAainat 
•everal  defendants,  where  only  one  defendant  answered,  and  bis  answer  stated  facia 
which  did  not  constitute  a  defence,  and  which  were  immaterial  as  between  him 
and  the  plaintiff,  bnt  were  intended  to  form  a  oaee  for  the  adjudication  of  (he  eqoitiec 
between  the  defendant  so  answering;  and  a  co-defendant,  for  a  motion  that  the  court 
might  allow  the  defendants  so  answering  to  be  subrogated  in  the  place  of  the  plaiotiC 
Woodworth  ▼.  Bellows,  4  Pr.  R.,  34 ;  1  Code  Rep^  139.  Bnt  if  the  defendant's  an- 
swer had  Iwan  admitted  by  his  co-defendant,  it  would  have  been  a  case  within  this 
provision. 

On  this  sectico,  as  worded  in  1S49,  an  action  was  bnmght  against  three  dsfeodaota 
two  as  principals  and  one  as  surely.  None  of  the  defendants  pat  in  any  answer;  bat 
before  the  entry  of  judgment,  one  of  the  defendants,  ou  an  affidavit  that  he  was  only 
■orety,  moved  that  a  provision  might  be  made  in  the  judgment  for  an  execution  in 
bis  favor,  against  the  other  defeodanls,  in  case  he  should  be  obliged  to  pay  the  judg* 
BMnt;  the  coort  denied  the  motion,  and  Harris,  J.,  said :  *'It  is  supposed,  that  this 
pfovisicn  conferi  upon  the  coort  the  power,  when  rendering  judgment  for  the  piauii« 
tiffii  upon  the  note,  to  proceed  further,  and  tender  judgment,  contingently,  in  iavor 
of  the  sorely  against  his  principals.  Perhaps  this  is  lo.  Tlie  langoage  of  the  sec- 
tion referred  to  seeme  to  be  bnMul  enough  toaolhorise  it ;  and  yet,  it  would  seem,  from 
the  langoage  of  the  next  section,  that  it  was  intended  that  in  case  of  failure  to  answer 
ao  judgment  should  be  given  b^<Nid  that  asked  for  in  the  complaint.  It  ie  true,  that 
this  rcBtriction  in  the  375th  section  is,  in  terms,  confined  '  to  the  relief  granted  to  the 
plaintiff'  Yet  there  is  eqnal  reason  for  applying  the  same  reetriotion  to  the  relief 
sought  by  one  defendant  against  another.  The  defendanu  who  are  alleged  to  be  the 
principal  4ebtor%  were  m  elS»ot  apprised  by  the  summons  served  en  them,  that  if  they 
liailed  to  answer,  judgment  would  be  rendered  against  ihem  for  the  amoont  due  npon 
the  note.  This  was  the  relief  demanded  in  the  complaint.  They  were  not,  and 
have  not  been  apprised  that  any  relief  would  be  sought  against  them  by  their  co- 
defendant.  I  am  not  prepared  to  My  that  it  would  not  be  proper  to  moke  some  pro- 
vision in  a  jndgment  lilKe  that  contemplated  by  this  motion,  npon  notice  to  all  the 
partiea  to  be  affbeted  by  it.  But  even  then,  it  may  be  doubted  whether  the  rights  of 
the  defendanta,  as  between  themeelves,  ought  to  be  determined  npou  mere  motiona. 
I  regard  the  provision  upon  which  this  application  is  founded,  aa  judicious  and  valu- 
able :  but  I  am  Inclined  to  think  it  aafer  and  more  in  accordance  with  the  object  for 
which  it  was  inserted  in  the  code,  to  confine  its  operation  to  partiea  actually  litigating 
before  the  court."    Norbury  v.  SeeUy,  4  Pr.  R.,  73 ;  3  Code  Rep.,  47. 

**The  general  object  of  this  section  (sect  374),  I  suppose  was  to  leave  the  coort 
at  liberty  to  apply  the  rules  which  prevailed  in  the  late  court  of  chancery  to  actions 
ondsr  the  oode.  Having  abolished  the  dietinetion  between  actions  at  law  and  soitB 
in  equity,  soch  a  provision  or  power  in  the  court  would  become  quite  necessary  to 
the  due  administration  of  justice  in  actions  foonded  upon  principles  of  equity.    The 
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•eetioD  alio  embraees  provittoiM  applioaUe  to  aetioM  fooodad  opan  nilaa  af  law,  and 
perhapi  to  both.  For  iDStaoeei  io  oaae  of  aaveral  defeudaali,  a  jodgmaot  may  be 
rendered  agaioat  one  or  more  of  ihem,  leaving  the  action  to  proceed  agaioat  the  othera 
whenever  a  aeveral  jadt^ment  may  be  proper. 

"  I  think  here  ia  a  plain  recognition  of  the  mle  that  in  aotiona  againat  acTeral  de- 
fendanta,  fonuded  upon  leijal  priociplea,  aoundiog  in  contraot,  the  reoovery  moat  be 
•againat  all  or  none  of  them,  ezoepiing  theae  eaaea  provided  by  atainiet  where  the  do* 
feudanta  hold  different  relations  to  the  plaintiff,  auoh  aa  maker  and  endoraer  of  the 
note  upon  which  the  action  ia  brought,  and  where,  in  the  laognage  of  the  aeotion, 
'a  several  judgment  may  be  proper.'  It  seema  to  be  here  pretty  clearly  implied* 
that  in  aome  caiea  aeveral  judgmenta  would  not  be  proper.  I  am  therefore  prepared 
to  hold  (hat  the  rulea  of  law  in  force  at  the  pa—age  of  the  code,  ia  regard  to  aotioiia 
<at  law,  atill  prevail,  and  apply  to  actiona  under  the  code  which  are  baaed  upon  legale 
aa  distiogniahed  from  equitable  principlee ;  and  in  like  manner,  that  thoee  eqoit&le 
prioeiphn  which  were  in  force  nader  the  old  regim^,  are  atill  applicable  to  actiona 
founded  upon  those  principles,  excepting  where  the  code  in  express  terms  provides 
otherwise ;  that  in  an  action  against  aeveral  defendants,  to  recover  damagea  for  the 
breaoh  of  a  contract,  the  plaintiff  must  recover  againat  all  the  def(Aidauts,  or  not  at 
all,  unless  in  one  of  the  ezcq>ted  caaea  above  referred  to." — Per  WeHes,  J.,  in  Jfern- 
field  V.  CooUy,  4  Pr.  R.,  273. 

Section  167  of  the  code  of  practice  in  California,  is  a  literal  transcript  of  this 
aection  aa  it  atood  prior  to  the  amendment  of  1853  (Lawa  of  California,  1850,  page 
443) ;  and  under  that  section  it  was  held  by  the  supreme  court  of  the  Siate  of  Cali- 
fornia, that  the  case  of  Mtrrifield  v.  Cooiey,  supra.,  was  wrongly  decided,  and  that 
where  two  persons  are  sued  jointly,  upon  a  joint  contract,  judgment  may  be  render* 
ed  in  favor  of  the  plaintiff  against  one  of  the  defendants,  and  in  favor  of  one  of 
the  defendanta  against  the  plaintiff  Tfaua,  where  A  aued  B  dD  C  aa  partners,  and 
the  miajoinder  waa  not  set  up  in  the  answer,  and  the  plaiotiff'a  demand  waa  proved 
againat  B,  but  not  against  C,  and  verdict  and  judgment  were  given  in  favor  of  the 
plaintiff  againat  B,  and  in  favor  of  C  against  the  plaintiff;  on  appeal,  the  caae  waa 
affirmed.  Rowe  v.  Chandler ^  1  California  Rep.,  167.  This  caaeaeems  hardfy  eon- 
aistent  with  Sterling  v.  Haaaon,  1  California  Rep.,  478,  decided  by  the  aame  judge 
(BennettX  and  in  which  it  is  intimated,  that  the  joinder  of  two  peraona  aa  oo*ddSend* 
ants  who  have  no  joint  intereat,  ia  erroneeua. 

Where  the  action  was  against  three  defendanta  on  a  joint  contract  for  work,  Se^  , 
the  material  allegationa  of  the  complaint  were  denied.  The  caoae  waa  referred,  and 
the  referee  reported  that  the  defendanta  were  not  indebted  to  the  plaintiff,  that  the 
work  waa  not  done  in  pursuance  of  any  contract  made  with  the  defendants,  but  that 
the  contract  waa  made  with,  and  the  work  done  for,  E.  A.  T.,  one  of  the  defendanta, 
who  waa  indebted  to  the  plaintiff  to  a  certain  amount  therefor.  On  thia  report,  the 
plaintiff  entered  judgment  against  £,  A  T.,  for  the  amount  reported  doe,  with  costa. 
On  motion  to  set  that  judgment  aside, — ^It  waa  held  that  the  let  paragraph  of 
aection  274  ia  quali6ed  and  reetmined  by  the  next  clause  of  that  aection  to  the  en- 
try of  judgment  for  or  against  one  or  more  of  several  defendanta,  "  wkentver  a  eeve* 
ral  judgment  may  be  proper.'*  Fuilerton  v.raylor,  6  Pr.  R„  259 ;  1  Code  Rep,,  N,  S^ 
411. 

The  code  baa  not  declared  when  auoh  a  judgment  is  proper,  it  ia  therefore  to  be 
aettled  by  the  former  practice.    lb. 

In  an  action  against  several  defendants  npon  a  joint  contract— not  joint,  and 
aeveral^-a  aeveral  judgment  cannot  be  rendered  for  or  againat  one  defendant  only, 
except  where  the  other  defendants  establish  some  personal  defence,  or  a  disability  to 
contract  exiata  on  the  part  of  aoeh  defendants.    lb. 

In  an  action  agamst  two  defendants,  severally  liable,  where  one  defendant  only 
ia  aerved  with  the  aumrooos,  who  does  not  notice  the  cause  for  trial,  if  the  plaintiff 
noticea  the  cauae  for  trial  against  the  defendant  aerved,  but  faila  to  bring  it  to  trial 
when  reached  on  the  calenifar,  the  defendant  served  may  move  for  jodgment  for  a 
dlunisaal  of  the  complaint.    Bi»hop  v.  Morgan,  1  Code  Rep.,  N.  8.,  940. 

In  an  action  against  two  defendants,  in  which  only  one  pots  in  an  answer,  the 
defendant  ao  answering;  may  move  for  a  dismissal  of  the  complaint  for  delay  in  the 
proaecotion  of  the  auit.    Hoyt  v.  Loomie,  1  Code  Rep.,  138. 

Where  a  plaintiff  stipulates  to  try  at  the  next  circuit,  it  meana  the  next  circuit 
for  which  there  la  time  to  give  a  regular  notice.  Jaeknn  ▼.  Phmnis  Bank,  5 
Wend.,  101. 
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Th»  dimiaal  of  a  eemplaiBt  it  eqalTalent  to  jadfment,  m  id  ease  of  nonsnit  ander 
the  former  praetice,  and  »  a  aubatiiale  for  it  For  JohDaoo,  J.,  in  Holme$  v.  Sleeum^ 
6  Pr.  R^  218.  Where  a  defendant  ^ve  notice  of  a  motion  for  judgment,  aa  in  eaae 
of  a  nonaait  for  not  proceeding  to  trial,  it  waa  held  that  under  anch  a  notice  he 
might  tuiie  an  order  diamiaaing  the  complaint,  Ctraaoa  y.  "Whalon^  1  Code  R«p.  N.  S.| 
27,  and  in  that  eaae  it  waa  held,  that  where  a  plaintiff,  nnreaaonably  omita  to  notice 
a  cauae  for  trial  at  the  next  circoit  after  iaaoe  joined,  and  after  the  time  to  amend 
the  lait  pleading  ahall  expire  ,the  defendant  may  move  to  diamiaa  the  complaint,  and, 
anleai  he  aak  additional  relief,  may  on  auob  a  motion  take  a  diamiaaal  of  the  complaint, 
and  outer  judgment  for  hia  ooeti.  lb.  And  inae  ia  considered  aa  joined  for  all 
pnrpoaea,  except  amendment,  immediately  on  the  aerrice  of  a  reply,  or  of  an  answer 
retting  np  no  new  matter,  or  if  it  be  an  action  commenced  after  an  answer  of  title 
in  a  joatice*a  court,  on  the  aerrice  of  the  anawer.  /6.  In  that  eaae  it  waa  oontend- 
•d  that  iuaamnch  aa  the  defendant  might  himself  bring  the  action  to  trial,  he  conid 
not  make  the  motion,  and  Lee  ▼.  BmmA,  3  Code  Rep.,  155,  230,  waa  relied  on ;  but 
that  waa  an  old  anit  in  equity. 

A  motion  for  judgment  for  not  aerriog  a  copy  of  the  complaint  must  be  made  in 
the  district,  or  a  ooanty  adjoining  the  county  in  which  the  summons  states  the  com* 
plaint  will  be  filed.    Johneton  v.  Bryan,  1  Code  Rep..  N.  S.,  46. 

If  no  oomplttint  be  filed,  it  will  be  preaomed  that  the  place  of  trial  mentioned 
therein,  ia  the  county  where  the  anmmona  atatea  the  complaint  will  be  filed.    /6. 

It  it  no  sotBcient  answer  to  a  motion  to  dismiss  the  complaint  for  want  of  prose* 
cntion,  to  say  that  the  pUiutiff  is  desd,  that  no  representative  can  be  found  to  revive 
tiha  action,  but  that  the  attorney  hopee  to  find  a  repreaentative.  Crawford  v.  WhUe^ 
kead,  1  Code  Rep ,  N.  S.,  345. 

In  an  action  to  recover  ponesslon  of  personal  property,  and  a  stipulation  to  try, 
the  plaintiff  again  neglected  to  bring  the  cauae  to  trial,  but  entered  a  rule  to  diacon- 
tinue,  and  tendered  the  coata— held  that  the  defendant  could  not  move  for  a  dismissal 
of  the  eoniplaint  and  judgment  for  a  return,  and  that  his  remedy  waa,  himself  to 
notice  the  cause  for  trial,  and  then  take  auch  judgment  aa  the  circnoiatances  of  the 
eaae  required.     Wilton  v.  Wheeler,  6  Pr.  R.,  49. 

Where  a  defendant  notices  the  cause  for  trial  and  omita  an  opportunity  to  move 
it  at  the  circuit,  he  cantoot  afterwarda  move  at  Special  Term  for  a  dismissal  of  the 
oomplaint  for  tne  p1aintiff*a  neglecting  to  proceed  to  trial.  MeCarty  v.  Hancock,  1 
Code  Rep.,  N.  8.,  16a 

Where  a  new  trial  is  granted  on  application  of  the  defendant,  a  copy  of  the  order 
most  be  served  on  the  plaintifi*a  attorney  before  the  defendant  can  move  for  a  dia- 
niasa]  of  the  oomplaint  for  not  proceeding  to  trial.  Otherwiae,  where  a  new  trial  ia 
granted  on  motion  of  the  plaintifil    Rebb  v.  JevteU,  6  Pr.  R.,  276. 

Where  a  plaintiff  diea  after  a  referee  haa  reported  in  favor  of  the  defendant,  the 
defondant  may  perfocthia  judgment  without  making  the  repreaentativea  of  the  plain- 
tiff partiea  to  the  action.    Seranton  v.  Baxter,  1  Code  Rep.,  N.  S.,  88. 

After  iasoe  joined,  If  a  defendant  seeks  judgment  for  more  than  a  dismissal  of  the 
complaint,  with  coola,  he  mnat  notice  the  oaose  for  trial.  Wilson  v.  Wheeler,  6  Vt, 
B.,49. 

§  275.  [281.]  The  rdief  to  he  cmarded  to  the  plaintif.— 
The  relief  granted  to  the  plaintiff,  if  there  be  no  answer,  cannot 
exceed  that  which  he  shall  have  demanded  in  his  complaint ; 
but  in  any  other  case,  the  court  may  grant  him  any  relief  con- 
sistent with  the  case  made  by  the  complaint,  and  embraced 
within  the  issue. 

The  rule  in  equity  waa  that  no  relief  oonld  be  granted  except  for  matter  atated  ia 
the  bill.  Crocket  v.  Lee,  7  Wheat.,  523.  Norbvry  v.  Mead,  3  Bligh,  21 1.  And 
at  law,  the  jury  in  acUona  aounding  in  damagea  eonld  not  give  more  damagea  than 
were  laid  in  the  declaration,  1  Chit.  PL,  372. 

For  ooraelvea,  we  do  not  eonaider  this  section  affeota  the  qneation  whether  or  not 
the  coart  may  or  may  not  allow  a  plaintiff  to  recover  more  damagea  thin  he  olauna 
in  hb  complaini ;  we  think  that  oomea  more  properly  wiihin  the  aection  allowing 
«nendmeiiia»  and  nnder  which  he  might  increase  the  amount  demanded.  Merchant  j. 
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JV.  F.  iW/«  JiM.  Cii,  9  Cod«  Rep.,  M.  We  «hhik  it  ivfon  to  <mmi  mm^  Mipwrid  be^ 
likely  to  ariee  in  whet  where  formerly  eqoity  smie,  end  where  it  mey  be  donbtfel 
whether  the  preciee  relief  to  whioh  ihe  ooeit  deenie  Ike  plalatf  elilUledi  bee  been 
delnaaded  by  tbe  oompleiiit. 

§376.  [233.]  JSaU  €f  damages  where  damage  are  reeovera- 
hie. — ^Whenever  damages  are  recoverable,  the  plaintifif  may 
claim  and  recover,  if  he  show  himself  entitled  thereto,  aeny  rate 
of  damages  which  he  might  have  heretofore  recovered  for  the 
same  cause  of  action. 

§  277.  Judgment  in  action  far  recovery  of pereonal  property. 
— ^In  an  action  to  recover  the  possession  of  persoiial  properly, 
judgment  for  the  plaintiff  may  be  for  the  possession,  or  for  the 
recovery  of  possession,  or  the  valae  thereof,  in  case  a  deliv^ery 
cannot  be  had,  and  of  damages  for  the  detention.  If  the  prop. 
erty  have  been  delivered  to  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for] the  defendant  may  be  for 
a  return  of  the  property,  or  the  value  thereof  in  case  a  retam 
cannot  be  had,  and  damages  for  taking  and  withholding  the 
same. 

Where  the  plaiDtifF  succeeds  Id  an  action  to  reooTer  llie  poetMsion  of  personal 
property,  in  which  he  has  uot  claimed  the  delivery  of  the  goods,  he  may  enter  judg- 
ment either  for  a  return  of  the  goods,  or  for  their  ?alue,  bat  he  oaooot  enter  jodg* 
nent  in  the  alternative,  and  if  he  do,  it  will  be  irregular.  The  court,  howereri  will 
permit  the  judgroeot  to  be  ameuded.    Aldrieh  ▼.  TkitU  3  Code  Rep.,  91. 

See  note  to  section  261. 

§  278.  [233.]  (Amended  1849, 1851,  1852.)  Judgment  to 
he  upo9h  direction  of  a  single  Judge  or  on  report  qfrefereee^  stiHh 
jeol  to  review  at  general  term. — Judgment  upon  an  issue  of  law, 
or  of  fact,  or  upon  concession,  or  upon  failure  to  answer  (ex- 
cept where  the  clerk  is  authorized  to  enter  the  same  by  the 
first  subdivision  of  section  two  handred  and  forty-six,  and  by 
section  three  hundred  and  eighty-four,  and  except  where  it  may 
be  given  at  the  general  term  as  provided  in  section  two  hun- 
dred and  sixty-five)  shall  in  the  first  instance  be  entered  upon 
tbe  direction  of  a  single  judge,  or  report  of  referees,  subject  to 
review  at  the  general  term,  on  the  demand  of  either  party,  as 
herein  provided. 

Before  the  amendment  of  1853,  this  aeotion  read  •■  folIowB,  the  wordc  in  itaUe 
behiff  the  amendments  of  185! : 

Judgment  open  an  issne  of  law,  not  tritd  at  a  geturai  term,  or  en  ttnre  of  ftet, 
or  upon  ooofeesion,  or  upon  failure  to  anawer,  (except  where  the  clerk  ie  euthorind 
to  enter  the  same,  by  the  first  oubdivision  of  seetion  two  hundred  and  fbrty-riz 
and  by  atotkm  tlifee  hmndred  and  eighty-four),  shall  in  the  first  matukoe  be  entered 
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apov  the  direelkm  of  •  single  jodM,  or  report  of  reftreee,  nibjeet  to  reiriew  at  the 
^nerat  teitni  on  the  demsnd  of  either  party,  at  herein  provided. 

Thia  leocioB  was  sobetitoted  for  sectioo  S33  in  the  code  of  1848,  under  whieli 
•eetioB  it  waa  at  first  held,  that  jodgroent  oonld  not  be  entered  npon  the  report  of  a 
referee  nntil  the  report  had  been  confirmed  at  special  term.  Clark  r,  Andrewg,  1 
Code  Rep.,  4 :  Doke  t.  FeeA,  1  Code  Rep.,  54 ;  Deming  v.  Poii,  1  Code  Rep.,  ISl ; 
bat  in  R^muH  r.  Harrit,  1  Code  Rep.,  125,  where  the  referees  reported  in  favor  of 
the  plaittti^  the  plaintiff's  attorney  took  np  the  report  on  Febraa^  14,  and  on  Feb- 
rtiary  99  gavedefendant's  attorney  notice  of  adjusting  the  costs  on  Febmary  94, — this 
waa  the  only  notice  of  the  report  given  to  the  defendant's  attorney.  On  Febrnary  24th , 
plafaitHF's  attorney  perfected  his  judgment,  and  issued  execntion  without  any  appli- 
cation to  the  covri  Defendant  moved  to  set  aside  the  judgment  and  execntlon, 
because  no  copy  of  the  report  was  served,  and  because  the  judgment  waa  entered 
without  the  direction  of  a  judge.  The  court  denied  the  motion,  and  said  the  45th 
itrie  of  this  oonrt  (ihe  Superior  Court),  which  required  a  copy  of  the  referee's  report 
to  be  served  belbre  entry  of  the  judgment,  had  been  abrogated  by  the  code.  The 
notice  of  adjustinar  the  costs  is  the  only  notice  required.  As  to  the  judgment  beiog 
entered  without  the  directSon  of  a  judge,  it  is  evident  that  upon  the  re|K>rt  of  the 
referee  this  would  be  but  an  idle  form,  for  the  judge  would  have  neither  a  right  to 
review  the  report,  nor  a  discretion  to  refuse  to  give  judgment,  and  we  think  no  such 
eeremony  necessary.  Henoatl  v.  Ifarrit,  1  Code  Rep.,  125,  and  in  Van  VtUkenburg 
V.  AlUndorph^  4  Pr.  R,  39,  the  same  judge  who  decided  Deming  t.  PQ$t,  tupra^ 
(Justice  Hand)  decided  that  under  the  code  of  1849,  judgment  could  be  entered  upon 
the  report  of  refereea,  vpea  Me  toible  ttfStts,  without  the  aid  of  a  judge.  In  Oravet 
t.  BUnekard,  3  Code  Rep.,  95,  Willard  J.,  says,  **  Whatever  donbU  formerly  existed, 
it  is  now  made  clear  that  a  judgment  may  bo  entered  on  the  report  of  a  referee,  in 
the  same  manner  aa  upon  the  decision  of  a  judge  when  the  cause  is  tried  by  hhn.'' 

la  all  casea  where  a  report  of  a  referee  is  required  for  the  purpose  of  enabling  the 
conrt  to  make  some  discretionary  order,  or  some  decree  thereon,  whether  the  order 
diieeting  the  reference  to  be  made  npon  decree,  or  upon  an  interlocutory  application, 
the  report  requires  to  be  coufirroed  at  special  term  before  it  is  adopted  as  the  founda* 
tion  <^  such  future  order  or  decree.  Orifin  v.  Slate,  5  Pr.  R.,  205. 
;_  Thu!!  a  report  of  a  referee  made  upon  the  queation  of  damages,  consequent  upon 
the  dissolving  an  injunction,  must  be  confirmed  (on  motion  at  special  term)  before  the 
oonrt  can  entettain  an  application  to  prosecute  the  undertaking  given  on  the  issuing 
of  the  injunction.    lb.    See  note  to  sections  224,  and  chapter  on  trial  by  referees. 

The  referee's  report  of  the  amount  due  in  mortgage  cases  must  be  confirmed  at 
special  term.    Stoarthout  v.  Curtie,  5  Pr.  R.,  198. 

Where  there  is  an  issue  of  law  and  an  ioBoe  of  fact,  no  judgment  can  be  entered 
until  both  issues  are  disposed  of.     Maetere  v.  Bumarii,  1  Code  Rep.,  N.  S.,  407. 

Where  the  defendant  has  appeared,  plaintiff  cannot  settle  ex  parte  the  form  of 
the  judgment,  if  it  grant  special  relief.    3  Sand,  S,  C.  R,,  724. 

See  Enor.  Crooke,  6  Pr.  R.  461 ;  and  note  to  section  347. 

§  279.  [234.]  Clerk  to  keep  a  jitdgment  hook. — ^The  clerk 
Bball  keep  among  the  records  of  the  court,  a  book  for  the  entrj 
of  judgments,  to  be  called  the  ^' jadgment  book." 

By  rule  4  of  the  supreme  court  rules,  the  clerk  is  to  keep  other  books,  in  which 
to  enter  the  title  of  actions  and  special  proceedings,  the  minutes  of  the  court,  dockets 
of  judgmeuti^  orders,  dtc 

§  280.  [235.]  Judgment  to  he  entered  in  Judgment  hook. — 
The  jadgment  shall  be  entered  in  the  judgment  book,  and  shall 
specify  clearlj  the  relief  granted,  or  other  determination  of  the 
action. 

In  Schemeeiad^  ^  Saratoga  Plank  Road  Co,  t.  Thatekor,  6  Pr.  R.,  936 ;  1 
Code  Rep.,  N.  8.,  300,  it  wis  held,  that  the  dedsian  of  iha  court  in  writing  whett 
filed  is  not  the  entry  of  judgment,  but  that  in  snob  a  caae,  as  in  all  others,  the  derfc 
must  enter  the  jodgmont  in  the  judgment  book ;  and,  par  Harris,  J.,  "Tlia  dark 
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htt  OTppoMd  that  in  a  c«m  Hka  Uiit,  wbero  the  deeirimi  of  the  jndfe  ie  made  ia 
writio^  and  filed,  aoch  deeiaion  ia  a  aofficieiit  iadgnaent  to  anawer  the  reqQireroeati 
of  the  atatate.  Jodgiag  from  the  rolla  retaraed  opon  appeala,  and  which  nave  come 
within  my  own  notice,  I  am  iodined  to  think  thii  no  noeommon  error.  The  279th 
aectJon  of  the  code  requires  the  clerk  to  keep  a  book  for  the  entry  of  jndgmeuta.  The 
ancceeding  aeotion  preaeribea  the  entry  which  ahail  be  made  in  the  jodgmeut  hook. 
It  mnat  *  specify  clearly  the  relief  granted,  or  other  determination  of  the  action.' 
XTntil  jndgment  io  thna  entered,  the  clerk  is  not  anthoriied  lo  make  ap  the  judgment 
roll.  The  itatnte  reqairea  him,  *  immediately  after  entering  judgment,'  to  proceed 
to  make  np  the  roll ;  and  among  the  papeia  neoemary  to  eonatitnte  a  complete  judg- 
ment roll,  ia  *a  copy  of  the  judgmeatt  that  ia,  a  copy  of  the  entry  of  the  judgment 
made  by  the  clerk  in  the  judgment  book.  Such  entry  in  the  jndgment  book  and 
eony  in  the  roll  ia  the  only  record  evidence  that  judgment  haa  been  perfected.  The 
judgment  roll  in  this  oaae  ia  defectiye  in  this  respect  It  containa  the  deeiaion  in 
writing  required  by  the  267th  section  of  the  code,  but  not  the  judgment  to  be  entered 
thereon,  as  reqniied  by  the  same  section.  And  aee  L9ntilk»n  ▼.  Mayor ,  ^e.,  of  New 
York,  I  Code  Rep.  N.8.,  111. 

If,  after  the  judgment  is  entered,  a  caae  la  made,  it  may,  by  order,  be  annexed  to 
the  judgment  roll.  Lynd§  v.  Cowenkopen,  3  Code  Rep.,  7  ;  4  Pr.,  R.y327.  And  see 
JtsROttti  ▼.  /fofTM,  1  Code  Rep.,  125 ;  2  i^..  71 ;  and  Church  ▼.  Rh9de9, 6  Pr.  R.,285. 

The  form  of  a  judgment  for  aale  of  mortgagiMl  premisea  ia  preaoribed  by  rale  47  of 
the  supreme  oonrt  rulea. 

Fees  ibr  entry  of  jndgment,  see  section  312. 

§  281.  [236.]  (Amended  1849, 1851, 1852.)  Judgment  rM. 
— ^nnless  the  party  or  his  attorney  shall  furnish  a  judgment 
roll,  the  clerk,  immediately  after  entering  the  judgment,  shall 
attach  together  and  file  the  following  papers,  which  shall  con* 
stitute  tlie  judgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defend- 
ant, the  summons  and  complaint,  or  copies  thereof,  proof  of 
service,  and  that  no  answer  has  been  received,  the  report,  if 
any,  and  a  copy  of  the  judgment ; 

2.  In  all  other  cases,  the  summons,  pleadings,  or  copies 
thereof,  and  a  copy  of  the  judgment,  with  any  verdict  or  re- 
port, the  offer  of  the  defendant,  exceptions,  case,  and  aU 
orders  and  jpa/perB  in  any  way  involving  the  merits,  and  neces- 
sarily affecting  the  judgment. 

It  is  the  clerk's,  and  not  the  attorney's  duty,  to  make  np  the  jndgment  rolL 
RenouiX  r.  HarrU,  1  Code  Rep.,  125.  And  see  Lvnde  j.  Cowenhoven,  4  Pr.  R, 
33S,  and  section  429  of  this  code. 

As  to  the  constituent  parts  of  a  record  under  the  former  law,  aee  JTaaoiist  v. 
Martin,  3  Code  Rep.,  124,  and  see  Anthon*s  Law  Student,  p.  274. 

The  bill  of  costs,  notice  of  adjustment,  and  affidavit  of  disbursements,  should  not 
be  annexed  to  the  judgment  roll ;  and,  if  they  are,  the  court  will  order  them  to  be 
taken  ofl!  Schenectady  A  Saratoga  Plank  Road  Co,  v.  Thatcher,  1  Code  Rep.  N. 
a,  380;  6Pr.R.,226.   " 

§  282.  [237.]  (Amended  1851.)  Judgmmts^  when  and  haw 
to  he  docketed. — On  filing  a  judgment  roll  upon  a  judgment 
directing  in  whole  or  in  part  the  payment  of  money,  it  may  be 
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docketed  with  the  clerk  of  the  conntj  where  it  was  rendered, 
and  in  any  other  county,  upon  filing  with  the  clerk  thereof  a 
transcript  of  the  original  "docket,"  and  shall  be  a  lien  on  the 
real  property  in  the  county  where  the  same  is  docketed^  of 
enery  person  offainst  whom  any  suchjvdgment  shail  he  render- 
edj  and  which  he  may  have  at  the  time  of  docketing  thereof^  in 
the  county  in  which  such  real  estate  is  sitimted^  or  which  he 
shaU  acquire  at  any  time  thereafter  for  ten  years  from  the  tim^ 
of  donating  the  same  in  the  county  where  it  was  rendered. 
But  wJuneoer  an  appeal  from  any  jvdgment  shaU  depending 
and  the  undertaking  requisite  to  stay  execution  on  suchjvdg- 
ment shall  have  been  given^  and  the  appeal  perfected  as 
provided  in  the  code^  the  court  in  which  such  judgment 
was  recovered  may^  on  special  motion^  after  notice  to  the 
person  owning  the  judgment  in  such  terms  as  they  shall  see  fit^ 
direct  an  entry  to  he  made  hy  the  clerk  on  the  docket  of  said 
judgm,ent^  that  the  same  is  "  secured  on  appeal  /"  and  thereupon^ 
M  shall  cease  during  the  pendency  of  the  appeal  to  he  a  lien  on 
the  real  property  of  the  judgment  d^tor  as  against  purchasers 
and  mortgagees  in  good  faith. 

The  amendnieiit  w  m  italic,  and  it  sobetiloted  Tor  the  wordi^  **  from  the  time  of 
docketing  the  judgment  therein.*' 

It  woold  Mem  that  thie  section  applies  to  jodgmenta  in  the  United  Statee  Conrta. 
Tmley  ▼.  Homer,  9  Sme.  d;  M.,  310. 

A  jodgmeot  Toll  delivered  to  the  clerk  to  be  filed  before  the  hoar  of  nine  o'clock 
in  the  morning,  will  be  ooosidered  as  filed  at  the  hoor  of  nine.  No  preference  can 
be  gained  by  t^tng  a  judgment  roll  to  the  clerk's  office  before  that  hour.    10  Wend.y 

The  perfecting  an  appeal,  and  giving  security  to  stay  proceedings  on  the  judg- 
ment, does  not  prevent  the  respondent  from  filing  transcripts  of  the  jndgment  appealeid 
from.    Bulkley  ▼.  KeUlta$y  1  Code  Rep.,  N.  &,  1 19. 

In  Pitch  ▼.  Lining9ton^  4  Sand.  S.  C  R.,  713,  it  was  held  by  the  superior  court, 
•t  general  term,  March  6,  1853,  that  an  order  denying  a  motion  to  enter  on  the 
docket  of  a  jndgment  from  which  an  appeal  haa  been  brought,  the  words  *'  secured 
by  appeal,"  is  not  an  appealable  order. 

It  waa  also  held,  that  this  section  does  not  apply  to  judgments  docketed  before 
July  10, 1851,  (the  day  the  code  of  1851  took  effect).  The  decision  of  the  court  was 
announced  by  Bosworth,  J.,  and  he  said,  "The  282d  section  does  not,  in  its  terms, 
unequivocally  apply  to  judgments  rendered  and  docketed  before  it  took  effect,  which 
waa  on  the  10th  of  July,  1851.  I  do  not  think  we  should  find,  f^om  the  language  of 
this  section,  that  the  legislature  intended  it  should  operate  upon  judgments  previously 
docketed,  to  divest  liens  which  were  perfect  and  absolute  before  the  section,  ss 
amended,  took  effect  Qitackenbush  ▼.  Dankg,  1  Deoio^  138,  S.  C. ;  t6.,  594. 
McCraeken  ▼.  Uayward,  3  How.  U.  S.  Rep.,  608."  All  the  jnstioes  of  the  court 
concurred  In  this  decision. 

In  a  subsequent  case,  Reynolds  and  anether  v.  DavU  and  another,  decided  by 
Boaworth,  J.,  July  17, 1852  (not  reported),  it  appeared  that  the  action  waa  com- 
menced before  the  code  took  efl^t  (July  1,  1848),  that  judgment  was  obtained, 
March  18th,  1853,  as  of  December,  1851,  and  a  transcript  filed,  March  30, 1853,  that 
defendants  had  appealed  to  the  court  of  appeala  and  given  security.  The  appellant 
moved  to  have  the  words  **  secured  by  appeal,"  entered  on  the  docket  of  the  jndg* 
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ment  from  whioh  the  appeal  wm  brought.  Botworlh,  J.,  gnntcd  the  notioii, 
and  said,  "  It  it  qnite  obvioni  the  legulatore  inteoded  that  the  amendment  to  wction 
989  ehoold  be  applicable  to  jadpneats  thereafter  rendered  in  raita  then  pending,  ai 
well  in  tbooo  oommenoed  before  aa  raboequent  to  Jnly  1,  1848.  The  view  thaa 
taken  doea  not  conflict  with  the  deciaion  of  thir  court  in  Fitck  ▼.  Limng9ton^  4  Sand. 
8.  G.  R.»  713.  In  the  latter  oaae  the  jadgment  had  been  rendered,  a  tranacript  of  it 
filed,  the  jndement  docketed,  and  thna  a  lien  upon  the  landa  of  the  debtor  acquired 
and  perfected,  before  a.  283,  aa  amended  in  1851,  look  efieot.  Granting  the  motion 
m  that  caae  would  have  given  to  the  atatute  a  retroapective  efibct,  by  which  a  per^ 
fected  Mcnrity  would  have  been  destroyed.  Construing  it  aa  prospectively  applicable 
to  all  judgments  subsequently  rendered,  does  not  impair  any  pre-existing  security,  nor 
infringe  vested  rights.  Snch  a  construction  accords  with  the  reason  of  the  statute, 
and  with  the  obvioua  meaning  of  ita  terms.'' 

A  judgment  does  not  lose  its  lien  upon  real  estate,  by  the  suflf^riuff  an  execution 
issued  thereon  to  lie  dormant  in  the  sheriff's  hands.  Muir  v.  Leiickj  7  Barb.  8.  C. 
R.,  341.  No  indulgence  or  negligence  of  the  aberiff  in  selUn|^  without  any  act  of 
the  plaintiff,  will  render  an  execution  dormant  aa  to  subsequent  purohaaers.  TolUrt 
V.  Melton^  9  Sme.  dD  M.,  9.  But  where  the  lien  of  a  judgment  had  oessed  by  lapse 
of  time,  the  court  will  interfere  in  a  summary  way  in  behalf  of  bona  fide  purchasers, 
and  order  a  perpetual  stay  of  execution,  unless  the  jndffment  creditor  shall  aatiafy 
the  court,  that  there  is  probable  cause  for  alleging  that  we  purehaae  was  not  frsa« 
fide.  The  mere  allegation  of  the  creditor  that  he  thinks  he  can  prove  that  they  ara 
b0mafide  purohaaeri»  is  not  enouffh.     Wileon  v.  Smith,  2  Code  Rep.,  18. 

By  laws  of  1846,  p.  134,  c.  123,  the  clerk  of  the  county  of  New  York  may  make 
copies  of  the  docketB  or  transcripts  of  judgments,  whidi  copies  are  to  have  the  foice 
of  origbals. 

By  laws  of  1844,  p.  508,  o.  334,  s.  4f  the  clerk  of  the  city  and  county  of  New 
York,  may  charge  aix  centa  for  filing  a  transcript  and  docketing  judgment  where 
such  judgment  shall  be  recovered  in  the  superior  court  of  the  city  of  New  Yort:,  or 
in  the  court  of  common  pleas  for  the  city  and  county  of  New  York,  or  either  of  the 
oountiea  of  Westchester,  Rockland,  King's,  Qoeen'a,  or  Richmond,  and  the  like  anm 
for  filing  a  transcript  and  docketing  a  judgment  of  the  supreme  court,  in  all  caaes 
where  the  attorney  for  the  party  in  whoee  &vor  such  judgment  shall  be  recovered 
shall  reside  in  either  of  the  counties  of  New  York,  King'is  Queen's,  Richmondt 
Rocklsnd,  or  Westchester. 

The  liens  of  judgment  creditors,  if  the  land  be  sold  on  a  prior  judgment,  are 
transferred  to  the  surplus,  which  must  be  applied  to  them  in  their  order  of  priority. 
Averill  V.  Louekty  6  Barb.,  8.  C.  R.,  470. 
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TITLE  IX. 
Of  the  execution  of  the  judgment  m  Civil  AcHona. 

CHArrKK      I.    The  ezeeoiioiL 

IL    Prooeedin^i  tupplementary  to  the  ezeoaUos. 


Chapter  I. 
The  Execution.^  * 

Sacnoif  383.    Exeeotioo  withio  five  yean,  of  ooone,  u  preooribed  bj  thio  title. 

S84.  After  fiye  yean,  to  be  i»ned  only  by  leave  of  coort  Leave,  how  ob- 
tained. Bzecation  on  jodgment  of  juatioea'  or  other  inferior 
conrta  when  docketed,  how  iaaned. 

385.    Other  jadgmeot%  how  enforced. 

286.    llie  dinerent  kinda  of  ezeouiion.     ^ 

987.    To  what  countiea  ezecntion  may  be  iaaaed. 

288.  Szecotion  againat  the  penoo,  in  what  caaea,  and  when. 

289.  Form  of  the  ezecniion. 

290.  To  be  returnable  in  aizty  daya. 

291.  Eziating  lawa  ralatiog  to  ezecuUon  continued,  until  otherwiae  pro* 

Tided. 

§  283.  [238.]  (Amended  1849.)  Execution  within  f/oe  yewre^ 
qf  course^  as  prescribed  hy  this  title. — Writs  of  execution  for 
Uie  enforcement  of  judgments  as  now  used,  are  modified  in 
conformity  to  this  title,  and  the  party  in  whose  favor  judgment 
has  been  heretofore  or  shall  hereafter  be  given,  may  at  any 
time  within  five  years  after  the  entry  of  judgment,  proceed  to 
enforce  the  same  as  prescribed  by  this  tiUe. 

Thia  aeotion  la  aubatitnted  for  aeotion  238  in  the  code  of  1846,  the  langnaga  of 
which  differa  from  thia,  and  waa  held  not  to  be  applicable,  ezoept  by  oonaent,  to  jadg- 
menta  rendered  before  the  code  took  effiact  Merritt  ▼.  Wtng',  2  Code  Rep.,  20;  4 
Pr.  R.,  14 

Thia  aod  the  nezt  aeotion,  however,  are  held  to  apply  aa  well  aa  to  jadgmenta 
rendered  before  the  code  took  effect,  aa  to  thooe  rendered  in  actiona  commeoMd  un- 
der tho  code.  Cattkill  Bank  r.  Bandford.  2  Code  Rep.,  58 ;  4  Pr.  R.,  101 ;  Bwifi 
T.  I>«  Witt^  1  Code  Rep.,  25  *,  3  Pr.  R.,  280 ;  Clarh  v.  HutoAtafoii,  1  Code  Rep., 
127. 

Thia  aeotion  not  only  enlargea  the  time  within  which  an  ezecntion  may  be  ii 


*  The  code,  in  ny  judgment,  doeo  not  materially  change  the  law  aa  it  previoualy 
eziated  on  the  anbjeet  of  ezecutiona,  ezoept  that  it  preacribea  a  formula  for  the  writ ; 
the  different  kinda  and  primary  object  remain  aa  heretofore.  Per  Hubbard,  J.,  in 
GridUf  ▼.  MeCumber,  3  Code  Rep.,  211. 

The  ezeeution  muat  folk>w  the  judgment,  and  be  warranted  by  it  Cwwin  ▼. 
FUtUmd,  6  Pr.  R.,  241. 
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without  leave  of  the  eoart,  from  two  to  five  yean,  but  takee  away  the  thirty  days' 
atupeoMon  of  the  right  to  iasae  iti  and  now,  in  all  eases,  ezecutioos  may  he  issaed 
immediately  on  perfecting;  jod^ment.  and  at  any  time  within  five  yean  thereafter. 
Fw  OridUy,  J.,  in  8mft  v.  De  Witt^  supra. 

After  fiv«  years  no  ezecation  oan  be  issoed  withoat  leave  of  the  com!  npon  mo- 
tion, except  by  consent  of  the  defeodant,  in  which  case  ezecntton  may  isane  witfaoot 
any  order  from  the  court  Hulbert  v.  FulUr^  3  Code  Rep.,  55 ;  Currie  v.  Noyea,  1 
Code  Rep.,  N.  8.,  19a 

Where  an  execution  has  been  issued  under  the  old  law,  npon  a  judgment  docketed 
under  the  law  [prior  to  the  passage  of  the  code],  and  returned  uoaatisfied,  an  mliM 
or  pluriet  execniion  may  issue  as  heretofore,  without  an  order  of  the  court,  though 
more  than  five  years  may  have  elapsed  siuoe  the  entry  of  judgment    Pierce  v.  Crane^ 

3  Code  Rep.,  31 ;  4  Pr.  R.,  357. 

But  where  a  creditor's  suit  was  instituted  before  the  paasage  of  the  oode  of  1848,. 
and  a  receiver  appointed,  and  an  assignment  made  to  fuch  receiver,  and  the  plainti^ 
after  the  code  went  into  effect,  issoed  and  levied  an  aliae  fieri  faeiae  on  property 
covered  by  such  receivership,  the  court  set  aaide  such  levy  unless  the  plaintiff  waived 
his  receivership,  and  dismissed  his  creditor's  suit  Oimvemeur  v.  Warner j  3  Sand^ 
8.  C.  R.,  624. 

The  fact  that  an  execution  was  issoed  within  five  years  after  the  entry  of  judg- 
ment, does  not  justify  the  issuing  of  an  execuiion  in  the  nature  of  an  aliae  after  the 
expiration  of  five  years,  wiihooi  the  leave  of  the  court  first  obtained.  Carrie  v. 
Noifee,  1  Code  Rep.,  N.  8.,  198. 

Tiie  judgment  record  should  be  actually  filed  before  execution  can  iasue.  5 
Wend.,  1U9  ;  20  Johne.  R^  307 ;  2  R.  S.,  284  [360],  s.  11.  But  it  may  be  ordered 
to  be  filed  nunc  pro  tune.    3  Cow.,  39  ;  22  Wend.,  566. 

On  receipt  of  the  writ  the  sheriff  is  required  to  endorse  thereon  the  year,  month, 
day,  and  hour  when  he  recei?ed  it    2  R.  8.,  288  [364],  a.  10. 

§  284.  [239.]  (Amended  1849,  1851.)  After  five  yeara^  to  he 
iesiced  only  by  lea/oe  of  court.  Zeave^  how  obtained. — ^After  the 
lapse  of  five  years  from  the  entry  of  judgment,  on  ezecation 
can  be  issued  only  by  leave  of  the  coart,  upon  motion,  with 
personal  notice  to  the  adverse  party,  unless  he  be  absent  or  non- 
resident^ or  cannot  be  found  to  make  such  service^  in  which  case 
such  service  may  be  made  by  publication^  or  in  such  other  man- 
ner as  the  court  shall  direct.  Such  leave  shall  not  be  given  un- 
less it  be  established  by  the  oath  of  the  party,  or  other  satis- 
factory proof,  that  the  judgment  or  some  part  thereof  remains 
unsatisfied  and  due. 

When  the  judgment  shall  have  been  rendered  in  a  court  of 
justice  of  the  peace,  or  in  a  justice's  or  other  inferior  court  in 
a  city,  and  docketed  in  the  ofSce  of  the  clerk  of  the  county^ 
the  application  for  leave  to  issue  execution,  must  be  to  the 
county  court  of  the  county  where  the  judgment  was  rendered, 
or  in  the  city  and  county  of  New  York  to  the  court  of  common 
pleas  of  that  city  and  county. 

The  amendments  of  1851  are  in  italie. 

These  provisions  (sections  281,  284)  are  new.  Per  Mason,  J.,  in  Pierce  ▼.  Crane^ 

4  Pr.  R.,  257  ;  3  Code  Rep.,  21.  They  are  clearly  for  the  benefit  of  the  defendant 
alone;  and  if  he  sees  fit  to  waive  them,  he  may  do  ao.    Per  Shankland,  J.,  in  /fai- 
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hert  T.  Fuller,  3  Code  Rep.,  55,  and  therefore  if  the  defendant  oonaent  thereto,  an 
•xecatioa  may  iasae  after  the  lapse  of  five  years  from  the  entry  of  judgment     Jo. 

On  a  motion  under  this  leotion  for  leave  to  issue  ezecotion,  if  the  judgment  debtor 
denies  that  any  thin;  is  dae  upon  the  judi^ment  (or  that  less  is  due  than  is  claimed 
hy  the  judgment  creditor),  the  oonrt  before  granting  the  motion  will  refer  the  matter 
to  a  referee  to  report  what,  if  any  thing,  is  due  upon  the  judgment,  Catakill  Bank 
T.  Sandfordy  2  Code  Rep.,  58  ;  4  Pr.  R.,  101 ;  and  if  it  is  considered  a  proper  case  for 
granting  the  motion,  the  court  will  direct  that  on  filing  the  report  of  the  referee  with 
Uie  county  clerk,  the  judgment  creditor  be  at  liberty  to  issne  execution  for  the  amount 
reported  to  be  due.    lb. 

See  note  to  section  283. 

§  285.  [240.]  (Amended  1849.)  Other  judgments^  Turn  en- 
forced.— ^Where  a  judgment  requires  the  payment  of  money,  or 
the  delivery  of  real  or  personal  property,  the  same  may  be  en- 
forced in  those  respects  by  execution,  as  provided  in  this  title. 
Where  it  requires  the  performance  of  any  other  act,  a  certified 
copy  of  the  judgment  may  be  served  upon  the  party  against 
whom  it  is  given,  or  the  person  or  officer  who  is  required  there- 
by or  by  law  to  obey  the  same,  and  his  obedience  thereto  en- 
forced. If  he  refuse,  he  may  be  punished  by  the  court  as  for  a 
contempt. 

§  286.  [241.]  (Amended  1849.)  The  different  kinds  of  exe- 
out/ion. — ^There  shall  be  three  kinds  of  execution ;  one  against 
fbe  property  of  the  judgment  debtor  ;  another  against  his  per- 
son ;  and  the  third  for  the  delivery  of  the  possession  of  real  or 
personal  property,  or  such  delivery  with  damages  for  withhold- 
ing the  same.  They  shall  be  deemed  the  process  of  the  court, 
but  they  need  not  be  sealed  nor  subscribed,  except  as  prescribed 
in  section  289. 

A  CO.  M.  is  an  execution  within  the  meaning  of  the  act  of  1842  amending  the 
revised  statutes  so  as  to  require  ezecntions  to  be  issued  within  30  days  after  the  time 
when,  by  law,  soeh  ezecations  should  be  issued,  and  the  233d  section  of  the  act  con- 
cerning courts  held  by  justices  of  the  peace.    Fox  r.  iimes,  6  Barb.  S.  C.  R.,355. 

§  287.  [242.]  (Amended  1851,  1852.)  To  what  couniiee 
execution  may  he  issued. — ^When  the  execution  is  against  the 
property  of  the  judgment  debtor,  it  may  be  issued  to  the  sheriff 
of  any  county  where  the  judgment  is  docketed.  When  it  re- 
quires the  delivery  of  real  or  personal  property,  it  must  be 
issued  to  the  sheriff  of  the  county  where  the  property,  or  some 
part  thereof,  is  situated.  Executions  may  be  issued  at  the 
Bame  time  to  different  counties. 

Heal  property  adjudged  to  he  sold^musthesoldinthe  county 
where  it  lies^  hy  the  sheriff  of  the  county^  orhy  a  referee  ap- 
pointed hy  the  court  for  that  purpose^  and  thereupon  the  sheriff 
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or  referee  must  execute  a  con/vet/anoe  to  the  purchaser j  which 
conveyance  shall  he  efecttcal  to  pass  the  rights  and  interests  of 
the  parties^  adjudged^  to  he  sold. 

The  amendment  of  1851  is  the  addition  of  the  part  in  U^lic,  The  amendment 
of  1852  coneieted  of  the  omiaaion  of  the  worda  by  the  decree  where  the  acteriak  ia 
placed.  The  words,  *<whoae  property  is,"  moat  be  nndentood  between  the  worda 
^'partiee  "  and  ^*  adjudged,^*  in  the  last  line  of  thia  aeotion. 

An  ezecntion  whioh  directa  the  seizore  of  real  property,  In  a  ooanty  in  which  the 
judgment  hae  not  been  doclEeted,  ia  irregular ;  but  such  an  execution  against  personal 
property  only,  is  regular,  and  the  court  will  permit  an  execution  to  t^  amended  by 
atrikmg  out  the  direction  to  aeize  real  property.  8tepk€n»  v.  Browning,  1  Code 
Rep,  123. 

Where  the  lien  of  a  judgment  haa  ceaaed  by  lapse  of  time,  the  court  will  grant  a 
perpetual  stay  of  exeoation  in  favor  of  a  pnrchaaer,  without  notice.  WiUon  ▼.  Smith, 
2  Code  Rep.,  18. 

See  aupreme  court  rule,  51. 

§  288.  [243.]  (Amended  1849.)  JEkecuHon  against  theper- 
son^  in  what  cases^  a/nd  when. — ^If  the  action  be  one  in  which  the 
defendant  might  have  been  arrested,  as  provided  in  section  179 
and  section  181,  an  execution  against  the  person  of  the  judg- 
ment debtor  may  be  issued  to  any  county  within  the  jurisdic- 
tion of  the  court,  after  the  return  of  an  execution  against  his 
property  unsatisfied  in  whole  or  in  part. 

In  proeeeding  upon  thia  section,  it  ia  material  to  bear  in  mind,  that  where  the  right 
to  take  the  body  of  the  defendant  in  execution  appears  on  the  face  of  the  pleadinga, 
then  the  plain  tiff  may,  after  an  execution  against  property  haa  been  returned  unsat- 
isfied, iasue  execation  against  the  body  of  the  defendant,  without  any  orderof  the  court 
for  that  purpose ;  but  where  the  right  to  take  the  body  of  Uie  defendant  in  execution 
in  fact  exiata,  but  does  not  appear  on  the  face  of  the  pleadioga,  or  prooeedinga,  then  an 
execution  against  the  body  of  the  defendant  cannot  issoe,eyen  after  an  execution  against 
property  has  been  returned  unsatisfied,  without  an  order  of  the  court  for  that  purpose, 
alius,  in  an  action  to  recover  the  price  of  goods  sold,  the  complaint  set  out  actaof 
frand  by  the  defendant,  aoch  as  would  have  entitled  the  plaintiff  to  an  order  of  arreat 
at  any  time  before  the  judgment,  but  no  order  of  arrest  had  been  applied  for.  The 
defendant  did  not  anawer  Uie  complaint ;  and  the  plaintiff  moved  for  leave  to  inaert  in 
hia  judgment  a  direction  for  the  issuing  of  an  execution  againat  the  defendant'a  body^ 
but  the  court,  Hand,  J.,  refoaed  the  motion,  on  the  ground  that  no  such  direction  waa 
neceasary,  aa  the  plaintiff's  right  to  issue  such  an  execution  already  appeared  by  the 
complaint.  The  judgment  need  not  specify  the  particular  kind  of  execution  to  be 
lasued.  Cooney  v.  Van  Ren99elaer,  1  Code  Rep.,  38.  How  it  would  have  been, 
In  thia  caact  had  the  defendant  put  in  an  answer  denying  the  fraud,  it  ia  not 
neceasary  now  to  decide.  lb.  But  where  the  fraud  in  contracting  the  debt 
did  not  appear  on  the  pleadings,  or  by  the  proceedings,  the  plaintiff  obtained 
judgment  and  issued  execution  against  the  defendant's  property,  which  waa  returned 
nnsatiafied,  and  the  plaintiff  then,  without  any  order  of  the  court,  iasued  an  execution 
againat  the  body  of  the  defendant ;  on  motion  to  aet  aside  the  execution,  the  plain* 
tiff,  in  opposition  thereto,  showed,  by  affidavit,  that  the  defendant  had  been  guilty  of 
fraud  in  contracting  the  debt,  the  aubject  of  the  action.  The  court,  Edmonda,  J.,  aet 
aside  the  execution,  and  said,  "A  defendant  can  in  no  case  be  arrested  in  an  action  on 
contract,  without  a  judge's  order.  The  mere  fact  that  the^debt  haa  been  frandulent- 
]y  contracted  ia  not  enough  to  warrant  an  arrest.  That  fact  muat  be  accompanied 
by  a  judge's  order,  and  an  undertaking.  AH  three  of  theae  requiaitea  muat  unite  to 
justify  an  arrest  This  is  what  section  288  means  when  it  says^ '  might  have  been 
arrested  aa  provided  in  sections  179  and  181.' ''  S^ire  v.  Flynn,Z  Code  Rep.,  117. 

In  Oridley  v.  McCumber^  3  Code  Rep.,  311,  the  action  arose  out  of  contract ;  and 
the  defendant  waa  held  to  bail,  at  the  commencement  of  the  action,  for  alleged  fraud. 
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Hie  complaint  oontained  illegatioiit  of  fraud  committod  by  the  defendant  The  earn* 
was  referred,  and  Ibe  referee  reported  merely  that  the  defendant  was  indebted  to  th^ 
plaintiff  in  a  aom  specified,  sayiog  nothing  about  frond.  The  plaintiff  entered  jadg- 
ment  and  issued  an  ezeention  against  the  defendant's  property!  and,  on  that  execntion 
being  returned  unsatisfied,  withont  any  order  of  the  oonrt,  issued  an  execution  against 
the  defendant's  person.  On  the  defendant's  motion,  that  execution  was  set  aside ; 
andyper  Hubbard,  J.,  *'The  important  question  is,  whether  an  execution  against  the 
person  can  be  baaed  on  an  order  of  arrest  dehor9  the  judgment.  The  principle  of 
the  execution  in  this  case  is,  that  the  debt  was  fraudulently  contracted  or  incurred. 
There  is  no  such  distinct  averment  or  issue  presented  In  the  complaint.  It  is  true, 
that  some  of  the  partnership  effects,  which  form  a  portion  of  the  plaintiff's  claim,  are 
allowed  to  have  been  fraudulently  converted ;  but  it  is  to  be  obeerred,  that  the  action 
is  not  trover,  but  assumpsit;  and,  besides,  this  averment  of  fraud  has  relation  onW  to 
a  part  of  the  indebtedness  sought  to  be  recovered.  The  judgment,  therefore,  does 
not  authorize  the  ea,  sa." 

See,  further.  Barker  v.  Ruuell,  1  Code  Rep.,  N.  S.,  5-57 ;  Lee  v.  Elia»t  ib,,  1 16 ; 
C^riDtii  V.  Freehnd^  6  Pr.  R,  241. 

In  Cheney  v.  Oarbutt,  5  Pr.  R.,  467,  the  action  was  for  goods  sold.  The  com- 
plaint contained  no  allegation  of  any  fraud,  or  any  other  matter,  to  authorize  an  exe- 
cution against  the  person.  The  defendant  was  arrested  at  the  comroenoement  of  the 
action.  The  defendant  did  not  answer  the  complaint.  The  plaintiff  had  judgment ; 
and,  after  an  execution  against  property  was  returned  unsatisfied,  issued,  without 
any  order  of  the  court,  an  execution  against  the  person  of  the  defendant.  A  motion 
to  aet  such  execution  aside  was  denied  by  Welles,  J. ;  and  he  sidd,  '<  I  am  satisfied 
the  plaintiff  was  regular.'^ 

Again,  in  Ma$ten  v.  ScovilU^  6  Pr.  R.,  515,  the  complaint  alleged  that  the  defend- 
ant, on  the  sale  of  a  horse  to  the  plaintiff,  had  fraudulently  warranted  it  sound.  The 
answer  denied  this  allegation.  On  the  trial,  a  fraudulent  representation  on  the  part 
of  the  defendant,  was  proved.  The  cause  was  tried  by  the  court,  and  the  fact  that 
fraud  was  proved  was  inserted  in  the  decision  and  formed  part  of  the  record.  The 
plaintiff  had  judgment ;  and,  after  execution  against  the  property  was  returned  un- 
satisfied, he^  without  any  order  of  the  court,  issued  an  execution  against  the  person ; 
and  Harris,  J.,  held,  that  the  plaintiff  was  regular  in  so  doing*  He  said,  "As  I  un- 
derstand the  288th  section  of  the  code,  an  execution  against  the  person  of  a  judgment 
debtor  may  be  issued  in  any  case  in  which  the  defendant  might  before  judgment  have 
been  arrested  under  the  provisions  of  the  chapter  relating  to  arrest  and  bail.  Whether 
an  order  for  the  arrest  of  the  defendant  had  in  fiict  been  obtained,  b  wholly  imma- 
terial. The  criterion  is,  the  right  to  such  an  order.  Upon  this  point  I  am  unable  to 
concur  in  the  views  of  Mr.  Justice  Edmonds,  as  expressed  in  Squire  v.  Flynn,  The 
criterion  b  not,  whether  in  any  case  an  order  had  been  obtained ;  but  in  every  case  it 
is,  whether  it  might  have  been  obtained. 

*<  Nor  can  I  concur  in  the  opinion  expressed  by  Mr.  Justice  Hubbard  in  Oridley 
T.  McCttmbeTy  that  the  complaint  should  always  show  that  the  defendant  is  liable  to 
arreat.  I  thmk  it  is  shown  conclusively,  by  Mr.  Justice  Welles  in  Cheney  v.  Oarhuit, 
that  it  was  never  intended  that  the  facts  which  rendered  the  defendant  liable  to  arrest 
most  be  stated  in  the  complaint. 

"  By  the  code,  the  practice  is  intended  to  be  left  as  formerly;  that  is,  a  party  must 
determine  for  himself  whether  or  not  he  may  issue  execution  aga'mst  the  person.'' 
Maeien  v.  SeoviUe^  supra. 

In  Coriom  v.  Freeland,  6  Pr.  R.,  241,  it  was  held  at  a  general  term,  that  an  order 
of  arrest  before  judgment  is  in  no  case  a  justification  or  evidence  of  a  justification  for 
an  execution  against  the  person. 

A  plaintiff  may  omit  to  arrest  a  defendant  before  judgment,  but  may  aiUrwards, 
by  order  of  the  court,  issne  execution  against  the  person.    lb. 

If  the  record  of  judgment  shows  that  the  case  is  one  for  arrest  under  section  179, 
an  execntion  against  the  person  may  issue  of  oourse.     lb. 

It  has  been  decided,  that  in  an  action  for  criminal  conversation  with  the  plaintiff's 
wife,  where  no  order  of  arrest  had  issued  before  judgment,  on  judgment  for  the  plain- 
tiff, and  an  execution  agsiost  property,  founded  theretm,  being  returned  unsatisfied, 
the  plaintiff  might  issue  execution  sgainst  the  body  of  the  defendant,  without  any 
order  of  the  court  for  the  purpose.  The  judgment  and  return  of  the  execution  against 
the  property  unsatisfied,  was  a  sufficient  authority  for  the  issuing  an  execution  against 
the  body.    Delamater  v.  Rueeell,  2  Code  Rep.,  147 ;  4  Pr.  K,  234.    And  a  like 
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deoisioii  wu  made  in  the  otm  of  BurkU  y.  BlU^  4  Pr.  R.,  288 ;  2  Code  Repi,  148, 
which  was  an  action  ai^aintt  a  common  carrier,  for  ^^  eareleunets,  negligence,  and 
improper  conduct."    See  eection  179. 

A  plaintiff  who  fails  in  an  action  of  iorty  in  which  the  defendant  waa  liable  to 
arrest,  is  liable  to  an  execntion  against  his  person,  althongh  the  defendant  was  not  in 
fact  arrested,  and  no  order  has  bMn  made  for  the  plaiotiff's  arrest,  or  for  an  ezecotioa 
against  his  persoa  Kloppenburg  y.  Neefue,  4  Sand.,  S.  C.  R,  655.  And  in  Corwin 
y.  Freeland,  6  Pr.  R.,  245,  Shankland,  J.,  said,  <^  The  defendant's  right  to  imprisoii 
the  plaintiff  for  costSp  depends  npon  the  qnestion  of  the  plaintiff's  right  to  have  im- 
prisoned bim,  in  case  the  judgment  had  been  for  the  plaintiff  The  rights  of  each 
party  to  an  ezecation  against  the  body  of  another  are  made  reciprocal  by  section  388." 

We  think  that  in  all  the  actiona  mentioned  in  sobdiyisions  1, 2,  and  3,  of  the  li9th 
-section,  if  the  defendant  had  judgment,  he  may  certainly  issue  an  ezecntion  against 
the  person  of  the  plaintiff,  for  costs.  But  in  cases  within  sobdiyisions  4  and  5,  it  aeema 
doubtful  whether,  if  the  defendant  haa  judgment,  he  may  issue  an  execution  against 
the  person  of  the  plaintiff.  As  to  subdiyisions  1,  2,  and  3,  the  form  of  action  fizss 
the  relatiye  rights  of  the  party  as  to  an  ezecntion  against  the  person.  As  to  subdi- 
yisions 4  and  5,  the  fact  of  firaud  or  concealment,  du:.,  must  ezist,  to  giye  the  right  of 
arrest :  and,  in  those  eases,  the  best  eyidence  that  no  right  of  arrest  ezisted,  b  the 
fact  the  defendant  has  judgment  for  him.  To  hold,  therefore,  that  in  eases  within 
those  subdiyisions  the  defendant  may,  on  judgment  for  him,  issue  ezecntion  against 
the  person  of  the  plaintiff,  inrolyes  a  contradiction.  Eyen  where  the  defendant  has 
in  fact  been  arrested,  the  result  shows  that  it  was  not  a  case  in  which  the  defendant 
might  (t.  f.,  ought  to)  haye  been  arrested.  In  such  a  ease  the  defendant  haa  been 
wrongfully  arrested,  but  his  remedy  for  the  wrong  is  not  by  an  ezecntion  against  the 
pcnon  of  the  plaintiff 

§  289.  [244.]  (Amended  1849.)  Form  of  the  JEoecution.— 
The  execution  must  be  directed  to  the  sheriff,  or  coroner  when 
the  sheriff  is  a  party  or  interested,  subscribed  by  the  party  is- 
suing it,  or  his  attorney,  and  must  intelligibly  refer  to  the  judg- 
ment, stating  the  court,  the  county  where  the  judgment  roll  or 
transcript  is  filed,  the  names  of  the  parties,  the  amount  of  the 
judgment,  if  it  be  for  money,  and  the  amount  actually  due 
thereon,  and  the  time  of  docketing  in  the  county  to  which  the 
execution  is  issued,  and  shall  require  the  officer  substantially 
as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it 
shall  require  the  officer  to  satisfy  the  judgment  out  of  the  per- 
sonal property  of  such  debtor,  and  if  sufficient  personal  prop- 
erty cannot  be  found,  out  of  the  real  property  belonging  to  him 
on  the  day  when  the  judgment  was  docketed  in  the  county,  or 
at  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  personal  representatives,  heirs,  deviBees,  legatees,  tenants  of 
real  property,  or  trustees,  it  shall  require  the  officer  to  satisfy 
the  judgment  out  of  such  property. 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it 
shall  require  the  officer  to  arrest  such  debtor  and  commit  him 
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to  the  jail  of  the  countj  until  he  shall  pay  the  jadgment  or  be 
discharged  according  to  law. 

4.  K  it  be  for  the  deliverj  of  the  possession  of  real  or  per- 
sonal property,  it  shall  require  the  ojficer  to  deliver  the  posses- 
sion of  the  same,  particularly  describing  it,  to  th^  party  entitled 
thereto,  and  may  at  the  same  time  require  the  officer  to  satisfy 
any  costs,  damages,  or  rents  and  profits  recovered  by  the  same 
judgment  out  of  the  personal  property  of  the  party  against 
whom  it  was  rendered,  and  the  value  of  the  property  for  which 
the  judgment  was  recovered,  to  be  specified  therein,  if  a  de- 
livery thereof  cannot  be  had,  and  if  sufficient  personal  property 
cannot  be  found,  then  out  of  the  real  property  belonging  to  him 
on  the  day  when  the  judgment  was  docketed  or  at  any  time 
thereafter,  and  shall  in  that  respect  be  deemed  an  execution 
against  property. 

An  alias  eseoution  on  a  judgement  obtained  before  the  code  went  into  effbet 
commanded  the  sheriff,  as  iMfore  he  was  commanded,  that  he  caose  to  be  made, 
$420,  the  amonnt  of  the  jadgmeat,  and  the  endorsement  was  to  \ery  this  amount 
and  iDterest  from,  See.,  and  that  he  have  those  moneys  before  oar  justices  of  the 
•npreme  conrt,  within  sixty  days  from  the  receipt  of  said  ezeontion,  to  render  to  the 
plaintiff^  Ao.  The  defendant  moved  to  set  aside  the  ezeontion,  for  defect  in  its  form. 
The  couH  denied  the  motion,  and  said  the  execution  was  a  sabstaotial  compliance 
with  the  statute,  and  that  if  it  had  been  defeetife  in  form,  the  court  would  have 
amended  it  under  section  173  or  176.  Pierce  y.  Crane,  4  Pr.  R.,  257;  3  Code  Rep., 
21 ;  Park  t.  Church,  5  Pr.  R.,  381 ;  1  Code  Rep ,  N.  S.,  47. 

An  ezeontion  to  affect  real  property  cannot  issue  until  a  transcript  has  been  filed, 
hot  an  execution  against  personal  property  may ;  and  an  execution  may  issue  against 
personal  property  only.  Section  290  does  not  prevent  this.  And  where  an  execution 
issued  against  real  ana  pergonal  property,  before  any  transcript  of  the  judgment  had, 
been  filM,  the  court,  on  motion  to  set  aside  the  execution,  held  the  execution  irregn* 
lar,  but  instead  of  setting  it  aside,  permitted  it  to  be  amended,  making  it  against 
personal  property  only.    Stephene  v.  Browning^  1  Code  Rep.,  123. 

Objections  to  an  execution  that  it  was  not  iasned  in  the  *'  name  of  the  people,** 
ner  tested  in  the  "  name  of  the  chief  justioe,"  nor  any  judge,  and  was  not  on  its  face 
returnable  within  sixty  days,  were  overruled,  the  last  objection  because  the  execu- 
tion had  an  endorsement,  directing  the  sheriff  to  return  the  execution  within  sixty 
days.    Park,  v  Church,  supra. 

Process  in  the  supreme  conrt  should  be  made  returnable  "  before  our  jualieee  of 
our  oufreme  court  of  judicature^  at  the  place  designated.  2  R.  S.,  2d  ed.,  125,  s. 
20 ;  see,  however.  Park  v.  Churchy  supra. 

Where  the  execution  is  issued  in  an  action  against  two  joint  debtors,  and  in 
which  one  only  of  the  defendants  has  been  served  with  process,  the  execution  may 
be  in  form  against  both  the  defendants,  but  should  be  endorsed  with  a  direction  to 
the  sheriff  not  to  levy  on  the  eoU  property  of  the  defendant  not  served. 

As  to  the  form  (^  an  execution  to  collect  an  installment,  due  on  a  judgment  by 
oonfession,  see  section  384  of  this  code. 

§  290.  [245.]  (Amended  1849.)  To  he  retumaUe  m  dxty 
days. — ^The  execution  shall  be  returnable  within  sixty  days  af* 
ter  its  receipt  by  the  o£Scer  to  the  clerk  with  whom  the  record 
of  judgment  is  filed. 
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If  the  nheriff  doet  Bot  make  the  return  before,  er  at  the  eipifstioo  of  the  mxty 
days,  the  ezecation  creditor  may,  after  the  expiration  of  sixty  days,  aerve  him  with 
a  notice  to  retnm  aame  within  ten  daye^  or  ahow  canae  at  a  apecial  term  to  be  desig- 
nated in  aaoh  notice,  why  an  attachment  should  not  issue  against  him.  See  Rule 
6  of  Supreme  Court  Rulea.  The  special  term  designated,  most,  of  course,  be  one 
to  be  held  at  or  after  the  expiration  of  the  ten  days  during  which  the  aheriff  may 
return  the  execution. 

It  18  the  duty  of  a  aherifTto  return  process  to  the  proper  officer,  either  peiaonally, 
by  deputy,  or  by  mail.  Or  it  may,  at  the  request  of  the  attorney  of  the  execution 
creditor,  be  returned  to  auch  attorney.  If  the  process  be  returned  by  mail,  the  sheriff 
must  prepay  the  postage  on  the  letter  incloeing  such  process,  as  the  county  clerk  ia 
not  bound  to  pay  .the  postage  on  a  letter  containing  prooeasi  Jenkint  r.  McQiil^  5 
Pr.  R.,  205.    Laws  of  1850,  o.  225,  a.  3,  p.  494. 

§  291.  [246.]  (Amended  1849-18S1.)  Emting  laws  rdat- 
mg  to  execution^  continued^  imtU  otherwise  provided. — Until 
otherwise  provided  by  the  legislature,  the  existing  provisions 
of  law  not  in  conflict  with  this  chapter,  relating  to  ezecations, 
and  their  incidents,  the  property  liable  to  sale  on  esoecution^  the 
sale  and  redemption  thereof,  the  powers  and  rights  of  officeis, 
their  duties  thereon  and  the  proceedings  to  enforce  those  duties, 
and  the  liability  of  their  sureties,  shall  apply  to  the  executions 
prescribed  by  this  chapter. 

Anundmentw. 

The  amendment  of  1851  eonaists  in  the  aubatitutioQ  of  the  worda  in  xtoiU  for 
the  word  ^  ineiuding.** 

The  section,  before  amendment,  waa  identical  with  aeetioii  246  of  the  code  of 
1848,  which,  it  was  said,  did^not  repeal  aeotion  237,  now  283,  and  waaaaid  to  interpret 
itself,  and  clearly  show  what  class  of  '^exbting  provisions  of  law  relatiog  to  execu* 
tionaand  their  iocidents:"  waa  meant.  Swift  t.  DeWitt,  I  Code  Rep.,  25  :  3  Pr. 
R.,280. 

Effect  of  this  Seeiwn. 

'*  I  apprehend  that  aection  291  reatriots  the  operations  of  executions,  and  the  levy 
and  sale  under  them,  to  their  former  well-uuderatood  and  clearly  defined  limita.** 
Per  Johnson,  J.,  in  the  People  v.  Hurlbut,  1  Code  Rep.,  N.  S.,  79. 

Existing  previnone  of  Law, 

The  existing  proTisions  of  law  relating  to  executions  and  their  incidents,  the 
property  liable  to  aale  on  execution,  the  aale  and  redemption  thereof,  the  powers  and 
righiB  of  officers,  their  duties  thereon,  and  the  powers  and  rights  to  enforce  those 
duties,  above  referred  to,  will  for  the  moat  part  be  found,  2  R  S ,  3d  ed.,  pp.  457  te 
474,  inclusive ;  Laws  of  1846,  p.  164;  t6.,371;  Laws  of  1847,  p.  91;  «6n  508 ;  Laws 
of  1850,  p.  499  ;  ib.  p.  639 ;  Laws  of  1851,  p.  234.  We  give  a  aynopoia  of  the 
atatute  law  and  decisions. 

Execution  generally. 

The  execution  cannot  be  levied  on  a  Sunday.    1  R  S.,  675,  a.  58. 

Where  aeveral  execntiona  are  iasaed  against  the  same  defendant,  that  which  haa 
been  first  delivered  to  the  sheriflT  must  be  first  executed,  and  shall  have  preference, 
notwithstandiuff  a  former  levy  under  another  execution  ;  but  if  a  levy  ana  aale  shall 
have  been  made  under  auch  other  execution,  before  an  actual  levy  under  the  execu- 
tion first  delivered,  the  latter  will  lose  ita  priority. 

If  the  aberiflTdie,  or  be  removed  from  office  before  the  execution  is  satisfied,  his 
under-sheriff  is  required  to  proceed  thereon,  in  the  same  manner  as  the  sheriff  might 
have  done. 

The  judgment  binds  the  real  estate  from  the  time  of  docketing ;  but  goods  and 
chattda  are  bound  only  from  the  time  of  the  delivery  of  the  execution  to  Uie  aheriff 
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to  be  ezeonted,  ezoept  in  the  hande  of  homafide  pnreliaiere  witbont  Botice.    11 
Wtnd.,  548 ;  8  Jokiu,,  R.  446;  12  ib.^  320 ;  16  t6.,  287. 

Levif  on  per»onal  property. 

All  the  peraonal  property  of  the  jadgroent  debtor,  exoept  ineh  as  is  exempt  by 
•peeial  provisioD  of  law,  and  except  choaes  in  action  (Rantom  v.  Miners  1  Code 
Rep.,  N.  S.,  98),  things  fixed  to  the  freehold  (5  B.  &  A.  625 ;  1  D.  <!(  R.,  247  ,  1  B. 
Ss  B.,  506),  are  liable  to  be  seised  and  sold  by  the  sheriff  on  an  execntion  agaiost 
the  property ;  but  growing  trees,  frnit,  and  grass,  cannot  be  taken  od  an  execution. 
1  Barb.  S.  C.  R.,  542.  In  the  property  liable  to  execntion,  is  included  the  interest  of 
the  judgment  debtor  in  goods  pledged,  6  fft'H,  485.  Bills  or  other  evidencea  of  debt, 
iasned  by  any  moneyed  corporation;  or  by  the  government  of  the  United  States,  and 
circulated  as  money,  also  current  gold  and  silver  coin,  may  be  seised,  hot  is  not  to 
be  sold  ;  and  the  exemption  of  fixtures  does  not  extend  to  fixtures  for  the  purposes  of 
trade.  10  Barb.  8.  C.  R.,  157,  496.  On  an  execution  against  joint  property,  indi- 
vidual property  cannot  be  taken,  2  Hill,  204.  On  an  execution  against  one  of  two 
partners,  the  dieriff  may  seise  the  entire  partnership  effects,  and  sell  the  interest 
therein  of  the  judgment  debtor  (24  Wend,  ^9 'y  2  Hill,  47;  4,  t6.,  161),  and  the 
purchaser  becomes  a  tenant  in  common  with  the  other  partner. 

To  constitute  a  valid  levy  the  goods  must  be  in  view  of  the  sheriff,  and  subject  to 
his  immediate  disposiUon  and  control.  19  Wend.  495 ;  2  Hill,  666;  9  Barb.  8.  C. 
R.,  619. 

Within  a  reasonable  time  after  the  levy,  the  sheriff  should  sell  the  goods  seized, 
(5  Cow^  390g;  2  ib.,  139  ;  4  Wheat ,  603).  He  must  give  six  days'  notice  of  sale;, 
by  fastening  up  written  or  printed  notices  thereof,  in  three  public  places  of  the  town 
where  the  ude  is  to  be  had.  The  omission  to  give  notice,  or  giving  an  insufficient 
notice,  does  not  affect  the  validity  of  any  sale  to  abonafif/e  purchaser  without  notice. 
The  sale  must  be  by  auction,  between  the  hours  of  9,  A.  M.,  and  sun-set,  at  the 
place  where  the  goods  are  situate.  The  property  must  be  present  and  within  view 
of  thooe  attending  the  sale,  and  be  specially  designated  (4  Barb.  8.  C.  R.,  484),  and 
must  be  sold  in  such  lots  as  are  best  calculated  to  bring  the  highest  price.  And  real 
and  personal  estate  must  not  be  sold  together;  the  sale  may  be  postponed,  17  Johne, 
R,  115;  ib.,  332;  15  ib.,  430.  n.;  14  ib.,  352;  21  Wend.,  169;  18  t6.,  611  ;  2 
Cow.,  139,  189, 190.  The  sheriff  or  his  deputy  cannot  be  purchasers,  but  a  turnkey 
or  aasistant  jailor  may.  4  Wend.,  474,  and  so  may  the  plaintiff.  If  the  plaintiff 
becomes  a  purchaser  the  sheriff  may  deliver  the  goods  to  him  without  payment.  21 
Wend.,  169 ;  17  Johne.  R.,  332 ;  15  t6 ,  430,  n ;  and  see  12  Wend,,  74.  A  sale 
may  be  set  aside,  and  a  re-sale  ordered,  18  Wend.,  611. 

The  sheriff  may  also  levy  bis  fees  and  poundage  for  oollecttng  on  ||250,  or  less  2 
cento  and  5  mills  per  dollar,  and  for  every  dollar  above  ||250, 1  cent  and  2}  mills  per 
dollar.  For  fidvertisiog  sale  9^)^  >  ^^  if  (he  execution  be  stayed  or  settled  after 
sale  advertised  and  before  sale,  $1 ;  mileage  6  cents  per  mile,  for  gmng  only,  to  be 
Qomputed  from  the  court  bouse  of  the  county. 

On  a  levy  being  actuajly  made,  the  sheriff's  right  to  poundage  attaches  on  the 
whole  amount  directed  to  be  levied,  and  he  is  not  deprived  of  his  right  by  the  judg- 
ment being  satisfied  without  sale,  or  by  any  arrangement  between  the  parties,  nor 
by  the  property  levied  on  being  incumbered  beyond  its  value.  1  Spe.  T.  R.,  ISl^ 
nWend.,  14;  1  Cainee  R.,  192;  5T.R.,470;  4M.dcS.256;  1  Code  Rep.,  N. 
S»,  226.  But  the  aheriff  cannot,  after  the  judgment  is  sati&fied,  sell  the  goods  of  the 
jodffment  debtor  to  collect  his  poundage;  be  must  collect  it  of  the  jodgment  creditor, 
4  Trejiil.,  474.  Where  necessary,  a  new  execution  will  be  ordered  for  the  aheriff 'a 
benefit,  19  Wend.,  79. 

Levy  on  and  oaU  of  real  eetate. 

If  the  sale  of  the  goods  and  chattels  of  the  defendant  does  not  realise  sufficient 
to  satisfy  the  execution,  then  he  may  cause  the  deficiency  to  be  made  of  the  real 
estate  of  the  execution  debtor,  owned  by  him  at  the  time  of  docketing  the  judgment 
or  at  any  time  afterwards,  in  whose  hands  soever  the  same  may  be. 

The  objection  that  the  real  estate  of  one  of  two  defendants  cannot  be  sold  on  an 
execution  while  the  co-defendant  has  sufficient  personal  property  in  the  county  to 
satisfv  the  execution,  can  only  be  raised  by  the  party  whose  land  is  soldi  if  it  can  be 
urged  by  any  one.    Smith  v.  McOowan,  3  Barb.  8.  C.  R,  404. 
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The  beneficial  interest  of  a  eetiui  que  tru$t  in  lands  cannot  be  sold  on  a  jodg- 
ment  and  exeootion  at  law.     Wright  t.  Dougltist,  3  Barb.  S.  C.  R.,  555. 

The  mode  of  le7ying[  upon  rbal  eetate  is,  to  give  notice  of  sale.  5  Hill.  238,  This 
notioe  most  be  sdvertised  for  six  weeks  successively,  previous  to  the  sale^  as  follows: 

1.  A  written  or  printed  notice  of  the  sale  most  be  faetened  up  in  three  public  places, 
in  the  town  where  such  real  estste  is  to  be  sold ;  and,  if  the  sale  be  in  a  town  differ- 
ent from  that  in  which  the  premises  to  be  sold  are  situated,  such  notioe  must  also  be 
fiutened  up  in  three  public  placee  of  the  town  in  which  the  premises  are  situated. 

2.  A  copy  of  snch  notice  must  be  printed  once  in  each  week,  in  a  newspaper  of  the 
county  if  there  be  one.  3.  If  there  be  no  newspaper  printed  in  such  county,  and 
the  premises  to  be  sold  are  not  oocupied  by  aoy  person  ajrainst  whom  the  eKoeution 
is  iesnedi  or  by  some  person  holdinjt  the  same  as  tenant  or  purchaser  under  snch 
person,  then  such  notioe  must  be  published  in  the  state  paper  once  in  each  week. 

The  execution  creditor  is  not  liable  to  the  printer  for  advertisements  ordered  by 
the  sheri£    Raney  v.  Weed,  3  Sand.  S.  C  R.,  577. 

The  notice  must  describe  the  real  estate  with  common  certainty,  by  setting  forth 
the  name  of  the  township  or  tract,  and  the  number  of  the  lot,  if  there  be  any,  and  if 
there  he  none,  by  some  other  appropriate  description.  The  penalty  for  taking  down 
or  defacing  the  notioe  (unless  on  satisfaction  of  the  exeoutioni  or  by  consent  of  the 
parties),  is  $50. 

At  the  time  and  place  designated  in  the  notice  of  sale,  the  sheriff  will  proceed  to 
sell  the  premises  at  public  auction,  to  the  highest  bidder ;  a  mere  levy  being  no  satis- 
faction, nntil  a  sale  is  made.  14  Wend.,  260 ;  4  //tZ/,  619.  The  sale  must  be  be- 
tween the  hour  of  9,  A.  M.,  and  sunset  If  the  real  estate  ofiered  for  sale  constats  of 
several  known  lots,  or  parcels,  such  lot*,  tracts,  or  parcels  most  be  separately  expoeed 
for  sale ;  and  if  any  peraon,  claiming  to  be  the  owner  of  any  portion  of  such  estate, 
or  of  such  lots,  tracts,  or  parcels,  or  either  of  them,  shall  require  snch  portion  to  be 
exposed  for  sale  separately,  the  sheriff  must  expose  the  same  for  sale  accordingly. 

Ko  more  of  any  real  estate  shall  be  expoeed  for  sale  than  is  necessary  to  satisfy 
the  execution.  6  Wend.,  522.  The  equity  of  redemption  of  a  mortgage,  cannot  bo 
sold  under  an  execution  on  a  judgment  recovered  for  a  debt  secured  by  the 
mortgage. 

If  the  advertisement  of  sa'e  have  been  npon  but  one  execution,  the  sheriff  can- 
not Bell  under  that  and  another  execution  coming  subsequently  into  his  hands  (3 
Cow.,  334) ;  nor  can  he  sell  real  and  personal  property  together  without  disorimina- 
tion.     17  Johne.  R.,  116. 

The  sheriff  cannot  convey  a  title  to  the  purchaser  until  the  expiration  of  the  time 
allowed  by  law  for  redemption  of  the  property.  All  that  the  purchaser  receives  as 
evidence  of  his  title  is  an  official  certificate  of  the  sale,  subscribed  by  the  sheriff,  con- 
taining a  particular  description  of  the  premises  sold,  the  price  bid  for  each  distinct 
lot  or  parcel,  the  whole  consideration  money  paid,  and  the  time  when  the  sale  will 
become  absolute,  and  the  purchaser  be  entitled  to  a  coDvsyance.    9  Cow.,  185. 

A  duplicate  of  this  certificate  must  be  filed  in  the  office  of  the  clerk  of  the  county 
in  which  the  sale  was  made,  within  ten  days  after  the  sale. 

The  sheriff's  certificate  may  be  amended,  on  motion  to  the  court.  1  Csie.,  430 ; 
13  Wend.,  29. 

The  title  of  a  bona  fide  purchaser,  without  notice,  will  not  be  affected  by  any  ir- 
regularities in  the  execution,  if  it  authorizes  the  sheriff  to  sell,  and  is  founded  upon  a 
subsisting  judgment.  1  Cow,  622;  4  Barb.  J.  C.  R.,  180.  Thus,  the  neglect  of 
the  sheriff  to  levy  until  after  the  return  day  of  the  writ  (13  Johne,  R.,  97  ;  18  Id., 
7),  or  the  omission  to  give  due  notioe  of  the  sale,  or  the  taking  down  or  defkoing  of 
the  notice,  or  omitting  to  file  the  certificate  of  sale  (5  Coio.,  269),  will  not  prejudice 
the  title  of  a  purchaser  In  good  faith  without  notice.  But  if  a  judgment  be  satisfied, 
the  power  to  sell  under  it  ceases ;  and  should  a  sale  in  such  case  take  place,  even  a 
bona  fide  purchaser  without  notice,  will  acquire  no  title.  2  HiU,  566.  And  where 
one  purchased  lauds  at  a  sheriff's  sale,  under  a  judgment  which  he  knew  was  satis- 
fied, and  then  assigned  the  sheriff's  certificate  to  another  for  a  valuable  consideration, 
and  without  notice,  it  was  held  that  the  latter  acquired  no  title,  as  against  a  purcha- 
ser under  a  junior,  unsatisfied  judgment.    Jb, 

In  some  cases,  the  court,  on  applicaiion  of  the  plaintiff,  will  set  adde  the  sale  and 
order  a  re*sale  of  the  property.  12.  Wend.,  253  ;  2  /6.,  260 ;  7  Cow.^  367  ;  1  Spe, 
7.  R^  112. 
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Redemption^  when  and  how  Reeled* 

Within  one  yetr  from  the  sale,  the  peraon  against  whom  the  exeontion  iflsned,  and 
whoee  right  and  title  #ere  sold,  or  his  heir  or  his  devisee,  or  grantee,  by  paying  to  the 
purchaser,  his  personal  representatives,  or  assigoees,  or  to  the  sheriff,  the  amooot  bid 
on  the  sale,  with  interest  at  ten  per  cent  from  the  sale  ;  upon  which  payroeot  beiog 
made,  the  sale  of  the  premises  so  redeemed,  and  the  certificates  thereof,  shall  be  nnu 
and  void. 

AAer  the  expiration  of  snch  period  of  one  year  (meaning  365  days),  the  right  of 
the  debtor,  or  his  grantee,  heir,  or  devisee,  to  redeem  b  gone  (1  Wend,,  46) ;  but 
within  three  months  theresfter,  any  creditor  of  the  person  against  whom  the  execn- 
tion  was  issued  (4  HiU^  542),  having  in  his  own  name,  or  as  assignee,  representative, 
trustee,  or  otherwise,  a  decree  in  chancery,  or  a  judgment  at  law,  rendered  at  any 
time  before  the  expiration  of  15  months  from  snch  sale,  or  having  a  mortgage  duly 
recorded,  and  which  is  a  lien  on  the  premises  sold  (3  Coto.,  35 ;  4  Hill,  542},  may 
acquire  the  title  of  the  original  purchaser,  by  paying  the  som  paid  on  the  sale  of  the 
premises  (1  Spe.  T,  R.,  77),  wiih  seven  per  cent*  interest  from  the  time  of  sale. 
The  redemption  may  be  made  at  any  time  before  the  close  of  the  last  day  allowed 
hy  law  for  that  purpose ;  husiness  hoars  are  not  regarded.  lb.  A  purchaser  is  not 
bound  to  accept  the  amount  of  his  bid  from  a  person  who  has  no  right  to  redeem, 
and  may  insist  that  the  deed  be  executed  to  him,  in  pursaaoce  of  the  sale ;  but  if  he 
accepts  the  money,  thoagh  paid  by  a  stranger,  his  right  to  a  deed  is  gone.  15 
Wend,,  248. 

After  such  creditor  has  acquired  the  title  of  the  original  purchaser,  any  other 
creditor,  who  might  have  acquired  such  title  in  the  same  way,  may  become  a  pur- 
chaser from  the  first  creditor,  by  reimbnraiog  to  him  the  sam  paid  to  acquire  the 
title,  together  with  seven  per  cent  interest  from  the  time  of  such  payment,  and  pay- 
ing the  amount  due  on  snch  judgment  or  decree,  if  such  judgment  or  decree  be  prior 
to  the  judgment  or  decree  of  the  second  creditor.  But  if  the  judgment  or  decree 
of  the  first  creditor,  at  the  time  of  his  acquiring  the  title  of  the  original  purchaser, 
shall  have  ceased  to  be  a  lien,  as  sgainst  the  second  creditor,  it  will  not  be  necessary 
to  pay  the  amount  of  it    4  Hill,  615,  589  ;  1  Spe.  T.  R.,  77. 

In  the  same  manner,  any  third  or  other  creditor,  who  might  according  to  the 
statote,  acquire  the  title  of  the  original  purchaser,  may  become  a  purchaser  thereof 
from  the  second,  third,  or  any  other  creditor,  who  may  hsve  become  such  pnrchsser 
from  any  other  creditor,  upon  the  same  terms  and  conditions  as  those  last  above 
apecified. 

If  the  original  purchaser  be  also  a  creditor  of  the  party  against  whom  the  execu- 
tioii  issued,  and,  as  such,  might  by  law  acquire  the  title  of  any  purchaser,  he  msy 
avail  himself  of  his  decree  or  judgment,  in  same  manner,  and  on  the  same  terms, 
an  are  prescribed  by  the  statute,  to  acquire  the  title  which  any  creditor  may  have 
obtained. 

The  party  under  whose  execntion  any  real  estate  has  been  sold,  is  not  authorised 
to  acquire  the  title  of  the  original  purchaser,  or  of  any  creditor,  to  the  premises  sold, 
by  virtue  of  the  decree  or  judgment  on  which  such  execution  issued ;  and  this, 
though  no  part  of  the  proceeds  of  the  sale  were  realised  upon  hia  execution,  but 
were  wholly  exhausted  by  other  and  prior  executions;  under  which  the  property  was 
■old  at  the  same  time.  4  Hill,  544.  If,  however,  he  have  any  other  decree  of 
judgment,  he  may  avail  himself  of  it,  in  the  same  manner,  and  on  the  same  terms* 
aa  anv  other  creditor. 

Where  the  creditor  sells  and  becomes  the  purchaser  himself,  at  a  sum  exceeding 
the  amount  of  his  debt,  it  is  said  that  his  judgment  is  satisfied,  and  the  lien  gone,  so 
that  he  cannot  afterwards  redeem  from  a  sale  under  an  older  judgment  2  Wend.^ 
297 ;  5  Hill,  228. 

A  creditor  by  mortgage  on  real  estate,  hia  assignee  or  representatire,  where  the 
mortgaged  premises,  or  any  part  thereof,  have  been  sold  on  execution,  has  the  same 
right  to  acquire  the  interests  of  a  purchaser,  as  a  judgment  creditor,  and  is  placed  in 
other  respects,  on  the  same  footing.  Where  leasehold  property,  in  which  the  lessee 
or  his  assignee  has  an  unexpired  term  of  st  leaat  five  years,  is  sold  under  execution, 
the  property  may  be  redeemed  ;  so  also  where  the  lessee  or  his  assignee  is  possessed 
of  anv  buildings  erected  on  the  demised  premises.    20  Wend.,  416;  6  Hilt,  149. 

To  entitle  any  creditor  to  acquire  the  title  of  the  original  purchaser,  or  to  become 
n  purchaser  from  any  other  creditor,  he  most  present  to,  and  leave  with  soeh  pur« 
chaser  or  creditor,  or  the  sheriff,  the  following  evidence  of  his  right :  (1).  A  copy 
of  the  docket  of  the  judgment  or  decree,  under  which  he  claims  ue  right  to  porchasa 
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(19  Wtfitd.,  87 ;  20  /i.,  555),  duly  certified  by  the  detk  ef  the  rxnirt,  or  of  the 
eovnty  in  which  the  tame  is  docketed.  (2.)  A  true  copy  of  all  the  aasignineiiti 
of  each  jodgmeDt  or  decree,  which  are  neocMary  to  eaUbUeh  hie  claim,  Yerified  hy 
hia  aflMavit,  or  hy  the  affiHavit  of  aome  witoeaa  to  aoch  aaMgament.  10  Barbm 
S.  C  R.t  167.  (3.)  Ad  affidavit  bjr  each  creditor,  or  by  hie  attorney  or  agent,  of 
the  true  eum  doe  od  auch  jadgmeot  or  deoree,  at  the  time  of  claiming  audi  right 
to  porchaee.    18  Wtnd^  598. 

A  creditor  need  not  wait  till  the  ezpiratSon  of  a  year  ftom  the  tale,  before  ftir^ 
nkhing  the  OTidenoe  of  hia  rif^ht  to  redeem.  2  HUl,  51.  And  hia  affidavit  of  the 
•mount  doe  oo  hia  jndcmeott  thonj(h  made  fire  daya  before  preeentiDg  the  papera,  ■ 
anffioieDt  4  HtU,  608.  The  reqoirementa  of  the  atatnte  aa  to  the  evidenee  to  be 
produced  by  the  creditor  muet  be  atiictly  oorapUed  with.  20  Wend^  555.  19  Ik.g 
87  :  18  t^.,  59,  8 1  1  Spe.  T.  R.,  75. 

The  payment  required  to  be  made  in  order  to  acquire  the  title  of  the  original 
pnrehaaer,  or  to  become  a  porohaaer  from  any  creditor,  may  be  made  to  auch  par* 
chaaer  or  creditor,  hia  repreeentativea  or  anigna,  or  to  the  aheriff,  for  the  uaeof  the 
pnrchaaer  or  creditor,  or  if  the  ahwiff  be  dead  or  removed  from  ofBoe,  to  the  oode^ 
aheriff  or  clerk  of  the  county.  The  full  aom  required  moat  be  paid,  or  the  redemp- 
tion will  be  void.  7  Cow.  540;  4  HiU,  613;  20  Wmd.,  602;  9  Jler6.,  S.  C. 
R.,  17. 

Upon  the  proper  payment  being  made,  the  title  of  the  original  purohaaer  becemea 
thereby  tranaferred  to  the  creditor  acquiring  it,  and  from  auch  creditor  to  any  other 
creditor  becoming  a  pnrchaaer,  accordiug  to  the  etatote. 

In  the  rederoptk>n  of  landa  aold  under  ezeenUon,  a  aeoond  or  aobaequent  creditor, 
who  redeema  after  a  redemption  already  made,  moat  preaeut  the  evidencea  of  hia 
right  to  redeem,  and  pay  the  moneya  neoeawry  to  be  pnid,  to  the  hnt  redeeming  cred- 
itor, or  to  the  aherifil  Payment  to  the  original  pnrchaaer,  in  anch  case^  ia  not  anffi- 
eient.    20  Wend.,  602. 

To  entitle  a  creditor  by  mortgage^  hia  aangnee^  or  repreaentatlTe,  to  aoqoire  the 
title  of  the  original  porohaaer,  or  to  be  aubatitoted  aa  a  purohaaer  for  any  other  cred- 
itor, he  muat  preaeut  to  and  leave  with  aoch  pnrchaaer  or  creditor,  or  the  aberill^ 
the  following  evidence  of  hia  title :— (I.)  A  copy  of  the  mortgage  under  which  he 
claima  the  right  to  porchaae,  duly  certified  by  the  clerk  of  the  county  where  it  ii  re- 
giatered  or  recorded  (2  HiU,  51).  (2.)  If  the  mort«(a^  haa  been  aaMgned,  •  copy  of 
Sie  aaaignment  or  aaeignmenta,  verified  by  hia  affidavit^  or  the  affidavit  of  aome  wit- 
neaa  to  auch  aaaignmenta.  (3.)  An  affidavit  by  auch  mortgage  creditor,  hia  aarignee 
or  repreaeutative,  or  by  hia  attorney  or  agent,  atating  the  true  aom  due,  or  to  be«»ne 
due  00  auch  mortgage,  at  the  time  of  claiming  auch  right  to  pnrrhaae,  over  nnd  above 
all  paymenla. 

Where  an  executor  or  admiuiatrator  appliea  to  be  aubatituted  aa  a  pnrchaaer,  n 
copy  of  the  lettera  teatanientary,  or  of  adminiatration,  must  alao  be  furniahed. 

Where  a  creditor  by  mortgage  became  alao  the  purchaaer  under  a  aenior  judg- 
ment, and  within  the  proper  time  furniahed  the  eheriff  the  requiaiie  evidence  of  lua 
right  to  redeem,  it  waa  held  that  a  junior  creditor,  in  order  to  entitle  him  to  the 
aheriff*a  deed,  muat  pay  not  only  the  anm  bid  with  itttereat,  but  the  mortgago  alao. 
2  Hill,  51. 

Where  landa  of  a  debtor  are  aold  under  execution,  and  a  junior  judgment  creditor 
redeemi  them  from  the  purchaaer,  auch  redemption  ia  no  bar  to  aa  action  at  law  to 
enforce  payment  of  the  judgment ;  although  the  value  of  the  landa  redeemed  far  ex* 
ceeda  the  amount  of  the  judgment  and  the  money  paid  on  the  redemption.  The 
redemption  ia  not  an  eztinguiuiment  of  the  judgment.  20  Wend.,  50 ;  7  Ctw^  540; 
and  aee  7  Barb,  S.  C.  R.,  644. 

Where  landa  aold  on  execution,  and  bid  In  by  a  third  peraon  for  leaa  than  the 
amount  of  the  judgment,  were  aubaeqoently  redeemed  by  the  debtor,  it  waa  held  that 
they  might  be  re-aold  on  the  aame  execution  for  the  balance  remaining  due ;  though 
the  return  day  bad  paawd  before  the  redemption  took  place.  And  it  waa  farther 
held  that  the  re-aale  waa  regularly  made  by  the  aheriff  who  received  the  exeonlion 
in  the  firat  inatanoe,  though  he  had  gone  out  of  office  before  the  debtor  redeemed.  5 
Hill,  22& 

The  right  and  title  of  the  peraon  agaioat  whom  the  execution  waa  iaaoed,  are  not 
diveated  by  the  aale  of  the  real  eatate  until  the  expiration  of  fifteen  mootha  from  the 
time  of  anch  aale  (iCew.,  501 ;  8  Joknt,  £.,  250).  Until  the  expiration  of  one 
year  from  the  aale,  the  defendant  in  the  exeontioo  ia  enlitlad  to  the  poaaeaaion  of  the 
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property,  ind  to  the  renU  and  profit!,  9  Wend.,  507 ;  4  Barb.  S.  C.  R,,  159 ;  3 
/6.,518. 

After  the  teveral  periods  allowed  for  redemptien  bsYe  expired,  it  ie  the  sherifTe 
dniy  to  oomplete  the  eale  by  oonTeying  to  the  original  pnrohaaer,  all  the  right,  title, 
and  interest  of  the  defendant  in  the  preperty  sold>  lliis  conyeyance  most  be  by 
deed  (12  JoHm.  it.,  73),  and  most  desoribe  the  property  with  reasonable  oertainty. 
11  Johns,  R.t  365;  8,  C,  13  tft.,  537;  10  t6.,381.  The  deed  may  be  ezecnted 
by  the  depnty  in  the  name  of  the  liierifl^  dnring  the  eontinnance  of  the  latter  in 
offioe  (7  Cote.,  739 ;  3  t6.,  89 ;  9  t6.,  233).  In  ease  of  the  death  or  remoTal  of  the 
sheriff  before  the  oonYeyance  is  ezeooted,  it  must  be  ezeonted  by  the  under-shenffi 
or  he  may  appoint  a  proper  person  to  exeonte  the  same.    10  Wend.^  562. 

If  the  perion  entiUed  to  such  oooTeyanee,  die  before  its  delivery,  it  must  be  eze« 
ented  to  his  ezecntor  or  administrator,  sabjeot  to  the  dower  of  his  widow,  if  there  be 
any ;  hot  may  be  sold  for  the  payment  of  his  debts,  by  order  of  the  surrogate. 

If  the  sheriff  refuse  to  exeonte  the  deed,  the  remedy  is  to  apply  to  the  oonrt  for 
a  mandamns  to  compel  him ;  and  this  is  the  proper  mode  of  bringing  up  the  qaestion 
as  to  the  right  of  redemption,  where  it  is  in  dispute.  7  Coio.,  540.  The  sheriff's 
deed  takes  oMt  by  relation  from  the  time  when  it  might  have  been  demanded  (1 
Hill,  i08);  that  is,  from  the  expiration  of  the  time  allowed  for  redemption.  2  WsncL 
507;  20  Johnt.  R.,  49;  11  Wend.,  422. 

The  sheriff^sdeed  may  be  set  aside  for  iraud.  20  Joktu.  R.,  51 ;  1  Wemd.,  46 ; 
7  •&»  463 ;  1  Cots.,  481. 

The  purchaser  has  no  right  to  enter  on  the  premises,  unless  they  are  vacant.  In 
order  to  obtain  actual  possession,  he  must  resort  to  his  action  of  ejectment  1 3  JohnM. 
£.,340;  2  Wend.,b07. 

All  the  provisions  of  the  revised  statutes  are  extended  to  liens  by  mortgage  in  the 
same  manner  as  they  extend  to  liens  by  judgment  or  decree.  Xeios  of  1847, 
p.  50a 

All  redemptions  by  creditors  are  to  be  made  at  the  dieriff's  office  who  made  the 
sale,  and  the  sheriff  is  to  attend  at  his  office  duriog  the  last  day  for  making  redemp- 
tion, and  dnring  the  time  thereafter  for  which  redemption  may  be  made,  for  the  pnr- 
poee  of  making  redemption  ;  but  in  his  absence  the  redemption  may  be  made  by  the 
under-sheriff  or  a  deputy,  and  notice  of  the  redemption  must  be  forthwith  filed  by 
the  sheriff  with  the  county  clerk. 

The  notice  of  redemption  is  to  contain  :— 

1.  The  title  of  the  cause ;  or,  if  a  mortgago,  the  parties  to  the  mortgage. 

2.  The  amount  of  the  judgment,  decree  or  mortgaga 

3.  The  assignee,  representative,  or  trustee  thereof,  if  any. 

4.  The  amount  paid  to  redeem. 

5.  The  time  when  such  redemption  was  made. 

6.  The  sum  claimed  to  be  due  on  such  judgment,  decree,  or  mortgage,  at  tke 
time  of  such  redemption. 

Any  creditor  having  a  right  to  redeem,  may  redeem  withm  24  hours  after  any 
preceding  redemption,  and  no  deed  on  any  sale  or  redemption  is  to  be  executed  untfl 
after  the  lapse  of  24  hours  after  the  last  redemption. 

Certificates  of  redemption  are  to  be  made  and  delivered  to  the  creditor  redeem- 
ing^ which  certificates  when  proved  and  tusknowledged  are  to  have  the  effect  of  deeds. 

The  fee  for  making  snob  certifioate  is  the  same  as  for  making  a  certificate  of 
sale.    See  p.  224  onto. 

The  time  to  redeem  may  be  extended  by  agreement  among  the  parties  interested. 
4  Ceau^,  554. 

What  ffporiy  i$  esampi  by  9tatuU  from  esecutian. 

The  following  property,  when  owned  by  any  person  being  a  householder  (19 
Wond.,  475),  and  such  articles  thereof  as  are  removable^  are  exempt  while  the 
family  of  such  person,  or  any  of  them,  may  be  removhig  from  one  place  of  residenoe 
to  another: 

1.  All  spinning- wheela,  weaving  looms,  and  stoves  put  np  or  kept  for  use  hi  any 
dwelling  house ; 

The  family  bible,  family  pictures,  and  school  books  used  by  or  in  the  family  of 
such  person,  and  books  not  exceeding  in  value  fifty  doUan,  which  are  kept  and  need 
as  part  of  the  family  library ; 
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3.  A  teat  or  pew  occupied  by  nioh  peraon  or  liia  tamHy,  in  any  hoofe  or  place  of 
pnUic  worahip : 

4.  All  tbeep  to  the  namber  of  ten,  witb  tbeir  fleeoei^  and  tbe  yam  or  oloth  maim- 
factored  from  the  aame  (11  Wend.,  45  ;  21  t6.,  68);  one  cow,  two  awioe,  the  necea- 
sary  food  for  them ;  all  oecetaary  pork,  beef,  fiah,  floor,  and  vegetablea  (25  Wend^ 
370),  actaally  provided  for  family  uae ;  and  neoeaaary  food  for  tiie  nae  of  the  family 
for  60  daya. 

5.  All  neceaaary  wearing  apparel,  beda,  bedateada  and  bedding,  for  anch  peraon 
and  hia  family,  arms  and  acooatrementa  required  by  law  to  be  kept  by  each  perMn, 
neoemary  cooking  ntenaila,  one  table,  aix  chain,  aiz  knivea  and  forka,  aiz  platee,  eiz 
tea-onpa  and  aancera,  one  aagar-diah,  one  milk-pot,  one  tea-pot  and  alx  apoona,  one 
orane  and  ita  appendagea,  one  pair  of  andirona  and  a  ahovel  and  tongs: 

6.  The  toola  and  iroplementa  of  any  mechanic,  neceaaary  to  the  cariying  on  of  hia 
trade,  not  exceeding  twenty-five  dollara  in  value. 

In  addition  to  theae  exempted  artiolea,  it  baa  been  farther  provided  that  tbere 
ahall  be  exempted  from  levy  and  aale  under  execution,  neceanuy  houaehold  fomitore 
and  working  toola,  and  team,  owned  by  any  person  beinff  a  houaeholder,  or  having  a 
family  for  which  he  providea,  to  the  value  of  not  exceeding  one  hundred  and  fifty 
dollara,  provided  that  tnch  exemption  ahall  not  extend  to  any  execution  inoed  on  a 
demand  for  the  purchaae  money  of  euch  furniture  or  tools,  or  team,  or  articlea  now 
enumerated  by  law.    Lawt  o/ 184S,  p.  193,  cb.  157,  a.  1. 

Tbe  exemption  of  property  from  execution  by  statute,  haa  been  held  to  be  a  per- 
aonal  privilege,  of  which  the  owner  alone  can  take  advantage.  1  Coio.,  114;  16 
Wenit  563. 

The  party  claiming  exemption  for  an  aKicle  as  a  neceaaary  article,  moat  show 
affirmatively  that  it  ia  neceasary,  to  entitle  him  to  the  exemption,  14  Joknt.,  434; 
and  whether  a  particular  article  ia  neceaaary  ia  a  question  of  flut  1  Dento,  46S. 
The  exemption  law  ia  not  entitled  to  a  liberal  conatruction.    5  Denio,  119. 

A  father  who  haa  left  the  State,  leaving  his  wife  and  children  living  together  in 
thia  State,  ia  a  houaeholder  within  the  exemption  law.    18  Johtu.y  400. 

Neceaaary  wearing  apparel  ia  exempt  only  when  it  ia  owned  by  a  houaeholder  or 
head  of  a  family.     19  Wend,,  475. 

Wool,  or  articlea  manufactured  flrom  it,  not  exoeeding  in  quantity  the  fleeoea  of 
ten  aheep^  ia  exempt  in  the  hands  of  a  householder  who  doea  not  own  any  aheep.  11 
Tfen<2.,44;  21  t6.,  68. 

Neoeasary  vegetablea  in  any  atage  of  obtaining  them  for  family  uae  are  exempt 
25  Wend.,  370.    Neceaaary  food  for  an  exempt  team  ia  not  exempt.    5  Denio,  1 19. 

The  property  of  a  ntreiy  on  a  note  given  for  the  purchaae  price  of  ahorae,  ia  not 
exempt  from  levy  and  aale  under  an  execution  iaaoed  upon  a  judgment  recovered  on 
the  note.    Davie  v.  Peabedy,  10  Barb.  S.  C  R.,  91. 

The  worda  "purchaae  money,"  in  the  law  of  1842,  mean  the  " original  demand 
fbr  the  property  aold,'*  aa  diatinguiahed  firom  the  demand  in  the  aeourity  given  fior 
the  payment  of  the  purchaae  money.    lb. 

An  execution  founded  on  a  demand  for  the  purchaae  price  of  property  exempt  by 
the  act  of  1842  cannot  be  levied  on  property  previoualy  exempted  by  the  reviaed 
atatutea,  though  it  may  on  property  exempted  by  the  law  of  1842.    lb. 

Other  exemptiona  are : 

Land  aet  apart  for  and  which  haa  been  actually  need  aa  a  burying  ground,  not 
exceeding  one-fourth  of  an  acre  in  extent,  and  on  condition  that  tne  owner  haa  re- 
corded a  description  of  the  property.    Law$  of  1847, ;».  91. 

A  homeatead  to  the  value  of  $1,000,  aobjeot  to  certain  conditiona  preacribed  by 
the  law  granting  the  exemption.    Xotea  of  1850,  p.  499. 

Sharea  in  a  building  aociety  to  the  value  of  $600.  JLaiea  o/1851,  cop.  122,  p. 
234. 

Aone-horae  wagon  owned  by  a  maaon  ia  not  exempt  from  execution.  Jforae  v. 
JTayf,  6Pr.R.,18. 

The  horse  of  a  country  physician  whoae  patienta  reside  at  too  great  a  distance  to 
admit  of  hia  viaiting  them  on  foot,  ia  a  **  neceaaary  team,"  and  exempt  from  execntion. 
Wheeler  v.  Cropeey,  5  Pr.  R.,  288. 

Property  exempt  prior  to  the  law  of  1842  ia  not  liable  on  an  execution  on  a  de- 
mand for  tbe  purchaae  money  of  articlea  exempted  by  the  law  of  1842.  Cole  v.  Ste- 
vene,  9  Barb.  S.  C.  R.,  676;  6Pr.  R.,  425;  overruling  Matiheweon  v.  WelUr,  3 
Denk),  52. 
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Wliat  wiuwmary  furnftare,  is  to  be  determined  relatively,  by  reference  to  the 
eironimtaDcee  of  the  ease.  The  debtor  may  retain  articles  which  he  has  had  in  com- 
mon ass  in  his  fitroily,  and  which  were  reasonable  and  proper  for  him  and  them,  in 
their  station  in  life.    Diekerton  t.  Van  Tine,  1  Sand.  S.  C.  R.,  724. 

The  exemption  law  applies  to  non-residents.     1  Code  Rep.,  71. 

Death  of  defendant  after  judgment. 

Where  a  sole  defendant  diet  after  jadgment'  and  before  eiecation,  no  execution 
can  issue  within  one  year  after.  But  where  the  judgment  is  against  several  defendants^ 
the  death  of  one  does  not  stay  execution  against  the  surviving  defendants.  19  Wend»f 
644.  By  laws  of  1850,  cap.  395,  p.  639,  it  is  euaoted,  that,  <*  notwithstanding  the 
death  of  a  party  after  judgment,  execution  thereon,  against  any  property,  land,  tene- 
ments, real  estate,  or  chattels  real,  upon  which  such  judgment  shall  be  a  lien, 
^ther  at  law  or  in  equity,  may  be  issued  and  executed  in  the  same  manner  and  with 
the  same  effect  as  if  htt4were  still  living,  except  that  such  execution  cannot  be  issued 
within  a  year  after  the  death  of  the  defendant,  nor  in  any  case  unless  upon  permission 

K anted  by  the  surrogate  of  the  county,  who  has  jurisdiction  to  grant  administration  or 
jters  testamentary  on  the  estate  of  the  deceased  judgment  debtor,  which  surrogate 
may,  on  sufficient  cause  shown*  make  an  order  granting  permission  to  issue  such 
execution  as  aforesaid  ;'*  and  the  act  applies  to  all  judgments,  whether  rendered  befor* 
or  after  its  passage  (April  10, 1850). 

Execution  against  the  person. 

A  defendant  arrested  on  an  execution  against  the  person,  may  be  discharged  by 
payinjr  the  amount  of  the  levy  to  the  sheriff  or  the  plaintiff's  attorney.  But  the 
sheriff  cannot  discharge  the  party  arrested  on  his  giving  security.  6  Cow.,  465;  1 
ib.,  46 ;  5  Wend.,  307  ;  9  Johns.  J2.,  363.  And  the  attorney  has  no  power  to  give  a 
discharge  except  on  an  actual  payment  8  Johns,  it,  361;  6  t&,  51}  21  Wend.,  363 ; 
7  Coio.,  739. 

If  the  defendant  do  not  discharge  the  execution,  he  may  be  admitted  to  the  liber- 
ties of  the  jail,  on  executing  a  bond  to  the  sheriff.  3  R.  8.  2d  ed.,  353 ;  19  Johtis.  /{., 
333;  7ib.,  168;  6tfr.,12I  ;  15i6.,356;  13  ti.,  88.  The  liberties  of  the  city  of  New 
York  are  **  all  that  part  of  the  city  and  county  of  New  York  lying  south  of  the  north- 
erly line  of  Fourteenth  street."  In  other  counties,  the  liberties  are  designated  by  the 
ooarts  of  common  pleas  for  each  county,  and  are  not  to  exceed  500  acres  in  extent. 

The  efiect  of  taking  the  body  of  a  party  in  execution  is,  as  a  general  rule,  a  satis- 
fiwlion  of  the  judgment.  1  Cow.,  56 ;  9  Wend.^  341 ;  11  ib.,  41 ;  5  t6.,  58-240.  But 
if  Che  party  die  in  execution,  or  is  rescued  or  improperly  discharged,  a  new  execution 
may  fesue.     Wesson  v.  Chamberlain,  3  Coms.,  331. 

A  voluntary  discharge  of  the  party  arrested  is  a  discharge  of  the  judgment  5 
Johns.  JR.,  364 ;  8  Cow.,  171  ;  3  Wend.,  184.  If  a  party  is  discharged  on  the  ground 
of  irregularity  in  the  execution,  a  new  execution  may  issue  on  the  judgment.— 
5  Wend.,  90 ;  3  Adol.  j-  El.  N.  S.,  1. 

SATiarAcrioN  or  judombnt. 

To  enter  satisfoetion  :  Make  out  a  satisfaction  piece,  which  should  be  entitled  in 
the  cause,  and  state  that  satisfaction  is  acknowledged  between  the  parties  (for  the 
amount  of  the  judgment),  and  when  the  judgment  was  docketed.  It  should  be  signed 
by  the  judgment  creditor,  or  his  executor  or  administrator,  and  acknowledged  by  the 
party  signing  it  before  the  clerk  or  some  judge  of  the  court  in  which  the  judgment 
was  rendered,  or  some  judge  of  a  county  court,  or  commissioner  of  deeds,  who  is  re- 
quired to  certify  that  the  party  making  the  acknowledgment  was  known  to  him,  or 
known  by  competent  proof. 

After  the  satisfaction  piece  has  been  acknowledged,  it  is  to  be  filed  in  the  office 
of  the  clerk  in  which  the  judgment  was  docketed ;  who,  on  receiving  it,  is  required 
to  cancel  the  judgment  on  the  record,  by  entering  the  sat'isfsction.  If  the  judgment 
has  been  docketed  in  the  office  of  the  clerk  of  ony  county,  the  clerk  with  whom  the 
satisfaction  piece  is  filed  will  furnish  a  certificate  of  the  fact  that  the  judgment  has 
been  satisfied  of  record ;  and,  on  filing  it  in  the  office  of  the  county  clerk,  the  latter  if 
required  to  discharge  and  cancel  the  docket. 

Acknowledgment  of  satisfaction  may  also  be  made  by  the  attorney  on  record,  of 
the  party  in  whose  favor  the  judgment  was  obtained,  within  two  years  after  filing  the 
judgment  record,  in  the  same  manner  and  with  the  like  effect  as  if  made  by  the  party 
himself.    Si2.5.,386. 
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If  the  party  in  whose  favor  the  judgment  ww  rendered  reeide  out  of  this  State, 
the  aatiefaotion  piece  mnet  be  acknowj^ged  before  some  one  of  the  officers  before 
whom  conveyances  of  real  estate  may  be  acknowledged,  or  proved  by  peraons  resid- 
ing, or  being  ont  of  this  State. 

If  the  satisfaction  be  acknowledged  by  virtue  of  a  letter  of  attorney,  or  other  in- 
strnment  containing  a  power  to  acknowledge  satisfaction,  such  letter  or  iostroment 
most  be  acknowledged  or  proved  before  the  clerk  of  the  coart  in  which  the  judgment 
has  been  rendered,  or  before  either  of  the  officers  before  whom  conveyances  of  real 
estate  may  now  be  acknowledged  or  proved  ;  and  such  letters  of  attorney  or  other 
instrument  shall  be  filed  with  such  clerk,  with  the  satisfaction  piece. 

In  order  to  extinguish  the  judgment,  it  is  not  sofficient  that  the  satisfaction  piece 
be  filed,  unless  it  be  also  actually  entered  on  the  record  by  the  clerk ;  the  satisfaction 
piece  being  regarded  merely  as  an  authority  to  enter  the  satisfaction.    7  Wend^  35. 

If,  after  judgment  has  been  satisfied,  the  plaintiflT refuse  to  acknowledge  satisfac- 
tion, the  court  will  compel  him  to  do  so  at  his  own  expense,  and  to  pay  the  costs  of 
the  motion  (SO  Johnt.  R.,  294  ;  6  id.,  132;  2  Cainen  JR.,  256;  3  td.,  165),  or  they 
will  grant  a  stay  of  execution.  16  JoAns.  It ,  4;  15  t6.,  395.  The  court  will  also 
direct  satisfaction  to  be  entered  in  the  caseofset-ofTof  judgments,  on  payment  of  the 
balance  to  the  party  in  whose  favor,  after  set-off,  it  is  found.  1  Cow..  208  ;  IM.^rS, 
696;  ID.  ^£.,201. 

Where  there  are  two  suits  for  the  same  cause,  both  of  which  proceed  to  judgment 
and  execution,  a  satisfaction  of  either  judgment  is  a  diaobarge  of  the  other.  9  John». 
JR.,  221  ;  4  1*6.,  469.  But  where  an  action  is  brought  upon  a  judgment,  and  judgment 
is  recovered  thexeoQ,  it  is  no  satisfaction  of  the  original  judgment,  both  being  debts  of 
equal  degree.    1  Cote.,  178. 

If  satisfaction  has  been  fraudulently  entered,  the  court  will  order  it  to  be  vacated; 
and  in  doing  so,  they  will  regard  the  equitable  rights  of  third  persons  who  have  an 
interest  in  the  judffment ;  as  where  the  plaintiff,  after  he  hsd  assigned  a  judgment  to 
a  third  person,  and  given  notice  to  the  defendant  of  such  assignment,  entered  satis- 
faction on  the  record,  it  was  ordered  to  be  vacated.  2  Johns.  Cos.,  121 ,  258 ;  1 
JoAfis. /{.,  529 ;  ]5td.,405. 

If  the  amount  of  the  judgment  be  collected  under  the  execution,  and  the  writ  is 
returned  '^satisfied**  it  is  not  necessary  to  procure  an  adtnowledgment  of  satisfaction ; 
it  being  provided  by  statotcv  that  cm  such  return  being  made,  the  clerk  shsli  enter  in 
the  docket  of  the  judgment  the  fact  that  the  amount  stated  in  such  return  to  have 
been  levied,  has  been  collected,  which  shall  be  deemed  a  satisfiictton  of  the  judgment 
to  the  extent  of  such  amount,  unless  the  return  be  vacated  by  the  court.  2  jR.  8., 
286. 
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Chaftes  n. 
Proceedings  eujpplementary  to  the  Ececution,* 

Sbotion  292.  When  execalion  retnroed  nnsatisfied,  order  for  diecovery  of  property 

allowed.  AIbo>  when  judgment  debtor  refuees  to  apply  property 
to  satisfy  judgment.  Manner  of  proceeding  to  examine  judgment 
debtor. 

293.  Any  debtor  may  pay  execalion  againet  his  creditor. 

294.  Examination  of  debtors,  of  judgment  debtor,  or  of  those  having  prop- 

erty belonging  to  him. 

295.  Witness  required  to  testify. 

296.  Compelling  party  or  witnesses  to  attend.    Examinations  when  to  be 

on  oath. 

297.  Judge  may  order  property  to  be  applied  on  execution. 

298.  Judge  may  appoint  receiver,  and  prohibit  transfer,  &c,  of  property. 

299.  Proceedings  upon  claim  of  another  party  to  property,  or  on  denial  of 

indebtedness  to  judgment  debtor. 

300.  Reference  by  judge. 

301.  Costs  of  proceeding. 

302.  Disobedience  of  order,  how  punished. 

§  292.  [247.]  (Amended  1849-1851.)  Edetmg  mUs.  Or- 
derfoT  discovery  of  property  ^  examination  ofjudgm&rvt  debtor^ 
<&c. — When  an  execution  against  property  of  the  judgment 
debtor,  or  of  any  one  of  the  several  debtors  in  the  same  judg- 
ment, issued  to  the  sheriff  of  the  county  where  he  resides,  or  if 
he  do  not  reside  in  the  State,  to  the  sheriff  of  the  county  where 
a  judgment  roll,  or  a  transcript  of  a  justice's  judgment  for  twen- 
ty-five dollars  or  upwards,  exclusive  of  costs,  is  filed,  is  return- 
ed unsatisfied  in  whole  or  in  part,  the  judgment  creditor,  at  any 

*  This  chapter  does  not  apply  to  cases  where  the  execution  was  issued  and  re- 
taroed  prior  to  the  passage  of  the  code,  and  as  to  those  oases  see  note  to  section  71. 
But  this  chapter  applies  to  actions  against  joint  debtors  commenced  before  the  code, 
where  one  only  was  served  with  process,  and  judgment  was  entered  before  the  code, 
but  execution  issued  since  t^e  code  went  into  effect.  Jone9  v.  Lawlin,  1  Code  Rep.f 
94;  1  Sand.,  S.  C.  R.,  722.  The  proceedings  under  this  chapter  are  special  pro« 
ceedings  within  section  3.  They  are  usually  instituted  by  the  judgment  creditor 
against  the  judgment  debtor  ;  but  other  persons  may,  it  is  believed,  be  made  parties. 
There  must  be  parties  to  special  proceedings,  and  there  is  nothing  in  the  code  which 
prohibits  the  complaining  party  being  called  by  the  name  of  plaintiff  and  the  ad- 
verse party  by  that  of  defendant  Per  Willard,  J.,  in  Davit  v.  Turner,  4  Pr.  Rep., 
190. 

A  proceeding  under  this  chapter  is  a  substitute  for  a  creditor's  bill,  and  in  its  na- 
ture is  an  equitable  proceeding.     Sale  t.  LawMon^  4  Sand.,  S.  C.  R.,  718. 

Where  a  judgment  creditor  has  taken  the  body  of  his  debtor  in  execution,  he  can- 
not alterwards  avail  himself  of  the  provisions  of  this  chapter.  If  he  wish  to  reach 
the  property  of  his  debtor,  his  proper  course  is  to  petition  for  his  discharge,  and  com- 
pel him  to  make  an  inventory  nnd  assignment  under  the  provisions  of  the  revised 
statutes.  (2  R.  S.,  3d  ed.,  84,  s.  15,  17).  So  held  by  Daly,  J.,  in  Lof  an  v.  Ferrts 
(not  reported),  Sept.  3, 1852. 
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time  after  such  return  made,  is  entitled  to  an  order  from  a  judge 
of  the  court,  or  a  county  judge  of  the  county  to  which  the  exe- 
cution was  issued,  or  a  judge  of  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  when  the  execution  was  issued 
to  such  city  and  county,  requiring  such  judgment  debtor  to  ap- 
pear and  answer  concerning  his  property,  before  such  judge 
at  a  time  and  place  specified  in  the  order,  within  the  county 
to  which  the  execution  was  issued.  After  the  issuing  of  an  exe- 
cution against  property,  and  upon  proof  by  affidavit,  of  a  party 
or  otherwise,  to  the  satisfaction  of  the  court,  or  a  judge  thereof 
or  county  judge,  or  any  judge  of  the  court  of  common  pleas 
for  the  city  and  county  of  New  York,  that  any  judgment  debtor 
residing  in  the  county  where  such  judge  or  officer  resides,  has 
property  which  he  unjustly  reftises  to  apply  towards  the  satis- 
faction of  the  judgment,  such  court  or  judge  may,  by  an  order, 
require  the  judgment  debtor  to  appear  at  a  specified  time  and 
place,  to  answer  concerning  the  same  ;  and  such  proceedings 
may  thereupon  be  had  for  the  application  of  the  property  of  the 
judgment  debtor  towards  the  satisfaction  of  the  judgment,  as 
are  provided,  upon  the  return  of  the  execution.  On  an  examina- 
tion under  this  section,  either  party  may  examine  witnesses  in  his 
behalf,  and  the  judgment  debtor  may  be  examined  in  the  same 
manner  as  a  witness.  Instead  of  the  order  requiring  the  at- 
tendance of  the  judgment  debtor,  the  judge  may,  upon  proof 
by  affidavit  or  otherwise,  to  his  satisfaction,  that  there  is  daq,- 
ger  of  the  debtor's  leaving  the  State,  or  concealing  himself,  and 
that  there  is  reason  to  believe  that  he  has  property  which  he  un- 
justly refuses  to  apply  to  such  judgment,  issue  a  warrant  requir- 
ing the  sheriff  of  any  county  where  such  debtor  may  be,  to  arrest 
him  and  bring  him  before  such  judge.  Upon  being  brought 
before  the  judge  he  may  be  examined  oil  oath,  and  if  it  then 
appears  that  there  is  danger  of  the  debtor's  leaving  the  State, 
and  that  he  has  property  which  he  has  unjustly  refused  to  ap- 
ply to  such  judgment,  he  may  be  ordered  to  enter  into  an  un- 
dertaking, with  one  or  more  sureties,  that  he  will  from  time  to 
time  attend  before  the  judge  as  he  shall  direct,  and  that  he  will 
not,  during  the  pendency  of  the  proceedings,  dispose  of  any 
portion  of  his  property,  not  exempt  from  execution.  In  default 
of  entering  into  such  undertaking,  he  may  be  committed  to 
prison  by  warrant  of  the  judge,  as  for  a  contempt    No  person 
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shall,  on  examination  pnrsuant  to  this  chapter,  be  excused  from 
answering  any  question,  on  the  ground  that  his  examination 
will  tend  to  convict  him  of  the  commission  of  a  fraud  ;  but  his 
answer  shall  not  be  used  as  evidence  against  him  in  any  crim* 
inal  proceedings  or  prosecution. 

Amendment  to  thie  eeetion. 

This  lection,  before  the  amendment  of  1851,  wat  as  follows:  When  an  execution 
against  property  of  the  jadgment  debtor,  or  of  any  one  of  seyeral  debtors  in  the 
same  judgment  issued  to  the  sheriff  of  the  ooanty  where  he  resides,  or  if  he  do  not 
reside  in  this  State*  to  the  sheriff  of  the  ooanty  where  the  judgment  roll  or  a  tran- 
script of  a  justice's  judgment  is  filed,  shall  be  returned  unsatisfied  in  whole  or  in 
pari,  the  judgment  creditor,  at  any  time  after  such  return  made,  on  proof  of  such 
return,  shall  at  any  time  be  entitled  to  an  order  from  a  judge  of  the  court  or  a  county 
judge  of  the  county  to  which  the  execution  was  issued,  requiring  such  judgment 
debtor  to  appear  and  answer,  concerning  his  property,  before  such  judge  or  a 
referee  appointed  by  a  judge  of  the  court,  at  a  time  and  place  specified  in  the 
order. 

After  the  issuing  of  an  execution  against  property,  and  npon  proof  by  affidavit, 
to  the  satisfaction  of  the  court,  or  a  judge  thereof,  or  county  judge,  that  any  judg- 
ment debtor  has  property,  which  he  unjustly  refuses  to  apply  towards  the  satisfaction 
of  the  judgment,  such  courier  judge  may,  by  an  order,  require  the  judgment  debtor 
to  appear  at  a  specified  time  and  place,  to  answer  concerning  the  same,  and  such 
proceedings  may  thereupon  be  had  for  the  application  of  the  property  of  the  judg- 
ment debtor  towards  the  satisfaction  of  the  judgment,  as  are  provided  npon  the  re- 
tarn  of  an  execution. 

Instead  of  the  order  requiring  the  attendance  of  the  judgment  debtor,  as  pro- 
vided in  this  section,  the  judge  may,  if  it  appear  to  him  that  there  is  danger  of  the 
debtor's  absconding,  issue  a  warrant  under  bis  hand,  requiring  the  sheriff  of  any 
county  where  snob  debtor  may  be,  to  arrest  him  and  bring  him  before  such  judge. 
Upon  being  brought  before  the  judge,  he  may  be  examined  on  oath,  and  ordered  to 
enter  into  an  undertaking  with  one  or  more  sureties,  that  he  will  attend  from  time 
to  time  before  the  judge  or  referee,  as  he  shall  direct,  daring  the  pendency  of  the 
proceeding,  and  until  the  final  determination  thereof,  and  will  not  in  the  mean  time 
dispose  of  any  portion  of  his  property  not  exempt  from  execution.  In  default  of  en- 
tering into  such  undertakings  he  may  be  committed  to  prison  by  warrant  under  the 
hand  of  the  judge. 

To  what  judgmente  thie  eeetUm  appliee. 

This  section  (s.  992),  by  necessary  implication,  places  a  judgment  of  a  justice, 
of  which  a  transcript  has  been  filed  in  the  office  of  the  county  clerk,  on  the  same 
looting  with  a  judgment  of  a  court  of  record,  and  proceedioffs  supplementary  to 
the  execution  may  be  had  in  such  a  case.  Conway  y.  Hitchine,  9  Barb.,  S.  C. 
B.,  378;  Hough  v.  Kohlin^  1  Code  Rsp^  N.  S.,  232. 

AjBoignee  may  obtain  order. 

An  assignee  of  a  judgment  may  institute  proceedings  under  this  section.  Lind- 
oay  V,  Sherman,  1  Code  Rep.,  N.  S.,  25 ;  Hough  v.  KohUn,  t6.,  232. 

The  assignee  of  a  judgment  who  becomes  such  after  an  execution  on  such 
judgment  has  been  returned  unsatisfied,  may  institute  proceedings  supplementary 
to  the  execution  in  the  name  of  the  party  to  the  action.  Boeo  v.  Clueonutn,  1 
Code  Rep.,  N,  8.,  91. 

At  what  time  an  order  for  the  examination  of  the  judgment  debtor  may  be 

applied  for. 

Under  the  247th  section  of  the  Code  of  1848,  which  was  to  the  same  eSeet 
aa  this  section,  it  was  at  first  doubted  whether  proceedings  upon  that  section,  for 
the  examination  of  the  jadgment  debtor,  could  be  taken  before  the  lapse  of  sixty 
days  from  the  issuing  of  the  execution,  although  the  execution  was  actually  re- 
turned by  the  sheriff  sooner,  Phelpe  ▼.  Brooke,  I  Code  Rep.,  85 ;  Sherwood  y. 
Littlejiold,  ib.    We  believe,  however,  that  it  is  now  well  settled  that  proceedings 
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under  thu  section  may  be  taken  aa  aoon  aa  the  ezecotton  ia  returned,  whether  be- 
fore or  afbcr  the  expiration  of  aixty  days  from  the  iaauing  of  the  execution,  MeaMa- 
fer  y.  FtaAr,  1  Code  Rep^  106;  Simpkina  v.  Page^  1  Code  Rep.,  107 ;  EngU  ▼. 
*onneaUf  2  Sand.,  S.  G.  R.,  679  ;  3  Code  Rep.,  205  ;  LioingMton  y.  Cleaveland,  5 
Pr.  R.,  396.  But  the  order  for  the  judgment  debtor  to  aubmii  to  examinutiou,  can- 
not ref^ulariy  be  made  until  after  the  execution  haa  been  actually  returned  unaatia- 
fied.    EttgU  ▼.  Bonmtaut  supra. 

Where  the  judgment  creditor  made  an  affidavit  and  procured  an  order  under  thia 
section,  about  two  honra  before  the  return  of  nulla  bona  on  the  execution  was  ae- 
toally  filed  in  the  clerk'a  office,  haying  at  the  time  reason  to  anppose  that  the  return 
was  actually  filed,  held  that  the  fraction  of  the  day  would  be  disregarded,  and  the 
order  waa  held  to  be  yalid,    Jones  y.  Porter,  6  Pr.  R.,  286. 

The  order  cannot  be  granted  after  the  lapse  of  fiye  years  from  the  entry  of  the 
judgment,    Currie  y.  I^oy9$,  1  Code  Rep.,  N.  S.,  198, 

Who  may  make  the  order. 

Where  judgment  had  been  obtaiued  iu  a  justice's  court  and  a  tranaoript  filed 
with  the  clerk  of  Albany  circuit,  and  an  execution  thereon  returned  nnaatiafied,  held, 
that  a  judt^e  of  the  supreme  court  had  no  power  to  issue  an  order  for  the  examination 
of  the  judgment  debtor  under  section  292.  Stright  y.  Voeet  1  Code  Rep.,  N.  8., 
79,  n.,  and  the  same  waa  held  where  the  judgment  was  rendered  in  a  county  oonit, 
Blake  y.  Loey^  6  Pr.  R.,  108. 

RequUiiee  of  afidavit  to  obtain  order. 

It  was  held  in  the  Common  Pleas  for  the  City  and  County  of  New  York,  that 
the  affidavit  to  obtain  an  order  under  this  section,  most  state  positively  that  the  debtor 
has  property,  and  specify  of  what  the  property  consists.  Tillou  v.  Vere,  I  Code  Rep., 
130.  And  the  same  practice  existed  in  the  superior  court ;  for  that  court,  in  Engle 
y.  Bonneau^  2  Sand.,  8.  C.  R.,  679  ;  3  Code  Rep.,  205,  said :  The  averment  as  to 
things  in  action,  dec,  expected  to  be  reached  by  this  examination,  is  one  required  by 
the  practice  of  the  court.  It  is  not  a  statutory  provision,  and  it  may  now  be  supplied 
by  a  supplementary  affidavit.  And  it  was  previously  held  by  all  the  justicea  of  the 
superior  court,  that  the  affidavit  presented  for  the  purpose  of  obtaining  an  order  under 
this  section  (Code  of  1848,  sl  247),  must  state  that  the  debtor  haa  property  of  some 
kind  which  ought  to  be  applied  to  the  payment  of  the  debt,  and  which  haa  not  been 
reached  by  the  execution,  or  some  equivalent  allegation.  In  note  to  Jonee  y.  Law 
/tn,  1  Code  Rep.,  94 ;  1  Sand  ,  S.  C  R.,  722.  But  in  a  subsequent  oaae  {Anon.,  1 
Code  Rep.,  N.  S.,  113),  the  whole  court  (superior  court),  on  considering  this  question, 
determined  that  thereafter  the  affidavit  presented  for  the  purpose  of  obtaining  an  or- 
der under  this  section,  need  not  state  anything  on  the  subject  of  the  debtor's  prop- 
erty, and  that  the  practice  in  that  respect,  pointed  out  in  the  note  to  Jones  y.  Law* 
/tn,  wouM  no  longer  be  enforced.  And  the  New  York  court  of  common  pleas  came 
to  a  similar  conclusion  in  Hough  v.  Kohlin,  I  Code  Rep.,  N.  S.,  232. 

The  affidavit  need  not  describe  the  execution  returned  unsatisfied,  aa  an  execntioii 
"against  property."  The  presumption  is,  that  the  execution  is  against  property, 
Mc Arthur  v.  Laneburg,  1  Code  Rep.,  N.  S.,  211  ;  but  in  the  People  v.  Hulbert,  1 
Code  Rep ,  N.  S.,  75  ;  5  Pr.  R.,  446,  where  the  order  had  been  made  by  a  county 
judge,  and  the  affidavit  on  which  the  order  ivued  did  not  distinctly  ayer  that  it  was 
an  execution  against  property,  which  had  been  returned  unsatisfied,  the  court  said: 
**  If  we  were  at  liberty  to  indulge  in  presumptions  in  such  a  caae,  it  might  perhaps 
be  inferred  *  *  *  that  it  waa  an  execution  against  property.  But  this  vriil  not  do 
where  the  jurisdiction  of  an  inferior  officer,  to  act  in  the  first  instance,  ia  drawn  into 
question  *  *  *  we  cannot  preaume  that  the  party  iasoed  the  proper  execution." 

Where  the  assignee  of  a  judgment  makes  an  affidavit  to  obtain  an  order  under 
thia  aection,  it  should  sppear  on  the  face  of  the  affidavit  by  what  right  he  moves  in 
the  matter ;  and  if  it  does  not,  and  an  order  be  obtained  on  it,  the  order  will  be  irreg- 
ular.    Lindsay  v.  Sherman,  1  Code  Rep.,  N.  S.,  25  ;  Hough  y.  KohUn,  ti.,  232. 

Where  the  judgment  on  which  proceedings  are  had,  is  one  rendered  in  a  jostioe'a 
court,  the  affidavit  on  which  the  proceedings  are  founded  need  not  allege  that  the  juB> 
tice  by  whom  the  judgment  was  rendered  had  juriadiotion.  It  is  sufficient  if  it  shows 
the  facts  conferring  jurisdiction,  and  that  the  judgment  waa  correctly  given.  Cen- 
laay  y.  Hitchine,  supra. 
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The  ex  porU  aflSdayit  of  the  jndgment  creditor  is  saffieient  |iroo/  of  the  return  of 
mn  execQtioa  unsatisfied,  to  aathorize  the  (granting  of  an  order  by  a  jadge  for  the 
examination  of  a  defendant,  tinder  this  section.    /6. 

Service  of  ordere  under  thU  tetion. 

The  code  makes  no  proTision  as  to  the  time  and  manner  of  tenring  these  orden  ; 
the  court  cannot  say  whether  any,  and  if  any,  what  particalar  mode  of  senrioe  is  the 
proper  one,  and,  consequently,  cannot  hold  any  to  be  good.  The  senrtce  of  the  order 
in  this  case  was  personal,  and  I  think  that  most  be  regarded  as  a  good  service."  Per 
Johnson,  J.,  in  The  People  ▼.  Hulbert,  1  Code  Rep,  N.  S.,  79. 

Proeeedinge  after  order  for  examination  of  judgment  debtor. 

Upon  an  examination  under  this  section,  a  general  denial  of  any  property  except 
his  necessary  wearing  apparel,  is  not  sufficient,  the  debtor  must  give  a  particular  ac< 
count  and  value  of  such  wearing  apparel,  for  the  court  to  judge  whether  it  is  within 
the  exemption.     Brown  y.  Morgan^  3  Edw.  Ch^  R.,  278. 

The  object  of  the  examination  of  the  judgment  debtor,  in  proceedings  nnder  this 
section,  the  kind  of  questions  which  may  be  put  to  him,  and  the  manner  in  which  he 
may  answer,  were  considered  in  Leroy  v.  Haleey,  1  Code  Rep.,  N.  S.,^75.  In  that 
case  the  judgment  debtor  was  asked,  *<  Are  you  a  housekeeper?''  to  which  he  an> 
swered,  **  My  wife  has  a  lease  of  the  premises  on  which  I  reside,  and  owns  the  fur- 
niture, and  I  reside  with  her— she  having  a  separate  estate.'*  This  answer  was  ob- 
jected to ;  but  the  jud^re  held  the  defendant  was  not  bound  to  answer  yee  or  no,  but 
might  explain  hu  position.    His  honor,  Mason,  J.,  then  continued  thus : 

'*  The  object  of  the  examination  is  to  ascertain  whether  the  debtor  has  any 
property  subject  to  or  exempt  from  the  execution,  which  ought  to  be  applied  to  the 
plaintiff's  claim.  He  is  required  to  appear  and  answer  '  concerning  his  property,' 
that  is,  the  property  belonging  to  him  at  the  time  of  the  examination,  or  bound  by 
the  judgment ;  and  every  question  tending  to  throw  light  on  that  subject  is  ptortinent. 
It  is  not  sufficient  that  the  defendant  answer  generally  that  he  has  no  property  ;  the 
plaintiff  may  prosecute  his  inquiries  notwithstandinsr  such  an  answer.  If  the  de- 
fendant is  in  possession  of  any  property,  the  plaintiff  may  ask  when  and  where  and 
how  he  obtained  the  possession,  and  on  what  terms  he  holds  it.  If  the  defendant  is 
not  in  the  possession  of  any  property,  he  may  be  asked  whether  he  had  any,  or  was 
interested  in  any,  a  short  time  previous  to  the  judgment,  and  what  has  become  of  it ; 
and  if  he  answers  that  he  has  sold  it  absolutely,  he  may  be  asked  what  was  the  con- 
sideration for  the  sale,  and  what  has  become  of  the  proceeds,  so  as  to  ascertain  whe-' 
ther  any  portion  of  them  is  in  his  hands  or  due  to  him.  But  if  it  appear  that  he  has 
not  in  his  possession  or  under  his  control  any  portion  of  such  proceeds,  the  inquiry 
respecting  such  property  or  its  proceeds  can  go  no  further.  There  is,  in  such  case, 
nothing  for  the  creditor  to  receive.  If  the  answer  tu  the  question  raise  any  doubts 
as  to  the  bonajidee  of  the  sale,  the  examination  may  be  thorough  on  that  point,  as  a 
fraudulent  transfer  of  property  may  not  afford  any  protection  againctt  a  creditor. 
€hreene  v.  Hieke^  I  Barb.  Oh.  R.,  816. 

*^  It  is  impossible  to  lay  down  any  particular  rules  on  this  subject  which  shall  be 
nniversally  applicable  further  than  this,  that  the  whole  examination  must  have  for 
its  single  object  to  ascertain  whether  there  is  any  property  of  the  debtor  which  ought 
to  be  applied  to  the  payment  of  the  plaintiff's  claim,  and  the  extent  of  the  inquiry 
in  each  particular  case  must  be  left  to  the  good  sense  of  the  officer  nnder  whose  di- 
rection the  examination  takes  place,  having  in  view  this  general  object 

**  An  important  alteration  was  made  in  the  section  292,  by  the  amendment  to 
the  code  in  1851.  It  is  that  in  an  examination  under  it,  either  party  may  examino 
witnesses  in  his  behalf,  and  the  judgment  debtor  may  be  examined  in  the  same  man- 
ner as  a  witness.  He  may,  therefore,  be  examined  in  his  own  behalf  on  the  subject 
matter  of  the  direct  examination,  his  examination  and  ^cross-examination  being  liable 
to  be  rebutted,  as  provided  in  sections  393  and  395." 

**  It  is  no  objection  to  the  proceeding  with  an  examination  on  an  order  obtained 
nnder  this  section,  that  after  making  the  order,  the  judgment  creditor  has  issued 
another  execution  against  the  property  of  the  judgment  debtor,  and  that  such  exe- 
cution has  been  levied,  unless  it  is  clear  such  levy  will  be  effectual  to  satisfy  the 
judgment  Sale  v.  Laweony  4  Sand.  S.  C.  R.,  718,  there  is  a  conflicting  decision  of 
King,  J.,  in  the  supreme  court.     McArthur  v.  Laneburgh,  1  Code  Rep.  N.  S.,  211. 

Nor  is  it  any  reason  for  staying  the  examination  upon  an  order  obtained  under 
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this  section,  to  show  thftt  after  the  making  and  before  seiriceof  such  o(der,  the  jndc- 
ment  creditor  has  issaed  an  attachment  against  the  jadflrment  debtor  as  a  non-resi- 
dent debtor.     Hanson  y.  Triplet,  1  Code  Rep.,  N.  8.,  154. 

Under  this  seotioo,  before  the  amend  meat  of  1851,  it  was  held  that  a  judgment 
debtor  examined  nnder  the  proTiatons  of  this  charter,  was  not  entitled  to  a  cross-ex- 
amination, hot  that  he' might  have  the  advice  and  instrootion  of  counsel  in  framing 
his  answers.  Coming  v.  Tooker^  5  Pr.  R,  16.  Now,  however,  **the  judgment 
creditor  may  be  examined  in  the  same  manner  as  a  witness,"  and  has  the  right  to  bo 
examined  (cross-examined)  by  his  own  counsel. 

If  it  appeari,  on  examination  of  witnesses  on  a  proceeding  nnder  the  first  branch 
of  this  section,  that  a  third  pereoo,  not  a  party  to  the  proceeiding,  is  in  possession  of 
property  liable  to  an  execution  belonging  to  the  judgment  debtor,  and  is  colluding 
with  the  debtor  to  enable  him  to  defraud  his  creditors,  the  proper  remedy  of  the  judg- 
ment creditor  is  to  levy  on  the  goods  and  sell  them  under  his  execution  ;  or  to  inatt- 
toto  an  action  in  the  nature  of  a  creditor's  bill,  against  the  judgment  debtor  and  his 
fraudulent  assignee.    Dorr  v.  Noxout  5  Pr.  R.,  29. 

The  examination  is,  in  its  nature  and  effect,  an  answer  to  the  complaint — and,  as 
it  is  taken  orally,  great  liberty  should  be  allowed  in  correcting  errors  and  mistakes ; 
which  shonld  be  done  by  a  supplemental  statement,  leaving  the  original  nnaltered. 
Coming  ▼.  Tooker,  5  Pr.  R.,  16. 

A  person  not  a  party  to  the  proceedings  upon  examination,  should  not  be  allowed 
to  appear  by  counsel.    Jb. 

The  examination  is  ordinarily  had  before  a  referee.  See  section  300,  and  note 
thereta 

Where  the  proceedings  are  before  a  connty  judge,  he  has  no  power  to  adjourn 
the  examination  except  by  consent.  TAs  People  y.  Hullfert,  1  Code  Rep.  N. 
8.,  75. 

Irregularity  in  Order. 

An  irregular  order  nnder  this  section  may  be  set  aside  on  motion  at  special 
term.  Lindsay  y.  Sherman^  1  Code  Rep.  N.  S.,  25 ;  Conway  y.  HitchinM,  9  Barb. 
S.  C«  R.,  376« 

Erroneous  order. 

An  order  erroneously  granted  pursuant  to  this  aection,  may  be  appealed  from. 
Conway  y.  Hitehins,  9  Barb.  8.  C.  R.,  378. 

If  the  order  is  granted  ex  parte  out  of  court,  it  may  be  vacated  or  modified  on  an 
application  without  notice,  to  the  judge  who  made  it  (s.  324),  and  if  the  jod|ee  who 
made  the  order  refuse  to  vacate  or  modify  it,  the  party  may  appeal.  Ik,  Blaks  y. 
Loey,  6  Pr.  R.,  108. 

Or,  the  motion  to  vacate  or  modify,  may  be  made  to  amy  judge  of  the  oonrt. 
Blake  v.  Loey^  snpra. 

Effect  of  order  as  a  lien. 

'*  I  think  the  order  for  a  debtor's  examination  under  section  292,  should  he  ooo- 
straed  to  give  the  creditor  the  same  lien  which  he  acquired  under  the  former  prac- 
tice, by  the  commencement  of  a  suit  by  creditor's  bill.*'  Per  Harris,  J.,  in  Porter  y. 
Williams,  1  Code  Rep.,  N.  8.,  145  ;  5  Pr.  R.,  441. 

§293.  [248.]  (Amended  1849.)  Edsting  suits.  Any 
debtor  may  pay  execution  against  his  creditor. — After  the  is- 
Buing  of  execution  against  property,  any  person  indebted  to  the 
judgment  debtor,  may  pay  to  the  sheriff  the  amount  of  his  debt, 
or  so  much  thereof  as  shall  be  necessary  to  satisfy  the  execution, 
and  the  sheriff's  receipt  shall  be  a  sufficient  discharge  for  the 
amount  so  paid. 

In  Robinson  y.  Weeks,  1  Code  Rep.,  N.  S.,  311,  the  Supreme  Court  at  General 
Term,  in  the  seventh  district,  held  that  this  section  is  permissive  merely,  and  the 
result  of  the  cases  show  that  it  is  a  permission  of  which  a  debtor  to  a  judgment  debtor 
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out  sTftil  him  onlj  at  great  risk  of  loaa.  Iq  the  case  joat  referred  to  it  appeared, 
that  the  action  waa  to  recover  daroagea  for  the  converaioo  of  bank  billa,  that  after  the 
trial  and  verdict  for  the  plaintiff,  but  before  judgment,  the  plaintiff  aaaigned  hia  right 
to  the  judgment  to  hia  attorney  in  the  action.  The  aaaignment  waa  ^na  jiAt^  and 
for  a  valuable  conaideration.  The  judgment  waa  perfected  August  10,  1849|  and  on 
the  next  day,  the  defendant,  without  any  notice  of  the  aaaignment,  paid  the  amount 
of  the  judgment  against  him  to  the  Sheriff  of  Steuben  county  on  two  executiona  on 
judgmentB  against  the  plaintiff,  and  then  in  the  hands  of  the  said  sheriff  for  collection  i 
an  execution  subsequently  issued  on  the  judgment,  and  a  motion  to  set  that  execution 
aaide  was  denied,  and  the  order  denying  the  motion  affirmed  on  appeal.  The  Court* 
Johnson,  J.,  said :  **  The  assignment  carried  the  whole  title  to  the  subject-matter  of 
the  action,  and,  of  course,  to  the  judgment  when  perfected.  As  between  the  parties 
to  the  assignment,  clearly  the  whole  right  passed  to  the  assignee,  and  the  defendant 
the  moment  the  judgment  waa  perfected  became  the  debtor  of  the  aasignee  and  not  of 
the  plaintiff.  Nor  was  any  notice  to  the  defendant  necessary,  except  for  the  purpose 
of  protecting  the  aasignee  againat  the  acts  of  his  assignor." 

On  a  motion  to  set  aaide  an  execution,  or  for  a  perpetual  stay  thereof,  it  appeared 
that  on  the  5th  October,  1848,  the  plaintiff  obtained  a  verdict,  in  an  action  for  trea* 
pass,  for  $60,  and  on  the  same  day  made  an  assignment  of  his  interest  under  the 
verdict  to  hia  attorney  (Lake).  On  the  17th  Octo^,  1848,  the  judgment  was  per- 
fected, and  on  the  17th  of  November,  an  execution  againat  the  defendant's  gooda, 
directed  to  the  sheriff  of  Herkimer  county,  endorsed  to  levy  (103.67.  It  appeared 
that,  prior  to,  and  on  the  5th  and  on  the  7th  of  October,  1848,  the  sheriff  of  Herkimer 
had  in  his  hands  an  execution  againat  the  gooda  of  the  plaintiff^  issued  at  the  suit  of 
one  Adams,  and  endorsed  to  levy  (224.83.  It  also  appeared  that  the  defendant,  on 
the  7th  of  October,  1848,  paid  to  the  sheriff  of  Herkimer,  (60  for  the  amount  of  the 
Terdict,  and  (30,  the  estimated  amount  of  costa,  and  took  hia  receipt  for  the  same, 
to  be  applied  in  part  satisfaction  of  the  execution  issued  by  Adams.  After  the  17th 
of  October,  and  before  the  17th  of  November,  1848,  the  defendant  tendered  to  the 
plaintiff's  attorney  (13.67,  in  discharge  of  the  judgment,  which  he  refused  to  receive. 
This  sum  of  (13.67  was  the  difierence  between  the  amount  of  the  judgment,  and  the 
amount  paid  to  the  sheriff  Lake  denied  any  knowledge  of  Adama'  execution  at  the 
time  he  took  the  asaignment  of  the  verdict.  Enough  also  appeared  to  charge  the  de- 
fendant with  notice  of  the  assignment  to  Lake,  before  he  made  the  payment  to  the 
sheriff.  Upon  this  state  of  facts  it  was  held,  that  nothing  waa  diacloeed  which  entitled 
the  defendant  to  be  relieved  from  the  execution.  Couninfman  v.  Boyer,  3  Pr.  R., 
386 ;  3  Code  Rep.,  4.  At  the  time  of  the  payment  to  the  aheriff,  the  defendant  waa 
not  indebted  to  the  plaintiff,  but  to  his  assignee.  Lake.  This  was  a  sufficient  answer 
to  the  motion.  Even  a  payment  to  Boyer  himself  would  not,  under  these  circum- 
stances (presumptive  notice  of  the  assignment),  have  relieved  the  defendant  from 
payment  over  again  to  Lake.    Jb. 

The  amount  of  a  verdict  rendered  in  an  action  of  aasaolt  and  battery,  cannot  be 
paid  to  the  sheriff,  on  an  execution  against  the  party  who  recovered  the  verdict,  under 
this  section.  A  verdict  in  tort  must  be  consummated  by  judgment  before  it  can  be 
treated  as  an  indebtedness.    Davenport  v.  Ludlow,  3  Code  Rep.,  66. 

Thus,  where  in  an  action  for  an  assault  and  battery  the  plaintiff  had  a  verdict  for 
(30,  on  April  18,  1850,  and  judgment  was  perfected  on  the  26th  of  April  for  the 
amount  of  the  verdict,  and  (30  costs,  the  defendant,  before  the  judgment  was  per- 
fected, and  on  the  22d  of  April,  paid  to  the  sheriff  (60  on  an  execution  in  his  handa 
against  the  plaintiff  in  favor  of  one  Herriok.  The  plaintiff  afterwards  assigned  the 
judgment  to  his  attorneys  in  the  action,  and  they  issued  execution  on  the  judgment 
The  court  denied  with  costs  a  motion  to  set  aaide  snch  execution  on  the  ground  that 
the  judgment  had  been  satisfied.    lb, 

§  294.  [249.]  (Amended  1849.)  Moiling  Sfuita.  UDOmi- 
naUan  of  debtors^  of  judgment  debtor^  or  of  those  having  prop- 
trty  belonging  to  hirn, — After  the  iBsuiog  or  return  of  an  execu- 
tion against  property  of  the  judgment  debtor,  or  of  any  one  of 
several  debtors  in  the  same  judgment,  and  upon  an  affidavit 
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that  any  person  or  corporation  has  property  of  such  judgment 
debtor,  or  is  indebted  to  him  in  an  amount,  exceeding  ten  dol- 
lars, the  judge  may  by  an  order  require  such  person  or  corpora- 
tion or  any  officer  or  member  thereof,  to  appear  at  a  specified 
time  and  place,  and  answer  concerning  the  same.  The  judge 
may  also,  in  his  discretion,  require  notice  of  such  proceedingto 
be  given  to  any  party  to  the  action,  in  such  manner  as  it  may 
seem  to  him  proper. 

Except  the  last  claaie  providing  for  notice  of  the  proceedings,  this  section  is  a 
coonterport  of  the  249th  section  of  the  code  of  1848.  ^ 

Order  to  examine  debtor  to  judgment  debtor. 

To  warrant  the  issuing  an  order  for  the  examination  of  a  party  alleged  to  have  in 
his  possession  property  of  a  judgment  debtor,  it  is  not  neoeasary  that  the  execution 
should  issue  to  the  county  where  such  debtor  resides.  People  v.  Norton^  4  Sand., 
S.  C.  R,  640. 

It  suffices  that  the  execution  is  to  the  county  where  the  property  is  expected  to 
be  found  t  and  where  the  person  resides  who  is  charged  with  having  it  in  his  possoa 
■ion.    lb, 

Requieitee  of  affidavit  to  obtain  order, 

Au  affidavit  which  follows  the  alternative  wording  of  this  section,  that  the  party 
•<  hae  property  of  the  judgment  debtor,  or  ie  indebted  to  him"  is  not  sufficient  to 
obtain  an  order  under  this  section.    Lee  v.  Heirberger,  1  Code  Rep.,  38. 

Proeeedinge  on  order, 

Where  the  party  alleged  to  be  indebted  to  the  judgment  debtor,  denied  such 
indebtedness,  and  thereupon  the  judge  proceeded  to  try  the  question  of  indebtedness 
by  the  examination  of  witnesses,  &o.,  and  then  decided  that  the  party  alleged  to  be 
indebted,  was  in  fact  indebted,  the  supreme  court,  per  Johnson,  J.,  said:  **A11  this 
part  of  the  proceeding  was  wholly  unauthorized  and  void.  The  judge  had  no  right 
whatever  to  try  this  disputed  claim  in  this  way,  or  to  make  any  determination  in 
reffsrd  to  it.  Section  299  expressly  provides,  that  where  the  party  denies  his 
indebtedness  such  debt  shall  be  recoverable  only  in  an  action  by  the  receiver.  If 
the  application  of  property,  which  the  judge  is  authorized  to  order  by  section  597, 
extends  to  debts  due  the  judgment  debtor,  it  must  be  construed  to  mean  only  debts 
or  demands  about  which  there  is  no  dispute,  as  section  299  prescribes  the  only  mode 
in  which  disputed  claims  are  to  be  collected.  The  People  v.  Hulbert,  1  Code  Rep., 
N.  S.,  77. 

It  was  held  by  a  judge  of  the  New-York  common  pleas  that  a  party  examined 
under  an  order  made  pursuant  to  this  section,  could  not  stop  the  examination  by 
claiming  an  interest  in  the  property  in  his  possession.  But  the  examining  party  may 
inquire  into  the  nature  of  his  interest  Barculowe  v.  Protection  Co.  of  N.  J.,  2  Code 
Rep,  72. 

It  has,  however,  been  subsequently  decided  by  the  supreme  court,  that  in  pro- 
ceedings supplementary  to  the  execution,  the  inquiry  is  limited  to  the  property  which 
the  judgment  debtor  own»^  and  to  the  relief  that  may  be  obtained  under  such  pro- 
oeedings.     Van  Wyck  v.  Bradley^  3  Code  Rep.,  167. 

The  claim  alone  of  a  person  alleged  to  have  property  of  the  judgment  debtor, 
terminates  the  right  to  relief  as  against  him  under  these  proceedings,  and  no  exam- 
ination  can  be  had  for  the  purpose  of  defeating  such  cUiim.  The  claimant  may  be 
required  to  state  the  meaeure^  but  not  the  nature  of  his  title.    Jb. 

In  proceedings  under  this  section,  notice  may  or  may  not  be  given  to  the  debtor, 
in  the  discretion  of  the  judge.     Kemp  v.  Harding,  4  Pr.  R.,  178. 

In  proceedings  under  this  section  there  is  no  provision  for  the  application  of 
the  property  of  Uie  debtor  to  the  payment  of  the  judgment,  as  provided  by  section 
292.    Jb, 

Neither  is  there  any  provision  for  an  examination  as  to  the  property  at  large  of 
the  debtor.    lb* 
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In  what  etU€9  thia  eeetian  doea  not  apply. 

The  Clerk  or  Chamberlaia  is  an  "oiEcer  of  the  court"  aod  not  a  "person  or 
corporation''  withio  the  meaoing  of  this  aeotioD.    Anon,  I  Code  Rep.  N.  S.,  211. 

Where  in  a  foreoloaure  aait,  there  were  snrplue  mooeys  in  the  hands  of  the  clerk 
or  chamberlain,  and  sobsequentlyt  in  another  action,  jadgment  was  obtained  agaioat 
one  of  the  parties  entitled  to  such  lorplos,  the  judgment  creditor  applied  for  an 
order  on  the  chamberlain  to  appear  and  answer  under  this  section.  His  application 
was  refosed.    Jb, 

§  295.  [250.]  Eeisting  suits.  Witnesses  required  to  testify. 
— ^Witnesses  may  be  required  to  appear  and  testify  on  any  pro- 
ceedings under  this  chapter,  in  the  same  manner  as  upon  the 
trial  of  an  issue. 

§  296.  [251.]  (Amended  1849.)  Existing  suits.  Xlompelr 
Ivng party  or  vntnesses  to  attend. — ^The  party  or  witness  may  be 
required  to  attend  before  the  jndge,  or  before  a  referee,  ap- 
pointed by  the  court  or  jndge ;  if  before  a  referee,  the  examina- 
tion shall  be  taken  by  the  referee,  and  certified  to  the  judge. 
All  examinations  and  answers  before  a  judge  or  referee,  under 
this  chapter,  shall  be  on  oath,  except  that  when  a  corporation 
answers,  the  answers  shall  be  on  the  oath  of  an  officer  thereof. 

§  297.  [252.]  (Amended  1851.)  Misting  suits.  What 
property  may  he  ordered  to  he  applied  to  the  execution. — ^The 
judge  may  order  any  property  of  the  judgment  debtor,  not  ex- 
empt from  execution,  in  the  hands  either  of  himself  or  any  oth- 
er person,  or  due  to  the  judgment  debtor,  to  be  applied  towards 
the  satisfaction  of  the  judgment,  except  that  the  earnings  of  the 
debtor  for  his  personal  services^  at  a/ny  time  within  sixty  days 
next  preceding  the  order  ^  ca/wnot  he  so  applied^  when  it  is  made 
to  appear  hy  the  dehtor^s  affidavit  or  otherwise^  that  such  earn" 
ings  are  necessary  for  the  use  of  a  fa/mily  svpported  whoV/y  or 
panrUy  hy  his  labor. 

The  part  in  italic  is  new.  This  action,  before  amendment,  was  identical  with 
section  252  of  the  code  of  1848 ;  aod  under  that  section  it  was  decided,  that  a  non- 
resident judgment  debtor  might  be  compelled  to  convey,  but  not  to  deliver,  property 
that  he  has  out  of  the  State.  Bunn  ▼.  Fonda^  2  Code  Rep.,  71.  And  that  a  non- 
resident debtor  is  entitled  to  the  same  benefit  of  the  eiemption  laws  as  to  his  property 
ont  of  the  State^  as  if  he  were  a  resident,  and  the  property  were  within  the  State. 
Ih, 

Section  252  (now  section  294)  of  the  code  of  1848  was  held  to  apply  only  to 
moneys  actually  due  to  a  judgment  debtor,  and  not  to  moneys  to  become  due  on 
a  contingency,  or  on  an  execntory  contract.  MeCormiek  v.  Kehoe,  7  Legal  Obs., 
184. 

So  that,  when  A.  was  examined  as  to  money  alleged  to  be  due  defendant,  and  it 
appeared  that  A.  had  agreed  to  convey  land  to  defendant  upon  his  erecting  buildings 
thereon,  A.  to  make  advances  to  defendant  m  the  work  progressed ;  bat  that  at  the 
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time  of  the  examination  notfiingr  waa  done  by  defendant  nnder  tbe  contract ;  and  it 
also  appeared  that  defendant,  iMfore  any  further  payment  waa  dae  him,  had  for  value 
aosii^ed  such  payment  and  the  oontraot  to  B.,  withoot  notice  of  the  -proceedtnga ; 
held,  that  the  plaintiff  had  no  lien  ou  each  moneys.    Jb. 

A  creditor  cannot,  by  a  proceedinip  supplementary  his  execution  returned  unsat- 
iafied,  reach  moTables  which  the  debtor  assigned  for  the  benefit  of  his  creditors,  while 
the  execution  waa  in  life  in  the  sheriff's  hands.  Watrout  ▼.  Lathrop,  4  Sandl  8.  C. 
R.,  700. 

He  might  have  levied  his  execution  on  anch  property  after  the  assignment ;  bat 
his  priority  over  the  assignee  ceased  when  the  execution  was  returned  without  levy- 
ing it.    lb. 

The  lien  of  the  execution  was  then  spent,  and  the  supplemental  proceeding  doea 
not  revive  it  as  sgaiast  the  assignee.  Jb.  An  execution  when  returned  is  spent,  and 
it  cannot  be  made  to  effect  a  lien  by  relation.     We§d  v.  Pierce,  9  Cow.,  728. 

Where  it  appeared,  upon  a  reference,  that  a  judgment  debtor  had  the  use  of  fur- 
niture, that  the  same  had  been  sold  under  a  jadgment  against  him  and  bought  in 
by  one  Perkins,  a  relation  of  the  judgment  debtor,  who  had  left  the  aame  in  the 
possession  of  the  mother  of  the  judgment  debtor,  and  with  whom  the  judgment 
debtor  resided,  and  who  had  the  use  of  the  farniture,  the  court  would  not,  without 
notice  to  and  bearing  Perkins,  direct  the  delivery  of  the  furniture  to  a  receiver.—- 
Robeton  v.  Ford,  3  Edw.  Ch.  R.,  441. 

Money  earned,  though  not  payable  presently,  might  be  reached  by  a  creditor'a 
bill    3  BdtD.  Ch,  J2.,  457 ;  4  t6.,  653. 

The  judge  before  whom  the  proceedings  are  had  may  determine  that  the  judg- 
ment debtor  has  property  which  should  be  applied  to  the  payment  of  the  judgment ; 
and,  en  the  refusal  of  the  judgment  debtor  so  to  apply  it,  mav  commit  him  as  for  a 
contempt,  thoagh  he  deny,  on  his  examination  on  oath,  that  he  has  any  such  prop- 
erty.   In  re  Pester,  9  Code  Rep.,  69. 

Such  imprisonment  is  not  limited  to  thirty  days.     lb. 

See  note  to  section  292,  and  amendment  to  section  302. 

§  298.  [253.]  (Amended  1849-1851.)  Etiating  suits. 
Judge  may  appovnt  receiver^  and  prohibit  transfer^  <jfe^,  qf 
property, — ^The  judge  may  also,  by  order,  appoint  a  receiver  of 
the  property  of  the  judgment  debtor,  in  the  same  manner,  and 
with  the  like  authority,  as  if  the  appointment  was  made  by  the 
court,  according  to  section  244.  £ut  h^ore  the  ixppointmeni  of 
such  receiver^  the  judge  shall  ascertain  if  practicable^  hy  the 
oaih  of  the  pa/riy^  or  otherwise^  whether  a/ny  other  supplemenr- 
tary  proceedings  are  pending  against  the  judgment  debtor^  and 
if  such  proceedings  are  so  pending^  the  plaimUff  therein  shall 
ha/oe  notice  to  appear  before  him^  and  shall  likewise  have  notice 
of  all  svhsequewt  proceedings  in  relation  to  said  receivership. 
JVb  more  than  one  receiver  of  theproperi/y  of  ajvdgmsnt  debtor 
shall  be  appointed.  The  judge  may  also,  by  order,  forbid  a 
transfer  or  other  disposition  of  the  property  of  the  judgment 
debtor,  not  exempt  from  execution,  and  any  interference  there- 
with. 

The  part  in  italic  is  new,  in  «ode  of  1851. 

Where  a  receiver  was  appointed  upon  a  creditor's  bill,  and  the  defendant  waa 
directed  to  deliver  over  his  property  to  such  receiver,  the  defendant  was  bound  to 
answer  every  question  which  was  relevant  to  the  subject  matter  of  inquiry.  Oihon 
V.  Albert,  7  Paige,  278. 


§  298.]  80PPIAKSNTABT  PBOOEEDmOB.  8SS 

TJoder  the  aioal  order,  that  the  defendant  aaeign  and  deliTer  over  hia  propertv" 
and  effecta,  he  had  formerly  to  exeeate  a  formal  aaBignroentto  the  receiver,  although 
he  denied  that  he  had  any  property.     Chipman  y.  Sabbatorif  id.,  47. 

On  the  appointment  of  a  reoeirer,  the  property  of  a  judgment  debtor  is  there- 
upon vetted  in  inch  receiver  ;  no  aaBignment  in  fact  is  necessary :  and  a  county  judge 
has  no  power  to  order  an  assignment  to  be  execated.  The  People  v.  Hulbert,  1 
Code  Rep.  N.  S.,  75.    Porter  ▼.  WUliame,  ib^  144  ;  5  Pr.  R.,  441. 

^*  It  is  objected  that  the  eode  gives  aothority  neither  to  a  court  nor  to  a 
jndge  to  order  an  assignment.  The  code  makes  no  provision  for  an  assignment,  and, 
consequently,  the  judge  had  no  authority  to  order  it.  An  assignment,  however,  in  a 
proceeding  of  this  kind,  is  probably  unnecessary  in  order  to  vest  the  necessary  ti^e  in 
the  receiver  to  enable  hiih  to  prosecute  demands  and  collect  money  due.  The 
necessary  title  aad  authority  for  such  purpose,  to  rights  and  property  of  this  descrip- 
tion, vest  in  the  receiver  immediately  upon  his  appointment,  as  an  incident 
to  the  office  without  any  formal  assignment"  lb,  Edw,  on  Receivere,  83-354  ; 
and  see  9  Paige^  377. 

In  regard  to  real  estate,  it  is  different.  There,  an  assignment  under  seal  would 
be  necessary  to  transfer  the  title  to  the  receiver,  though  perhaps  he  might  collect  rents 
and  profits  without  any  assignment. 

Doubtless  the  supreme  court,  by  virtue  of  its  original  and  inherent  power  and  au- 
thority, and  especially  since  the  accession  of  equity  powers  and  jurisdiction,  may  or* 
der  and  compel  an  assignment,  without  any  statutory  provision. 

Inferior  officers  and  tribunals  must,  however,  show  a  warrant  in  the  statute  for 
every  step  they  take  affecting  the  righti  of  partiee  before  them,  or  the  proceedings 
will  be  unauthorized  and  void. 

'*  The  appointment  *  in  the  same  manner '  only  relates  to  the  mode  or  form  of  the 
appointnnent.  The  cases  or  circumstances  which  authorize  it  are  found  in  section 
392."  And  where  a  party  refuses  to  apply  property  which  he  has,  in  satisfaction  of 
the  judgment,  the  design  was  to  authorize  the  appointment  of  a  receiver,  without  any 
reference  to  the  return  of  the  execution.  And  a  receiver  may  be  appointed  before 
the  execution  is  returned.     The  People  v.  Hulbert,  1  Code  Rep.,  N.  S.,  77. 

To  authorize  the  appointment  of  a  receiver  under  this  section,  the  proceeding 
should  be  against  the  debtor,  to  reach  his  property  generally,  and  the  motion  to  have 
a  receiver  appointed  should  be  on  notice  to  the  debtor.  Kemp  v.  Harding,  A  Pr.  R., 
178 ;  Dorr  v.  Noxon,  5  Fr.  R.,  29 ;  Corning  v.  Tooker,  5  Pr.  R.,  16. 

Such  appointment  is  not  authorized,  on  an  examination  under  section  294,  of  third 
persons,  as  to  property  in  their  hands.    Jb, 

The  debtor  should  have  notice  of  the  proceedings  under  this  section.  If  he  has 
absconded,  or  cannot,  for  any  reason,  be  served  with  a  summons,  under  the  act,  the 
remedy  must  be  by  complaint,  in  the  nature  of  a  creditor's  bill,  in  which  the  debtor 
may  be  proceeded  against  as  an  absentee.    Jb. 

In  a  proceeding  supplemental  to  an  execution,  where  other  creditors  have  com- 
menced like  proceedingi^  they  are  entitled  to  notice  of  application  for  a  receiver,  but 
not  to  service  of  a  copy  of  the  examinations  on  which  it  is  founded.  Todd  v.  Crooke^ 
1  Code  Rep.,  N.  S.,  324 ;  4  Sand.  S.  C.  R.,  694. 

The  proceeding  is  summary,  and  in  theory  it  follows  directly  on  the  cloee  of  the 
debtor's  examination,  he  being  present,  and  no  notice  being  necessary.    Jb. 

Where  other  creditors  are  proceeding,  they  must  have  notice ;  and  so  must  the 
debtor,  when  his  examination  haa  been  taken  before  a  referee.     lb. 

Although  it  appear,  by  the  debtor's  examination,  that  the  property,  which  the 
judgment  creditor  seeks  to  reach  as  hia,  is  such  and  so  situated  that  the  creditor  may 
seize  it  on  a  new  execution,  he  will  not  be  driven  to  that  remedy  if  the  property  be 
claimed  by  a  stranger.  He  may  have  a  receiver,  and  contest,  in  a  suit  brought  by 
him,  the  title  to  the  property.    Jb. 

This  was  held  where  it  appeared  that  the  judgment  debtor  had  formerly  possessed, 
naing  as  his  own,  certain  veasels,  but  which  he  alleged  were  all  bought  for  or  were 
owned  by  his  sisters,  that  these  vessels  were  where  they  might  be  levied  upon  by  a 
new  execution. 

Where  it  is  uncertain  who  is  the  debtor  to  the  judgment  debtor — the  party  alleged 
to  be  so  or  another — a  receiver  should  be  appointed.  Corning  v.  Tooker^  5  Pr.  R.,  16. 
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§  299.  [254.]  (Amended  1849.)  Emstmg  suits.  Proceed- 
ings upon  claim  of  (mother  party  to  property^  or  on  denial  (^ 
indebtedness  to  judgment  debtor. — If  it  appear  that  a  person  or 
corporation  alleged  to  have  property  of  the  judgment  debtor, 
or  indebted  to  him,  claims  an  interest  in  the  property  adverse 
to  him,  or  denies  the  debt,  such  interest  or  debt  shall  be  recor- 
erable  only  in  an  action  against  such  person  or  corporation  by 
the  receiver;  but  the  judge  may,  by  order,  forbid  a  transfer  or 
other  disposition  of  such  property  or  interest,  till  a  sufficient 
opportunity  be  given  to  the  receiver  to  commence  the  action, 
and  prosecute  the  same  to  judgment  and  execution  ;  but  such 
order  may  be  modified  or  dissolved  by  the  judge  granting  the 
same,  at  any  time,  on  such  security  as  he  shall  direct. 

See  ooie  to  Bections  294, 298  of  this  code. 

§  300  [255.]  (Amended  1849.)  Existing  suits.  Reference 
hy  judge. — ^The  judge  may,  in  his  discretion,  order  a  reference 
to  a  referee  agreed  upon  or  appointed  by  him,  to  report  the 
evidence  or  the  facts. 

In  HoUhter  ▼.  Shuford^l  Code  Rep.  N.  S.,  120,  Campbell,  J.,  annoaoced  the 
practice  of  the  Buperior  court  nodar  this  tection,  as  follows ; 

*'  The  practice  we  have  adopted,  when  jadgmeut  debtors,  or  persons  alleged  to 
have  their  pro|)ertv,  are  brought  up  for  examination  on  an  order  of  one  of  the  jna- 
ticee,  is  now  stated,  that  it  may  be  more  fully  understood. 

**A8  a  general  rule,  we  will  not  order  a  reference  for  this  pnrpose  against  the 
wishes  of  either  party.  The  examination  must  proceed  at  the  chambers  of  the  court, 
where  the  justice  in  attendance  at  chambers,  or  holding  the  special  term,  can  see  that 
no  injustice  is  done  to  examiuants  attending  without  counsel,  aud  oan  dispose  of  the 
legal  questions  arising;  to  the  great  saving  of  trouble  and  expense  to  the  parties. 

"As  such  examinations  are  usually  oonducted,  his  actual  attention  to  them  wilt 
be  required  only  occasionally,  and  they  will  not  interfere  materially  with  his  other 
duties. 

*'  Whenever  the  parties  airree  to  a  reference,  it  will  be  ordered  of  courM.  So 
when  it  becomes  apparent  that  a  difficult  or  protracted  investigation  must  ensue,  and 
the  examiuants  have  oounsel,  a  reference  will  be  directed." 

Under  the  6r8t  clause  of  section  292,  a  county  judj^e  has  the  same  power  to  ap- 
point a  referee  as  a  judge  of  the  supreme  court  Conway  v.  HUehint^  9  Barb.  S.  C. 
K.,  378.  And  the  conferring  this  power  on  the  county  judge  is  no  violation  of  the 
constitution.  Sale  v.  Latofony  4  Sand.  S.  C.  R.,  718.  The  referee  mav  be  appoint- 
ed without  any  previous  notice  to  the  execution  debtor.    Conway  v.  Hitehint,  supra. 

Where  the  proceeding  is  founded  upon  the  transcript  of  a  justice's  judgment,  it  is 
the  usual  practice  of  the  New  York  court  of  common  pleas  to  appoint  as  referee  the 
justice  who  rendered  the  judgment    Hough  v.  Kohlen^  I  Code  Rep.  N.  S.,  232. 

But  where  it  was  suggested  that  the  justice  was  connected  in  some  money  traoa* 
action  with  the  plaintiff's  attorney,  a  referee  other  than  the  justice  was  appointed. 
lb. 

7*he  referee  may,  in  his  discretion,  allow  corrections  or  explanations  to  be  made 
by  any  party  to  the  examination,  after  the  same  has  been  concluded  and  signed. — 
Corning  v.  Tooker,  5  Pr.  R.,  16, 

A  referee  appointed  to  report  the  facts  is  not  at  liberty  to  report  the  evidence  at 
large.     JDorr  v.  Noxon^  5  Pr.  R. ,  29. 

The  referee  should  decide  what  effects  are  to  be  delivered  to  the  reoeiver,  and 
apeoify  the  same  particularly.   Diekerton  v.  Van  Tine,  1  Sand.  S.  G.  R.,  724. 
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If  the  artiolM  an  ponderont,  the  referee  ehoald  deeignate  a  time  for  the  debtor  to 
attend  at  the  place  where  they  are  Bitaate,  aod  deliver  the  eame  to  the  receiver.   lb. 

When  the  debtor  in  entitleid  to  ezemptioo,  the  referee  should,  in  his  direction  for 
the  delivery  of  the  debtor 'n  houaehold  furniture,  specify  and  except,  as  otherwise  de- 
signated, the  furniture  which  is  to  be  left  with  the  debtor,  as  being  exempt.    lb, 

§  301.  [256.]  (Amended  1849.)  EeisUng  mits.  Costs  of 
proceeding, — ^The  judge  may  allow  to  the  judgment  creditor,  or 
to  any  party  so  examined,  whether  a  party  to  the  action  or  not, 
witnesses'  fees  and  disbursements,  and  a  fixed  sum  in  addition, 
not  exceeding  thirty  dollars  as  costs. 

The  application  for  costs,  under  this  section,  cannot  be  made  until  the  proceed- 
ings have  been  terminated,  and  in  fi&vor  of  the  party  applying.  Davit  v.  Turner^  4 
Pr.  R.,  190.  But  this  section  does  not  apply  to  cases  where  no  examination  of  the 
judgment  debtor  has  talten  place ;  tbos^  where  the  judgment  debtor  procured  the 
order  to  be  set  aside  as  irregular,  before  any  examination  under  such  order,  the  court 
said  this  section  did  not  give  the  defendant  coats,  unless  he  has  been  examined.  En^ 
gU  V.  Bonneau,  2  Sand.  S.  C.  R.,  679;  3  Code  Rep.,  205. 

This  section  does  not  authorize  an  application  by  a  witness  for  an  order  to  be  paid 
his  fees ;  it  authorizes  only  an  application  by  a  party  bo  examined,  not  as  a  witness 
merely,  but  as  a  judgment  debtor,  W  as  a  party  to  the  proceedings  under  this  section, 
to  enforce  the  judgment.  See  observations  of  Willard,  J.,  in  Davie  v.  Turner,  4  Pr. 
B.,  190. 

The  remedy  for  his  fees,  of  one  who  is  a  mere  witness,  is  against  the  party  call- 
ing him :  and  be  would  not,  it  seems,  be  required  to  give  evidence  until  his  fees  were 
paid.     Jb, 

The  fees  of  witnesses  are  provided  for  by  2  R.  a,  400,  a  42.  Thus,  *'  Fifty  cents 
for  each  day  while  attending  any  court  or  officer;  and  if  the  witness  resides  more 
than  3  miles  from  the  place  of  attendance,  travelling  fees  at  the  rate  of  4  cents  per 
mile,  going  and  returning.'' 

All  the  judges  of  the  superior  court  held,  that  if  on  the  examination  of  the  debtor, 
DO  property  or  effects  applicable  to  the  judgment  should  be  discovered,  the  creditor 
would  be  ordered  to  pay  costs  to  the  debtor,  pumuant  to  section  301 ,  unless  the  cre- 
ditor cau  show  some  good  reason  for  having  required  the  debtor  to  submit  to  the  ex- 
amination.    Anon.,  1  Code  Rep.,  N.  S.,  113. 

Under  the  former  practice,  by  creditor*s  bill,  if  no  property  was  discovered,  the 
bill  was  dismissed  with  costs.    2  Edw,  Ch,  R.,  196 ;  ib.,  630. 

§  302.  [257.]  (Amended,  1849,  1851.)  Eansting  suits.  Bis- 
obedience  of  order^  how  jpunished, — ^If  any  person,  party,  or 
witness,  disobey  an  order  of  the  judge  or  referee,  duly  served, 
finch  person,  party,  or  witness  may  be  punished  by  the  judge, 
as  for  a  contempt.  And  in  all  cases  of  commitment  under  this 
chapter^  or  the  act  to  abolish  imprisonment  for  deht^  the  person 
committed  may,  in  case  of  inability  to  perform  the  act  re- 
quired^ or  to  endure  the  imprisonment^  he  discharged  from  im- 
prisonment^ by  the  court  or  judge  committing  him^  or  the  cauH 
in  which  the  j'udgment  was  rendered^  on  such  terms  as  may  be 
Just. 

The  amendment  of  1851  is  the  part  in  italie. 

Under  this  section  a  judge  has  power  to  puuish  as  for  contempt,  all  disobedience 
of  orders  made  by  him  in  **  proceedings  supplementary  to  the  execution."      An 
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fttteehmtnt  imed  by  him  for  aiioh  oontempt  may  therefore  properly  be  made  retnni^ 
ble  before  him  at  hie  offiee.  Re  Smethurttf  3  Code  Rep.,  55,  2  Send.  S.  C.  R. 
724. 

Altboogh  the  oode  giTee  to  the  judge  the  power  of  paniihing  dieobedienoetohii 
ordera,  refereece  rooet  be  had  to  the  roTiaed  atatatee  aa  to  the  mode  in  which  thit 
power  is  to  be  exercised.     (2  R.  S.,  535.)    lb. 

Under  thie  etatnte,  a  judge,  upon  dne  proof,  may,  in  hia  discretion,  issne  an  at- 
tachment in  the  first  iostance,  against  the  party  accused,  to  appear  and  answer,  or 
he  may  grant  an  order  to  show  cause.  In  either  case,  oopiea  of  the  affidafits 
upon  which  the  application  is  founded,  should  be  serred  with  the  attachment  or 
order.  It  is  not  necessary  that  the  party  accused  should  first  have  an  opportonity 
of  being  heard  upon  an  order  to  show  cause  before  an  attachment  can  issue.  The 
attachment  is  not  used  in  such  instancei^  for  the  purposes  of  punishment,  aOsr  a 
final  adjudication.    It  is  only  a  mode  of  bringing  the  party  before  the  court,    lb. 

It  seems,  that  in  the  first  district,  the  ordinary  practice  is,  (o  give  notice  of  motion 
for  an  attachmeot,  or  obtain  an  order  to  show  cause.    lb. 

Whether  the  affidavits  upon  which  an  attachment  is  issued,  are  sufficient  to  war^ 
rant  its  issuing,  is  a  matter  that  cannot  be  reviewed  upon  habeas  corpus.    lb. 

On  the  application  for  the  attachment,  the  debtor  will  be  beard  by  way  of  appeal 
from  thedeoiaion  of  the  referee,  ordering  the  delivery.-  Dicker  son  ▼.  Van  Tine,  1 
Sand,  a  C.  R.,  724. 

See  note  to  section  297. 
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TITLE  X, 


CftheoasiU  in  oivU  ao^ians. 

SicnoR  303.  Fee  bill  abolndied.    Allowanoee  pveo,  tenned  CMti. 

304.  When  allowed,  of  ooarae,  to  plaintiff 

305.  When  allowed  to  defendant. 

306.  When  allowed  to  either  party  in  the  discretion  of  the  conrt. 

307.  Amonnt  of  ooata  allowed. 

308.  Allowance,  in  addition,  of  a  percentage  on  the  reoorery  or  daim. 

309.  Percentage,  bow  compnted. 

310.  Interest  on  verdict  or  report,  when  allowed. 
^        311.  Coits»  how  to  be  inaerted  in  judgment. 

313.  Clerka'  fees. 

313.  Refereea'  fees. 

314.  Costs  on  postponement  of  trial. 

315.  Costs  on  a  motion. 

31 6.  CosU  against  infant  plaintiff 

317.  Costs  in  an  action  by  or  against  an  execntor  or  admioistrator,  trustee 

of  an  eatpresB  trust,  or  a  person  expressly  antborized  by  statute 
tosuei 

318.  Costs  on  review  of  a  decision  of  an  inferior  court,  in  a  special  pro- 

ceeding. 
319  ) 
330  \  ^^^^^  ^^  actions  by  the  people.  • 

321.    Costs  against  assignee  of  cause  of  action  after  action  bronght.    « 
323.    Coats  on  a  settlement. 

§  303.  [258.]  Fee  KU  abolished.— All  statutes  establishing 
or  regulating  the  costs  or  fees  of  attorneys,  solicitors,  and 
counsel  in  civil  actions,  and  all  existing  rules  and  provisions 
of  law,  restricting  or  controlling  the  right  of  a  party  to  agree 
with  an  attorney,  solicitor,  or  counsel,  for  his  compensation,  are 
repealed;  and  hereafter  the  measure  of  such  compensation 
shairbe  left  to  the  agreement,  express  or  implied,  of  the  par- 
ties. But  there  may  be  allowed  to  the  prevailing  party,  upon 
the  judgment,  certain  sums  by  way  of  indemnity,  for  his  ex- 
penses in  the  action ;  which  allowances  are  in  this  act  termed 
costs. 

AgreemenU  as  to  eompentation  to  attomeyt. 

This  section  is  identical  with  section  358  of  the  code  of  1848.  That  section  was 
held  to  hsTO  so  far  repealed  the  provision  of  the  revised  statutes  (3  R,  8,,  386) 
probibitiug  an  attorney  buyins  causes  of  action  to  sue  thereon,  or  giving  an  indooement 
to  procure  a  suit  to  be  placed  in  his  hands,  as  to  make  it  lawful  for  a  party  to  agree 
with  an  attorney  to  give  him  a  portion  of  the  demand,  if  and  when  recovered,  in  con- 
sideration of  his  bringing  suit  for  the  recovery  of  such  demand.  Satterlee  v.  Frasufy 
3  Sand.  &  C.  R,  141. 

22 
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In  Borry  ▼.  Wkitti^,  I  Code  Rep.  K.  8.,  101,  the  nperior  court  Mid,  <' Wiffa. 
out  conaderinf  whether  the  etatiitee  egainst  ohamperty  and  mainteoenee  have  boen 
abrogated  by  the  oodet  whioh  we  yery  mnch  donbt,  we  do  not  think  the  ooort  ia  de- 
prived  of  the  power  of  looking  into  arrangementi  between  attorney  and  client,*'  and 
in  the  ease  then  before  the  court,  a  reference  was  ordered,  to  inquire  if  the  amoaiifc 
receired  by  the  attorney  was  exoeemye,  and  on  the  referee  reporting  that  it  was^  the 
attorney  was  ordered  to  refund  a  portion  of  the  amount  he  had  receiTed. 

€•$19  in  existing  9uiU. 

Costs  in  suits,  both  at  law  and  in  equity,  pendmg  1st  Jnly,  1648,  ezoept  the  oouli 
of  motions  therein,  are  to  be  regulated  by  the  old  fee  bill.  Thueott  ▼.  Aimg,  4  Pr. 
B.  173  £  Doty  ▼.  iireien,  ib„  439 ;  3  Code  Rep.,  119.  Where  an  action  was  cum- 
menced  under  the  code  of  1848  and  decided  after  the  code  of  1849  went  into  eflect, 
it  was  held  that  the  costs  must  be  regulated  by  the  oode  of  1849.  Holmf  ▼.  Bt. 
John,  2  Code  Rep.,  46. 

DouhU  €09tM, 

It  has  been  held  that  this  section  abolished  the  right  to  double  ooeti  given  by  2 
R.  &,  617,  ss.  34  dL  25.  HaUenbeek  v.  MiUer^  4  Pr.  R.,  239.  Van  RenM§elaer  t. 
Sidd,  3  Code  Rep ,  234.  Bagmr  t.  Jones,  I  Code  Rep.  N.  S.,  234.  ifoore  t. 
Weetervelt,  t6.,  131.  Neetle  ▼.  Jonee,  t6.,  401 ;  6  Pr.  R.,  172 ;  but  the  oontrary 
was  held  in  Murray  t.  Haokine,  4  ?r.  B.  263.  Ckadwiek  t.  Brother,  i6.,  283. 
Barber  ▼.  Croeeett,  6  ib.,  45  ;  1  Code  Rep.  N.  8.,  501.  Calkins  ▼.  WilUams,  aod 
Calkins  t.  Brandy  I  Code  Rep.  N.  8.,  53. 

Of  the  opinion  that  double  costs  may  be  allowed,  are  Wells,  801,  Hand,  and  Ma- 
son. JJ. ;  eontraf  Parker,  Willard,  Duer,  Ulaheeffer,  Ingraham,  Daly,  and  Wood- 
TUff,  J  J. 

The  proTisions  of  the  revised  alatutee  allowing  double  coats,  allowed  them  only 
in  cases  of  yerdict,  demurrer,  nonsuit,  non  pros.,  or  disoontinoanoe ;  and  a  report  of 
reisreeo  is  not  within  the  statute.  19  Wsnd.,  225.  And  in  Calkins  ▼.  WilHamat  1 
Code  Rep.,  N.  S.,  53.  Calkins  t.  Brand,  ib.,  Maaon,  J.,  held  that  the  puUio  offi- 
«  oera  sued  as  such,  are  entitled,  where  they  succeed  in  the  action  and  the  trial  in  by 
jury,  to  double  costs.  Bat  that  they  could  not  have  such  costs  where  the  trial  had 
been  had  before  referees. 

Before  the  code  it  was  held,  that  where  the  defendant  was  entitled  to  double  oosto 
in  the  action,  he  was  also  entitled  to  doable  ooets  on  a  writ  of  error.  Burekls  t.  Luce^ 
3  Pr.  R.,  236.  And  see  to  the  same  effect,  Foster  v.  Cleaoeland,  6  Pr.  R,  353  ;  1 
Code  Rep.  N.  S.,  402. 

Security  for  costs. 

The  code,  it  has  been  decided,  does  not  repeal  the  provisions  of  the  reviaed  atat- 
ntes  relative  to  security  for  costs ;  and,  therefore,  a  plaintiff  who  resides  out  of  the 
city  of  New  York,  suiug  in  the  saperior  court  of  that  city,  must  give  secority  for 
costs,  if  it  is  required  of  him  by  the  defendant '  Askbahs  v.  Coussin,  2  Sand.  S.  C 
R.,  632.  Blossom  v.  Adams,  2  Code  Rep.,  59.  This  role  has  been  applied  to  n 
certiorari  (an  appeal)  broaght  to  reverse  a  justice's  judgment  Ib.  And  in  a  caae 
where  there  had  been  a  default  and  judgment,  and  the  tatter  stood  as  security,  tiM 
plaintiff,  after  being  let  in  to  defend,  moved  for  security  for  costi^  and  the  motion  was 
granted.  Gardner  v.  Kelly,  I  Code  Rep.,  120 ;  2  Sand.  8.  C.  R.,  633.  And  where 
the  plaintiff,  who  resided  in  the  county  of  Cayuga  at  the  commencement  of  the  ac- 
tion, subaequentlv  assigned  the  demand  in  suit  to  a  resident  of  the  city  of  Mew 
York,  and  this  uct  was  set  np  in  opposition  to  a  motion  for  security  for  costs, 
Campbell,  J.,  decided  that  security  for  coets  must  be  given.  Pkanix  v.  Teioae- 
hendy  1  Sand.  8.  C.  R.,  634,  in  note  ;  2  Code  Rep.,  2.  And  it  was  also  held  ia 
the  supreme  court  that  a  non-rendeut  plaiotifl^  necessarily  prosecuting  in  the  right 
of  her  intestate,  must  give  secority  for  coets.  Murphy  v.  i>ar2tn^<en,  1  Coda 
Rep.,  85. 

If  the  plaintiff  does  not  permanently  reside  within  the  jurisdiction  of  the  court 
(or,  in  case  of  several  plsintifiii,  if  they  are  all  non-rendents)  ;  or  is  the  truateeof 
any  debtor ;  or  is  an  insolvent  who  has  been  discharged  from  bis  debts,  or  wboae  per- 
•son  has  been  exonerated  from  imprisonment,  pursuant  to  any  law  (where  the  suit  ia 
oommenced  for  the  collection  of  any  debt  contracted  before  the  assignment  of  hia 
eatate) ;  or  has  been  committed  in  ezecntion  for  a  crime ;  or  la  an  infant  whoae  next 
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fHeiid  htm  not  ghren  leeiirity  for  coits ;  in  any  of  ihiMM  ewes  th«  defendant  may  re- 
quire the  plaintiff  to  file  aecority  for  the  payment  of  the  coata  that  may  be  inenrrad 
in  defending  the  action.    12  R»  S.,  515,  a.  1. 

A  temporary  abaenoe  of  ihe  plaintiff  will  not  entitle  the  defendant  to  aeourity  for 
eoBia  2  Wend.,  358 ;  4  t6.,  602  ;  8  t^.,  134.  Bat  an  abaence  of  a  year  ia  not  tem- 
porary.   2  Wend.,  258 ;  and  tee  4  Sand.,  a  C.  R.,  198. 

So  if,  after  the  commenoement  of  the  aetioo,  the  plaintiff  beoomea  a  non-resident 
(or  all  the  plaintiflb  become  non-reaident),  or  inaoWent,  and  be  discharged  or  exone- 
rated, as  aboye  mentioned,  or  be  aenteneed  to  the  State  priaon  for  any  term  lew  than 
for  life^  the  defendant  may  reqoire  the  like  aeonrity.  Id.,  a.  2.  And  in  all  anch 
eaaee  the  plaintiff 'a  attorney  ia  individually  liable  for  the  ooata  to  an  amount  not  ex- 
ceeding one  hundred  dollars,  until  the  aecnrity  is  filed.  Id.^  a.  7.  The  atatote  impo- 
aea  this  liability  on  the  attorney  only  when  the  plaintiff  is  a  non-xeaident  at  the  com- 
menoement  of  the  aait.  Alexander  v.  Carpenter y  3  Denio,  266.  The  circumstance 
that  the  plaintiff  subsequently  moyes  out  of  the  State,  or  out  of  the  jariadiction  of 
the  court,  doea  not  render  the  attorney  liable  for  coats,  although  he  oontinoes  the  pro- 
ceedings in  the  cause  after  the  plaintiff  haa  left  the  State.  Long  t.  Hall,  I  Code 
Rep.,  N.  S.,  115. 

In  Mississippi  it  has  been  held  that  a  plaintiff  who  has  given  bond  and  surety  on 
aning  out  an  attachment,  cannot  be  requited  to  give  farther  aecnrity  for  coats.  Houae 
y.  Bieme,  5  Sme.  &  M.,  622. 

A  salt  mast  be  commenced  in  the  name  of  an  infant— aole  plaintiff— to  entitie  the 
defendant  to  seearity  for  coatsi  (2  R.  A,  446,  a.  2.)  Hulberi  v.  Newell,  2  Code 
Repi,  54. 

Where  a  hoaband  and  infant  wife  brought  a  aoit  jointly,  the  defendaat  was  not 
entitied  to  aecnrity  for  costs,  although  the  hoaband  waa  appointed  and  named  in  the 
proceedinga  as  next  friend  of  the  wife.    lb. 

Application  for  secnritv  may  be  made  at  any  atage  of  the  caoae.  1  Edw.  Ch, 
R,,  450. 

The  defendant  waives  an  order  for  aecnrity  for  costs,  by  patting  the  cause  on  the 
calendar.    2  Edw,  Ck,  R^  494. 

One  surety  for  coata  ia  aofficient,  and  the  plaintiff's  attorney  may  be  the  surety. 
4  Sand,,  Ck,  R,  434. 

If  the  surety  becomes  inaolveot  another  must  be  snbaUtated.  9  Edw,  Ch*  £., 
906. 

A  substituted  next  friend  must  give  security  for  costs.  Colden  v.  Haekine,  3 
Edw.Ch.  R,3n. 

As  a  general  rule,  the  defendant  will  not  be  allowed  to  have  the  aecnrity  increased 
over  $250.    1  Haw.,  Spe,  T.  B„  146. 

The  defendant  may  except  to  the  sureties,  but  the  exception  mast  be  made  within 
tweuty  days  after  he  receives  notice  that  the  security  is  filed.    (2  R.  S„  516,  s.  5.) 

When  a  bond  is  given  for  security  for  cosu  in  the  lowest  sum  the  statute  pre- 
aeribes,  and  the  defooaant  doea  not  object  to  it  within  twenty  days,  the  court  will  not 
entertain  a  motion  to  increase  the  amount  of  security.  Castellanoe  ▼.  Jonee,  4  Sand., 
S.  C.  R.,  679. 

The  suretiea  moat  juatify  within  twenty  days  after  they  are  excepted  to.  2R,S^ 
516.  s.  6. 

If  the  plaintiff  neglect  to  file  security  after  an  order  for  him  to  do  so,  his  proceed- 
inga are  stayed,  and  the  defendant  may  move  for  judgment  for  a  dismissal  of  the 
complaint.    12  Wend.,  2'J5  ;  19  ib.,  10. 

The  bond  for  security  for  costs  need  not  follow  the  precise  words  of  the  statute, 
but  it  will  be  sufficient  if  equally  iavorable  to  the  defendant.  Smith  v.  Norval,  2 
Code  Rep.,  14. 

The  bond  should  be  executed  by  the  sureties  alone  without  the  plaintiff.  1  How,, 
8pe,  T.  R.,  100.     . 

If  the  plaintiff  fail  in  his  action,  and  the  defendant's  coats  are  not  paid  according 
to  the  condition  of  the  bond,  the  defendant  may  commence  an  action  on  the  bond  as 
a  matter  of  oourae,  and  without  applying  to  the  court  for  leave.  7  Wend.,  482. 
But  before  commencing  an  action  on  the  bond,  a  demand  of  the  costs  of  the  plaintiff 
or  bia  suretiea  ia  neceasary.    5  Hill,  37 ;  1  How.,  Spe.  T,  R.,  100 ;  ib„  191. 
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§  804.  [959.]  (Amended  1849.)  WTien  allowed  of  courae  to 
theplamtiff. — Costs  shall  be  allowed  of  course  to  the  plaintiff 
npon  a  recorery,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  real  property,  or  when 
a  claim  of  title  to  real  property  arises  on  the  pleadings,  or  is 
certified  by  the  court  to  have  come  in  question  at  the  trial ; 

2.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty; 

3.  In  the  actions  of  which,  according  to  section  54,  a  court 
of  a  justice  of  the  peace  has  no  jurisdiction ; 

4.  In  an  action  for  the  recovery  of  money,  where  the  plain- 
tiff shall  recover  fifty  dollars  or  more.  But  in  an  action  for 
assault,  battery,  false  imprisonment,  libel,  slander,  malicious 
prosecution,  criminal  conversation,  or  seduction,  if  the  plaintiff 
recover  less  than  fifty  dollars  damages,  he  shall  recover  no  more 
costs  than  damages.  And  in  an  action  to  recover  the  possession 
of  personal  property,  if  the  plaintiff  recover  less  than  fifty  dol- 
lars damages,  he  shall  recover  no  more  costs  than  damages, 
unless  he  recover  also  proper^  the  value  of  which,  with  the 
damages,  amounts  to  fifty  dollars.  Such  value  must  be  deter- 
mined by  the  juiy,  court,  or  referee,  by  whom  the  action 
is  tried. 

When  several  actions  shall  be  brought  on  one  bond,  recog- 
nizance, promissory  note,  bill  of  exchange,  or  other  instrument 
in  writing,  or  in  any  other  case,  for  the  same  caus  e  of  action, 
against  several  parties  who  might  have  been  joined  as  defend- 
ants in  the  same  action,  no  costs  other  than  disbursements  shall 
be  allowed  to  the  plaintiff,  in  more  than  one  of  such  actions, 
which  shall  be  at  his  election,  provided  that  the  party  or 
parties  proceeded  against  in  such  other  action  or  actions, 
shall  at  the  time  of  the  commencement  of  the  previous  action 
or  actions,  have  been  within  this  State,  and  not  secreted. 


There  is  no  proTinoii  in  tlie  code  faying  from  the  operation  of  this  section 
pending  at  the  time  of  its  adoption ;  and,  therefore,  in  an  action  for  an  assanlt  and 
battery  commenced  whiie  the  code  of  1&48  was  in  force,  and  decided  after  the  paa- 
sage  of  the  code  of  1849,  where  the  plaintiff  reooTered  six  cents  damages,  it  was 
held  that  he  was  entitled  to  no  more  costs  than  damagea.  Hdlmet  t.  St  JbAii,  S 
Code  Ren.,  46.  The  same  was  decided  in  an  action  for  libeL  Tayhr  t.  Gardner y 
2  Code  Rep.,  47;  Belding  ▼.  Conklin,  ib,,  112:  4  Pr.  R.,  196;   Wheeler  y.  Wett^ 

Sate  J  ib.,  169.    And  in  an  action  for  assaalt  and  battery.    Stone  y.  Duffy,  1  Code 
:ep.,  N.  8.,  129  ;  Keating  y.  Anthony^  ib.,  233. 
Where  the  plaintifls  sued  in  the  superior  court  for  0414  51,  and  were  allowed 
only  $120,  and  the  defendants  set  up  a  counter  claim  of  098  38,  and  were  allowed 
f  78  24,  and  for  the  balance^  $41  76,  the  plaintifi  reooyered,  it  was  held  imder  the 
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code  of  1846^  wfaioh  m  far  m  related  to  the  qveKion  was  ideiKSoal  wHh  thie,  that 
the  defendant  waa  entitled  to  coeti.  Spring  ValUy  Shot  and  Lead  Co,  y.  Jackson. 
3  Saad.  8.  a  R^  6SS. 

In  Miits  by  eity  authoritiea  in  the  sapreotie  coart,  even  to  enforce  the  anetnnent 
lawa,  if  the  plaintifi  reeoyer  lew  than  $50  dainages^  they  ean  recover  no  mere 
•oatB  and  damafsa.  Tbia  waa  the  deoimon ;  the  case  Afoyor,  ^e.»  of  N^  Y.  t* 
HUUburg,  3  Code  Rep.,  153,  ie  erroneonsly  reported. 

The  title  to  land  did  not  eome  in  qneation  in  this  case ;  if  it  had  oome  in  ques- 
tion, the  only  proper  evidence  of  it  wonld  be  the  oertifioate  of  the  jadse  who  tried 
the  cansot  or  an  entry  in  the  minutes,  unless  the  pleadings  showed  it    /6. 

A  distinction  waa  made  between  coata  and  disbursements,  and  it  was  held*  that 
although  where  the  plaintiff  obtained  a  Terdiot  for  less  than  $50  he  was  not  entitled 
to  cost%  he  might,  nevertheless,  recover. his  disbarsements.  Netstony,  SweeVo 
Ex^oro,  3  Code  Rep.^  61.  Bat  it  was  provioosly  held  in  Smfi  v.  DeWitU  1  Code 
Rep.,  35,  and  subsequently  in  Btlding  v.  Conklin^  WheoUr  v.  Wootgate,  Stono  v. 
Duffy ^  and  Keating  v  Anthony ^  supra,  that  where  a  party  waa  not  entitled  to  costs, 
he  waa  not  entitled  to  diabursementa 

The  word  *^  teeoter  "  means  what  shall  be  aasessed  aa  damages  eo  nomine.  Van 
Homo  V.  FslTM,  3  Gamea  R.,  313  ;  Seaman  v.  BaiUv,  t6.,  314. 

Before  the  code  it  was  said,  that  the  amount  of  the  judgment  recovered  waa 
the  test  to  determine  the  ri^ht  to  costs.  13  Wendt  139 :  8  Johno.  R.,  Ill ;  13  t6., 
345  ;  18  Wend,,  560 ;  3  Hilh  137,  n.;  1  Bpo.  T,  R.,  l35. 

As  to  when  a  claim  of  title  to  real  prt^rty  arises,  see  note  to  section  55  of 
thiaeode. 

This  section  does  not  apply  lo  fcreolesure  sait&  Oallagkor  r,  Egan,  3  Sand.  S 
C.  R,  743 ;  3  Code  Rep.,  303. 

§  305.  (260.)  When  aUowed  to  defendant.— Oo%\a  ehall  be 
allowed  of  course  to  the  defendant,  in  the  actions  mentioned 
in  the  last  section,  unless  the  plaintiff  be  entitled  to  costs 
therein. 

^*  Section  305  of  the  code  ia  confined  to  the  actions  mentioned  in  section  304, 
which  does  not  apply  to  foreclosuie  suits,  as  is  shown  by  the  language  of  section 
308.'*    Per  Saodford,  J.,  in  OaUagker  v.  Egan,  3  Sand.  8.  C.  R,  743. 

In  a  foreclosure  suit,  the  court  will  permit  the  plaintiff,  on  receiving  his  debt  and 
costs,  to  dismiss  his  suit,  without  paying  costs  to  junior  incumbrancers  who  have 
a|»peared  to  protect  their  rightib    t6. 

So  aa  to  the  mortgagor,  pemonally  liable  for  the  debt,  who  has  conveyed  the 
mortgage  premises  subject  to  its  payment    lb. 

See  note  to  section  306. 

§  306.  [261.]  (Amended  1849-1851.)  When  aUowed  to 
either pa/tiy  m  the  disoretion  of  the  court- — ^In  other  actions 
costs  may  be  allowed  or  not,  in  the  discretion  of  the  court. 

In  aU  actions  'Uiherc  there  are  several  defendants,  not  uni- 
ted in  interest,  and  making  separate  defences  bj  separate  an- 
swers, and  the  plaintiff  fails  to  recover  judgment  against  all, 
the  court  maj  award  costs  to  such  of  the  defendants  as  have 
judgment  in  their  favor,  or  any  of  them. 

In  the  following  cases  the  costs  of  an  appeal  shall  be  in 
the  discretion  of  the  court : 

1.  When  a  new  trial  has  been  ordered ; 

2.  When  a  judgment  shall  be  affirmed  in  part,  and  revers- 
ed in  part. 
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The  words  in  iUUie  were  eabetitnted  in  1651  for  the  word  *'  whe».^ 

An  allegation,  in  an  answer  in  a  partitioo  aoit,  tliat  the  plaintiff  had  nnreaaon* 
aUy  refoaed  to  make  partition  by  deed,  was  stricken  oot  as  irrelevant ;  bnt  the  court 
refnsed  to  giTe-^oats  on  that  ground,  and  aaid :  *'  The  eoort  has  no  diaoretionary 
power  to  charge  either  party  with  the  entire  costs,  in  partition,  upon  sneh  grounds  as 
those  set  np  in  the  answer.  2  R.  S.,  352,  aa.  74,  75.  This  statute  is  not  repealed 
by  a.  306  of  the  code ;  but  the  latter  most  be  ooostmed  in  oonneotion  with,  and  aa 
qnali6ed  by  the  former.     MeChwan  t.  MorroWt  3  Code  Rep.,  9. 

The  **  other  action* ''  referred  to  in  this  aectlon,  refer  <Hily  to  equity  canaea  of 
aoUon.    Per  Willard,  J.,  in  Hindi  ▼.  ifyers,  4  Pr.  R.,  356 ;  3  Code  Bepu»48. 

Where  three  defendants  were  sued  in  an  action  of  assault  and  battery,  and  ap- 
peared separately  and  defended  by  different  attomeya;  a  verdict  rendered  against 
one  of  them  and  the  other  two  acquitted  ;  held,  that  under  sectiona  304  and  305  of 
the  code,  the  defendanta  acquitted  were  entitled  to  casta  agamst  the  plaintiff  Hind$ 
V.  Myers,  8  Code  Rep.,  48 ;  4  Pr.  R.,  356. 

But  two  defendaats  defending  by  the  same  attorney,  and  having  judgment  hi 
their  iiavor,  are  entitled  to  only  one  bill  of  costs.  Braden  v.  JTalcAatser,  1  Code  Rep.i 
K.  8.,  129. 

Where,  in  trespaas,  separate  defencea  are  made  by  aeveral  defendant^  in  good 
faith,  and  not  for  costs,  eaoh  is  entitled  to  a  full  bill  of  costs  on  succeeding  in  the 
suit.  CattaUomo  v.  BtauoilU,  2  Sand  8.  C.  R.,  670 ;  3  Code  Rep.,  204 ;  CoUmmb 
T.  Cuidwell,  I  Code  Rep.,  N.  a,  41 ;  and  see  aeotion  306  of  this  oode. 

Where  in  an  action  for  assault  and  battery  against  several  defendants^  whs  sp 
peered  and  answered  jointly  and  by  one  attorney,  the  plaintiff  recovered  against 
some  of  the  defendants  only,  and  to  an  amount  not  sufficient  to  carry  ooata,  held  that 
the  defendanta  who  had  judgment  in  their  favor  were  entitled  to  coots.    Stono  v. 
Dufu,  1  Code  Rep.,  N.S.,  139. 

TVo  defendaoti  who  appeared  by  the  same  attorney,  put  in  aeparate  anowen,to 
which  the  plaintiff  demurred,  the  deroorrera  were  allowed  with  leave  to  the  de- 
fendants to  amend,  on  payment  of  ooats ;  held,  that  the  plaintiff  waa  entitled  to  a 
aeperate  bill  of  costs  against  eaoh  defendant.  Com$tock  v.  HalUek,  4  Sand.  6. 
C.  R.,  671. 

Several  defendants  appearing  by  difierent  attorneys  who  are  partners,  are  en- 
titled if  they  succeed  to  only  one  bill  of  costs.  Crofto  v.  Rockefeller,  1  Code  Rep.N". 
S.,  177 ;  and  where  in  an  action  against  several  defendanta  alleged  to  be  jointly  liable 
on  contract,  two  of  the  defendants  appeared  by  one  attorney,  and  the  other  defend- 
ant appeared  by  another  attorney,  who  was  a  clerk  in  the  office  of  the  former  attor- 
ney, and  the  defendant  succeeded,  but  one  bill  of  costs  was  allowed.  Perrf  v.  Lio^ 
ing$ton^  6  Pr.  R.,  404. 

Where,  after  being  commenced  separately,  the  defenoss  are  united  under  the 
aame  attorney,  or  are  in  truth  and  eflfoct  united  during  ihe  pendency  of  the  suit, 
there  can  be  bnt  one  set  of  costs  for  all.    CaotelUnoo  v.  BeauviUe,  anpra. 

Where  in  a  suit  against  three,  for  the  recovery  of  money,  two  aofibr  jodgmeat 
by  default,  and  the  third  defends  the  suit,  and  has  a  verdict  in  his  favor,  he  ia  en- 
titled to  costs  against  the  plaintiff  under  section  305  of  the  code.  Comoioek  v.  jBa- 
yard,  2  Sand.  S.  C.  R.,  705. 

Where,  in  an  action  for  libel,  two  defendants  defend  by  the  same  attorney,  and 
anawer  separately,  and  verdict  and  judgment  are  ^ven  in  their  favor,  but  one  bill  of 
coats,  and  one  set  of  charges  can  be  allowed  on  adjustment  by  the  clerk.  Tracy  v.* 
Stone,  3  Code  Rep.,  73. 

Three  defendants  being  sued  as  drawers  and  endorsers  of  a  note^  and  having  put 
in  a  joint  defence,  and  judgment  having  been  entered  for  the  plaintiff,  againat  two 
of  the  defendanta,  and  the  plaintiff  having  discontinued  aa  to  the  other  defendant, 
such  defendant  ia  not  entitled  to  costs,  because  he  did  not  sever  in  his  defence,  bat 
joined  with  the  others.    Stafford  v.  Onderdonk,  2  Code  Rep.,  115. 

See  note  to  section  305. 

§  307.  [262.]  (Amended  1849-1851-1853.)  AmoutU  of 
coats  allowed, — When  allowed,  costs  shall  be  as  follows : 

1.  To  the  plaintiff,  for  all  proceedings  before  notice  of  trial 
(including  judgment  when  entered), — 

In  an  action  where  judgment  upon  failure  to  answer  may 
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be  had  without  application  to  the  court,  seven  dollars ;  in  an 
action  where  judgment  can  only  be  taken  on  application  to  the 
court,  twelve  dollars ;  for  all  subsequent  proceedings  before 
trial,  seven  dollars ; 

9.  To  the  defendant;  for  all  the  proceedings  before  notice 
of  trial,  five  dollars;  for  all  subsequent  proceedings  before 
trial,  seven  dollars  ; 

3.  For  the  trial  of  issues  of  law,  if  separate  from  the  trial 
of  issues  of  fact,  to  the  plaintiff,  fifteen  dollars  ;*  to  the  defendant 
twelve  dollars ; 

4.  For  the  trial  of  the  issues  of  fact,  if  separate  from  the 
trial  of  the  issues  of  law,  to  the  plaintiff,  fifteen  dollars  ;  to  the 
defendant,  twelve  dollars  ; 

5.  For  the  trial  of  the  issues  of  fact  and  of  law,  when  tried 
at  the  same  time,  to  the  plaintiff  twenty  dollars ;  to  the  defend- 
ant fifteen  dollars ; 

6.  To  either  party  on  appeal,  except  to  the  court  of  appeals ; 
before  argument,  fifteen  dollars ;  for  argument,  thirty  dollars  ; 
l^nt  this  provision  shall  not  apply  to  appeals  i/n,  the  cased  7nenr 
tioned  in  section  349  ; 

7.  To  either  party  on  appeal  to  the  court  of  appeals,  before 
argument,  twenty-five  dollars ;  for  argument,  fifty  dollars  ; 

8.  To  either  party,  for  every  circuit  or  term  at  which  the 
cause  is  necessarily  on  the  calendar,  and  not  reached,  or  post- 
poned, excluding  that  at  which  it  is  tried  or  heard,  ten  dollars. 

But  in  a/n  cbdion  herec^terhrought  to  recover  dower ^  iefore 
ctdmeaevremen^^  of  real  property  aliened  hy  the  huabcmd^  the 
jplaintdff  shall  not  recover  costs  v/rUess  it  appea/y  that  the  dower 
was  demanded  iefore  the  commencement  of  the  action  and  was 
refused. 

The  ameDcLmeDtt  of  1852,  are  the  parte  in  t'lalte.  The  port  in  nibdiTwIoii  8,  is 
Dew,  The  words  in  iMio,  in  anbdiTiaion  6,  are  rabttitated  for  the  words  *'  from  an 
Older  granting  or  denying  a  non- enumerated  motion,''  which  words,  by  the  amend- 
ment of  1851,  were  sab&toted  by  the  words  '*  in  oasea  other  than  those  mentioned 
in  section  349." 

SubUviMn  1. 

Whether  a  plaintiff  entitled  to  ooste,  ia  to  be  allowed  $7,  or  $12,  for  <<all  pro- 
ceedings before  notice  of  trial,'*  does  not  depend  on  the  qaestion  whether  applica- 
tion has  in  fiust  been  made  to  the  court  for  judgment,  but  upon  the  nature  of  the 
aotion.    People  y.  Van  Detuen^  9  Code  Rep.,  7.    Thus, 

Where  a  plaintiff  reeoven  a  Yerdict  in  an  action  for  assanlt,  he  is  entitled  to  hsTe 
inserted  in  the  entry  of  judgment,  the  sum  of  012  coste,  **  for  all  prooeedtngi  before 
notice  of  trial,"  whether  any  applioation  to  the  court  has  in  fact  been  made  for  jndg^ 
ment  or  not.    /6. 
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The  fee  of  $1  for  all  sabteqaent  woceedingi  before  trial,  is  not  cluffgeaUe  vntfl 
the  action  has  been  noticed  for  trial ;  Bedell  v.  Powell^  3  Code  Itep.,  61 ;  Jfon-Moa 
V.  Ide,  ib.t  27  ;  and  on  payment  or  tender  to  the  defendant  of  05,  and  disbammeiitBi 
the  plaintiff  may,  at  any  time  before  the  caose  is  notioed  for  trial,  discontinue  the 
action.    lb. 

If  an  attorney  has  been  aotoally  employed,  though  no  BOtiee  of  letainex  has 
been  giyen,  the  defendant  is  nevertheless  entitled  to  $5  oosts,  and  the  plaintiff  can- 
not discontinue,  except  on  payment  of  each  oosts.  Foster  v.  Bsioea,  1  Code  Rep. 
N.  &,  S36. 

The  retaining  an  attorney  is  a  proceeding  in  the  oanae,  and  entitles  the  defendant 
to  costs.    lb. 

The  charge  afler  notice  of  trial,  $7,  is  taxable  bat  once,  olthoagb  the  caose  is 
more  than  once  noticed  at  the  circuit,  or  upon  a  reference.     It  is  a  charge  for  all 

Soceedings  before  actual  trial    Perry  t.  Ltvtngalon,  6  Pr.  R.,  404 ;  Jmekmm  t. 
eBumey,  t6.,  408. 
Where  a  Yerdlet  was  set  aside  on  payment  of  the  costs  of  the  otrcQit,  held,  diat 
in  such  costi  might  be  included  the  item  of  $7,  allowed  for  alt  proceedings  suboe* 
quent  to  the  notice  of  trial.    MUekell  ▼.  Westenelt^  6  Vt,  R.,  265. 

Subdivition  3. 

Where  questions  of  law  arise,  pending  the  trial  of  an  issue  of  faot,  and  the  pre- 
siding jodge  reserves  suoh  questions  for  further  consideration,  and  such  qnestiwis  are 
subsi^uently  decided  at  special  term,  as  a  motion  founded  on  the  elerk's  minotes, 
the  successful  party  is  entitled  to  include  in  his  oosts  015,  as  for  the  trial  of  an  iariue 
of  law  under  this  subdivisioa.    Waterbury  v.  Westtrvelt,  1  Code  Rep.  N.  S..  915. 

Where  a  demurrer  was  notioed  for  the  general  term,  and  placed  on  the  calendar, 
and  then  ordered  to  be  heard  at  the  special  term,  and  was  plaoed  on  the  special  term 
calendar,  and  heard  during  the  same  month  for  which  it  was  nolaoed  at  general 
term, — it  was  held,  that  the  prevailing  party  could  not  tax  a  fee  of  ||lOforthe 
general  term,  and  that  be  was  entitled  only  to  the  fee  of  |^15  for  the  argument  at 
the  special  term,    dmttoek  v.  HalUek,  4  Sand.  S.  G.  R.,  671. 

In  a  suit  for  a  partnership  account,  a  fee  for  the  trial  of  issues  of  law  is  taxable 
on  the  cause  being  beard  at  the  special  term,  and  a  reference  to  take  an  aooooal  di« 
rooted.  Wiggins  v.  Arket^rgt  4  Sand.  8.  G.  R.,  688.  After  the  referee  had 
determined  the  question  of  fact,  there  was  a  motion  for  a  rehearing  at  a  general 
tenn,  held  that  a  fee  for  the  trial  of  an  issue  of  law  was  taxable.    lb. 

Where  the  plaintiff  withdraws  a  juror  and  is  allowed  to  amend  his  complaint  on 
payment  of  costs  of  the  term,  the  defendant  is  allowed  $19  for  trial  foe,  and  $7  for 
services,  subsequent  to  notice  of  trial  and  befbre  trIaL  Dswsy  v.  SUwartf  6  Pr. 
R.,465. 

Subdivision  4. 

A  fee  of  $\%  for  the  trial  of  an  issne  of  fact,  is  allowable  in  an  action  at  iame 
where  the  plaintiff  foils  to  appear  when  th^  cause  is  called  upon  the  calendari  and 
the  defendant  takes  an  order  that  the  complaint  be  dismissed.  Dodd  v.  Carry,  2 
Code  Rep.,  69  ;  4  Pr.  R.,  133. 

Where  there  were  issues  of  fact  in  an  equity  ease,  and  on  the  reference  of  the 
cause,  the  referee  determined  the  questions  of  fact  involved,  held  that  the  prevailing 
party  was  entitied  to  the  fee  for  the  trial  of  issues  of  fact,  altiiough  the  order  of  refer* 
ence  reserved  all  other  questions.     Wiggins  v.  Arkenburg^  4  Sand.  S.  C.  R.,  688. 

Subdivision  6. 

The  former  language  of  this  subdivision  gave  rise  to  much  discussion,  the  result 
being  that  the  word  **not"  was  construed  to  mean  ''only."  Wilssnr.  Allen,  9 
Code  Rep.,  96.  Livingston  v.  Miller,  4  Pr.  R.,  49.  Savage  v.  Dorreis,  s6.,  74. 
Smith  V.  Lynds,  9  Sand.  S.  C.  R.,  733.  Taylor  v.  Sesley,  3  Code  Rep.,  84. 
Overruling  Nicholson  v.  Dunham,  ib.,  119.  It  cannot  be  denied  that  suoh  a  con- 
struction was  extremely  forced,  and  was  only  justified  by  the  injustice  and  incon- 
sistency which  would  have  resulted  from  giving  the  word  its  common  aeeeptatkwu 

Subdivision  7. 

Where  an  appeal  from  a  judgment  to  a  court  of  appeals  is  dismissed  with  costs 
for  want  of  prosecution,  the  respondent  is  entitied  to  recover  $95  together  with 
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diabnnmnents.  JToiimim  t.  Mm^ini  9  Sand.  8.  C.  R«,  739 ;  and  where  mob  an 
appeal  ia  diwDiieed  with  eoets  on  motion^  the  cause  not  having  been  argaed  on  the 
meriti  or  diamiawd  on  being  called  on  the  calendar,  the  respondent  is  not  entitled  to 
the  fee  of  $50  for  argument^  nor  to  the  fee  of  $10  for  attending;  when  the  canao 
is  not  reached  and  the  suit  is  dismissed  at  the  first  term.     lb. 

This  prorision  extends  to  appeals  brought  after  the  code  went  into  eflfoet  in  snita 
oommenoed  prior  to  the  paasage  of  the  coSe.    lb. 

Subdivision  8* 

It  is  the  practice  to  construe  the  provision  for  the  allowance  of  counsel  fees  for  at* 
tendance  at  the  terms  in  a  liberal  way.  Oftentimes  terms  fall  through  from  various 
causes,  but  it  is  never  deemed  to  be  a  good  reason  for  rejecting  this  item  in  the  bill 
of  costs.    Per  Oakley,  Ch.  J.,  in  Mmtwm  v.  Main,  2  Sand.  S.  C.  R.,  737. 

Where  a  stipulation  was  given  in  several  suits  depending  on  the  same  principal 
point,  to  the  effect  that  all  should  abide  the  event  of  the  one  first  tried,  and  the  suits 
were  noticed  for  trial  aeveral  terms  thereafter,  though  notee  of  issue  were  filed  in 
one  only — ^it  waa  held,  that  the  plaintiff  on  recovering  might  tax  a  fee  for  attend- 
ing at  those  teEOBs  in  each  of  the  eaosea    lb. 

Where  an  appeal  was  on  the  calendar  for  argument,  and  before  it  waa  reaohedf 
and  at  the  first  term  after  it  had  been  placed  on  the  calendar,  the  respondent  moved 
to  dismiss  the  appeal,  and  the  motion  was  allowed  with  cosCs^  held,  that  he  was  not 
entitled  to  the  term  fee  given  by  this  subdivision.  Kanouoe  v.  Marltn,  S  Sand.  S. 
Ck  R.,  739.  But  where  an  appeal  was  on  the  calendar,  and  not  reached  at  the  first 
term,  but  waa  reached  at  a  subsequent  term  and  dismissed,  the  court  refusing  to 
hear  it,  there  the  respondent  was  entitled  to  his  term  fee  for  all  the  terms  during 
which  the  appeal  was  on  the  calendar  and  not  reached,  but  not  for  the  term  at  which 
the,  court  refused  to  hear  it  Aekeroon  v.  Spoor,  3  Code  Rep.,  70.  Where  a  cause 
is  on  the  calendar,  and  is  poatponed  at  the  requeat  of  the  party  who  ultimately  sue* 
oeeds  in  the  suit,  he  is  not  en^ed  to  a  term  fee  for  any  term  at  which  the  cause  was 
so  postponed.    Hinman  v.  Borgen,  3  Code  Rep.,  225. 

In  actioiis  '^nec€$oorily  on  ikt  etdondar"  and  reforred  at  the  circuit  afUr 
tho  eouoe  was  eaUed,  the  prevailing  party,  on  entering  judgment,  is  entitled  to 
$10  oosts  of  tho  drenit,  besides  disbursements.  Bonton  v.  Sheldont  1  Code  Rep., 
134. 

B«l  where  the  canse  was  refetred  on  notion  hofmro  it  waa  reached  en  tho 
calendar  at  the  cinmit,  at  the  instanoo  of  the  defendant,  it  was  held  that  the 
$10  lor  a  oironit  fee  was  not  taxable ;  and  tho  oonrt,  Allen  J.,  said,  *'  If  the  eanso 
was  a  referable  cause,  as  it  doubtless  was,  inaMnnch  as  it  was  referred  on  motion, 
and  under  the  objeotaon  of  the  plaintiff,  it  was  not  neeessarily  upon  the  calendar.'' 
Pom  V.  JUetffgston,  6  Pr.  R,  404. 

The  term  fee  of  $10,  cannot  bo  allowed,  when  the  canse  is  unneoeosarily  on  the 
calendar.    Jonningo  v.  Fay,  1  Code  Rep.  N.  8.,  231. 

In  the  New  Tork  common  pleas,  it  was  held  by  Daly,  J.  in  Bonion  v.  BugnaUf 
1  Code  Rep.  N.  9.,  229,  that  the  prevailing  party  on  a  reference  cannot  tax  a  term, 
fee  of  $10  for  each  term  of  the  court  that  may  have  elapsed  pending  the  reference ; 
bat  that  a  term  fee  may  be  taxed  fbr  each  new  notice  of  hearing.  As  to  the  last 
noint,  it  has  been  held  otherwise  by  Roosevelt,  J.,  in  the  supreme  courtt  in  the  cans  of 
Harria  v.  Bennett  (not  reported),    flee  page  297,  onto,  in  the  note. 

Where  the  plaintiff  in  a  suit  commenced  before  the  code  took  eflfeet,  omitted  to 
try  the  cause  when  it  waa  called,  by  reason  of  which  omWon.  it  was  placed  at  tho 
bottom  of  the  calendar  at  the  next  term,  and,  although  noticea,  was  not  reaehed  on 
the  calendar,  hot  the  plaintiff  had  been  placed  under  a  stipulation  to  try  the  oauae  at 
the  last-mentioned  term,  it  was  held,  that  he  was  entitled  to  the  oosts  of  that  term  as 
oosts  in  the  cause.    Peal  v.  Wooionolt,  4  Sand.  8.  G.  R.,  689. 

Whore  only  the  plamtlff  nolieea  the  cause  for  trial  and  haa  it  in  his  power  to 
try,  but  for  any  reaaon  doea  not  ehoose  to  do  so,  he  cannot  recover  the  costs  of  tho 
dronit    WkippU  v.  WiUiamo,  4  Pr.  R.,  2a 

A  party  entitled  to  the  coala  of  a  ofa^nit  (for  attendaaocb  dec.),  should  move  tho 
first  opportunity  after  the  cifBult  adjonrna,  or  ho  will  bo  hold  to  h«vo  waived  hia  right 
to  the  coats,    lb. 

8oe  note  to  ssetions  172, 322. 
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§  308.  [368.]  (Amended  1849.)  AUowanee^  in  addUAon^  <f 
a  percentage  on  the  recovery  or  dai/m. — ^In  addition  to  these  al- 
lowances, if  the  action  be  for  the  recovery  of  money,  or  of  real 
or  personal  property,  and  a  trial  has  been  had,  the  conrt  may, 
in  di£Scnlt  or  extraordinary  cases,  make  an  allowance  of  not 
more  than  ten  per  cent,  on  the  recovery  or  claim,  as  in  the  next 
section  prescribed,  for  any  amount  not  exceeding  five  hnndiied 
dollars ;  and  not  more  than  five  per  cent,  for  any  additional 
amount. 

Such  aUowance  may  likewise  be  made  upon  the  recovery 
of  judgment  in  any  action  for  the  partition  of  real  property,  or 
for  the  foreclosure  of  a  mortgage,  or  in  which  a  warrant  of  at- 
tachment has  been  issued,  or  for  the  construction  of  a  wOl  or 
other  instrument  in  writing,  and  in  proceedings  to  compel  the 
determination  of  claims  to  real  property,  and  also  in  any  case 
where  the  prosecution  or  defence  has  been  unreas  onably  or  un- 
fidrly  conducted. 

Tb»  ieotkm  does  not  apply  to  jadpooent  on  apponl.  Mariim  ▼•  McCwmUht  3 
Band.  8.  C  R.,  755 ;  and  mo  5  Pr.  R^  249.  And,  therefore,  no  allowanoe  can  be 
made  to  the  preyailing  party  on  an  appeal  from  a  judgment  at  apeeial  term»  Ib^  or 
an  appeal  to  the  oonrt  ef  appeala.  Wolje  t.  Van  NoHrandy  4  Ft,  R.,  208 ;  3  Coni8.,570. 

Whtn  th€  alUwamc€  ka»  been  made. 

Under  the  code  of  1848,  Edmooda.  J.,  held,  that  be  would  give  the  aUowaaea  in 
an  caaea  where  an  inqneat  waa  taken  for  want  of  an  aiidavit  of  raerita.  F^mler  t. 
HmHont  1  Code  Rep.,  51.  But  Parker,  J.,  aQbaaqoently  aaid  he  waa  eleariy  •£ 
opinion  an  allpwanoe  oonld  not  be  mada  under  each  etreauMtaneea.  H^  t.  Prem' 
tiee,  I  Code  Repi,  81.  And  Harrii^  J.,  aaid  the  oaae  of  FevUer  t.  HmHmt,  mnat  be 
OYtrrnled  Beere  y.  Squire,  i  Code  Rep.,  84  )  and  nee  Xtet  v.  Wrigkt,  3  P^.  R., 
405. 

It  haa  been  held  that  it  ahonid  be  made  in  mil  referred  eaaaa.  iVtaar  v.  JEaaaauHt, 
5  Pr.  R.,  153 ;  3  Code  Rep.,  192.  And  in  all  aetiona  eommenoed  by  attMhment 
againat  non>reiidenta.  Weodward  v.  Orier,  8  Code  Repi,  13.  And  where  the  trial 
lasted  4  or  5  daya  it  waa  allowed.  Howard  v.  R»me  f^  Tunic  Plank  Bond  Cb.»  3 
Code  Rep.,  41 ;  4  Pr.  R.,  416. 

And  It  wia  aaid  in  one  caae  that  it  ahoald  be  made  in  all  litigated  eaeea.  />yd^ 
Mn  V.  MeDonnldt  5  Pr.  R,  121.  But  as  regaida  tbii  it  waa  aaid,  the  court  ahonid 
diieriminate  in  litigated  oaaee  between  diffionlt  and  extraordinary,  as  oontradiatin- 
gnlahed  from  comrooo  and  ordinary.  Eaoh  oaae  most  be  determined  aoeerding  to  iti 
peenlier  cironmatancea ;  no  general  role  can  be  adopted.  Per  Unhbard,  J.,fai  Ax  t. 
€huld.,  3  Code  Rep.,  209 ;  5  Pr.  R.,  278. 

Where  a  anit  waa  brooght  againat  ezecatora,  upon  a  elain  for  peraooal  aarvioaa 
rendered  the  testator,  and  the  defendauta  unneeetwffMy  Mvered  m  their  defeooea, 
employing  three  aeparate  attorneys,  thereby  increasing  the  labor  of  the  plaintiff's 
attorney  tiireefold,  and  the  trial  of  the  cause  occupied  sixteen  daya ;  held,  that  K  was 
an  **  extraordinary  caae,"  justifying  an  extra  allowanoe  under  aection  308  of  the  cede. 
Fort  T.  Gooding,  9  Barb.  S.  C.  R.,  388. 

•  Every  suit  which  is  groundlesi  in  its  origin,  and  vexattoas  in  ita  purpoae,  bapros- 
eontion  unieasooably  and  unfidrly  eonduoid,  and  calla  for  an  allowatiee.  Jlssrsy. 
Weetervelt,  1  Code  Rep.  N.  S.,  135. 

The  code  makes  no  allowance  for  drawing  caaea,  engrotaing  aame,  &c.,  nor  for 
an  argument  on  a  motion  before  the  special  term  for  a  new  trial ;  but  perhaps,  in 
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diflieiiH  or  extraonliiiary  miM)  tfit  pravttiliDip  party  may  he  eompenntdd  by  an  extra 
aUowancA.    Graham  ▼.  MilUman^  4  Pr.  R.,  435-439. 

When  the  allowane$  hat  been  refueed. 

Where  jadgrment  was  obtained  pnrsnant  to  section  347.  Beers  ▼,  Squire,  I  Code 
Rep.,  84.  Where  two  actiooe  were  broagbt  for  niatteni  which  might  have  been 
oomprieed  In  ooe.  Sackett  t.  Ball,  4  Pr.  It,  71 ;  3  Code  Rep.,  47.  Where  lees  was 
reoorered  than  the  defendant  had  oflfered  porioant  to  eection  385,  aithongh  the 
defendant  waa  entitled  to  coats  subsequent  to  the  offer,  nevertheless,  an  allowance  waa 
denied  him,  on  the  groand  that  the  court  had  not  power  to  order  it  MeLeee  v.  Avery, 
3  Code  Rep.,  104.  Where  the  defendant  was  surety  only.  Qould  t.  Chajrin,  2 
Code  Rep.,  1 07.  Riee  v.  Wright,  3  Pr.  R.,  405.  And  where  the  plaintiff  recovered 
less  than  one-third  of  the  amount  of  his  claim.  Fieh  v.  Forranee^  5  Pr.  R,  317. 
Where  an  inquest  was  taken.  Hall  v.  Parker,  7  Leff.  Obs.,  138.  In  a  foreclosure 
Boit ;  it  not  appearing  that  it  was  difficult  or  extraordinary.  Auetin  v.  Lathar,  9 
Code  Rep.,  81.  Probably  it  would  be  held  otherwise  now.  Where  the  trial  occupied 
but  two  or  three  hours,  and  there  was  nothing  peculiar  in  the  character  of  the  oanaCi 
although  the  questions  were  somewhat  complicated.  Dexter  v.  Gardner,  5  Pr.  R., 
417  ;  1  Code  Rep..  N.  S.,  80. 

Where  the  plaintiff  set  forth  nineteen  difbrent  claims  against  the  defendant,  and 
demanded  judgment  for  $3,000 ;  and  on  reference,  it  appeared  that  a  portion  of 
the  claims  were  unfounded,  and  the  referee  reported  $1,161  02  due  the  plaintiff,  It 
was  held,  that  the  plaintiff  was  not  entitled  to  an  allowance,  although  it  appeared  that 
the  hearing  consumed  a  portion  of  four  days.    Sande  y.  Sande,  6  Pr.  R.,  453. 

If  the  trial  was  of  extraordinary  length,  it  waa  made  so  by  causes  for  which  the 
defendant  was  not  alone  responsible,    lb. 

There  being  no  test,  the  allowance  should  be  denied  in  donbtfol  casee.  Sm,  J. 
Gifuld  V.  Chapin,  3  Code  Rep.,  107. 

An  action  to  restrain  proceedings  to  foreclose  a  mortgage,  is  not  within  section  309 
of  the  code,  and  the  court  has  no  power  to  make  an  allowance  in  such  an  action.— 
Strong  V.  Snyder,  I  Code  Rep.,  N.  S.,  178. 

Where^  when,  and  to  whom  the  applieaiion  ehould  be  made. 

The  applioation  must  be  made  before  the  entry  of  judgment.  Martin  v.  McCor* 
shM,  3  Sand.  S.  C.  R.,  755  ;  1  Code  Rep.,  N.  a,  914.  It  must  be  made  to  the 
**  aourt/*  and  cannot  be  made  to  a  **ju9iice  at  ehamhere?^  Maim  v.  Tyler^  6  Pr. 
R.,  336 ;  1  Code  Rep.,  N.  a,  362 ;  Supreme  Court  rule,  82 ;  and  it  should  be  made 
in  the  eoanty  wheiie  the  jndgment  is  renderedi  anless  some  special  reason  exists  far 
qiptying  elsewhere.    Niver  ▼.  Roaeman,  5  Pr.  R.,  153 ;  3  Code  Rep.,  193. 

When  the  tiial  k  by  jury,  the  applkntion  shonld  be  made  at  the  coming  in  of  the 
verdiot,  or  at  least  during  the  term  at  which  the  trial  is  had.  Flint  v.  Richardmm^ 
9  Code  R.,  80.  Vaa  Jteaasslasr  v.  JTtdd,  5  Pr.  R.,  943.  And  it  must  be  to  the  judge 
who  tried  the  oanse.    lb,    Saekett  t.  Bolt,  3  Code  Rep.,  47 ;  4  Pr.  R.,  7 1 . 

Where  ejeotmeot  had  been  brought  in  the  svperior  court  of  the  city  of  New  York, 
and  judgment  passed  for  the  defendant,  whiob  on  writ  of  error  waa  affirmed  in  the 
court  of  appeals,  on  motion  in  the  court  of  appeals  for  an  additional  allowance,  the 
oanrt  on  denyinff  the  motion,  said  :  The  additional  allowance  pursuant  to  t)us  section 
can  only  be  made  by  the  court  of  original  jorisdictioQ,  and  in  reference  to  the  trial  in 
that  conrt    Wolf  ▼.  Van  Noeirmmd,  4  FT.  It,  308 ;  3  Coma.,  570. 

It  is  too  late  to  apply  at  general  term  after  judgmant  on  appeal  Van  Ren$9tlaer 
r.  Kidd,  5  Pr.  R.,  243. 

Where  the  action  ia  to  recover  possession  of  property,  and  the  verdict  is  for  the 
defendant,  the  jury  most  aasess  the  value  of  the  property  claimed,  or  the  defend- 
ant  cnanot  have  any  additional  allowanoe  lor  eeata.  Flint  v.  Biehardeonf  3  Code 
Rep.,  80. 

The  appUeation  shoald  be  on  notioe.  JVteer  r.  IKesomnir,  3  Code  Repi,  193 )  and 
ihwe  V.  Manr,  ih„  31.  *^  Bnt  perhaps  there  is  no  objection  to  entertaining  the  ap- 
nlicati4»  at  the  time  of  the  trial  without  a  formal  notice^  if  the  same  judge  is  then 
Mding  a  speoial  term.  That,  I  suppose,  is  what  Mr.  Justice  Parker  intended  to  say 
fai  Van  RonomUMT  ▼.  Kidd  (5  Pr.  R,  349).  Bnt  if  not  then  made,  notioe  shonld  be 
given,  as  in  other  cases."    Per  Hand,  J.,  in  Mamm  v.  Tyler ^  soptn. 

Allowanee  after  trial  before  a  referee. 

Where  the  trial  is  had  before  referees,  the  application  must  be  made  to  the  court 
for  the  allowance^  HoweT.Ji«ir,3CodeRep.,9i;4F».R,353;/rtMrT.£o«miafi, 
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5  Pr.  lU  153 ;  3  Code  Hepb,  192.  Hm  tppUmtioB  tfaould  be  on  notice  to  the 

liere  the  trial  baB  been  before  a  referee,  the  court  shoald  be  famished  with  aa 
^davit  of  faets  saffioieDt  to  enable  it  to  form  an  opinion  on  the  aubject  lb.  The 
mere  certificate  of  the  referee,  that  the  canae  »  within  thia  action,  ia  not  sufficient. 
Facta  mast  be  stated. 

In  Gould  V.  Chapin^  3  Code  Rep.,  107,  the  trial  was  before  a  referee,  who  reported 
in  favor  of  the  plaintiff,  and  j^ve  a  certificate  that "  the  InTestigation  and  trial  of 
the  canae  invoWed  difficult  questions  of  law,  and  which  required  and  evidently  re- 
eeived  much  examination  and  preparation  on  the  part  of  the  conoseL'*  On  this  cer- 
tificate and  report  the  plaintiff  moved  for  an  allowance.  The  motion  was  resisted  on 
an  affidavit  of  the  defendant's  attorney,  denying  that  the  cause  waa  difficult  or  extra- 
ordinary, and  stating  that  the  referee's  certificate  was  obtained  ex  parte.  Sill,  J., 
denied  the  motion,  and  said,  *'The  referee's  eertificate  (aasomiog  that  it  may  be  prop- 
erly used  as  the  foundation  of  the  motion),  does  not  state  what  questions  arose  on  the 
trial,  nor  what  the  questions  of  law  were  which  he  deemed  difficult  ones.  No  one 
will,  I  think,  contend  that  these  questions  are  to  be  settled  by  the  referee  instead  of 
the  oonrt  The  certificate  states  no  fact  upon  which  I  can  for  myself  form  any 
opmion  whether  the  caae  waa  a  difficult  one,  and  I  am  not  satisfied,  from  the  papers 
befwe  me^  that  it  is  one  of  that  difficult  and  extraordinary  character  which  entitles 
the  plaintiff  to  an  allowance  beyond  the  statutory  oosta.*' 

Hmrii  v.  Bennett  (not  reported)  was  a  case  where  the  trial  was  by  a  referee,  who 
reported  in  favor  of  the  plaintiff  for  about  $600 ;  and  gave  a  certificate  ex  parte,  that 
the  case  was  difficult  or  extraordinary,  and  that  an  allowance  of  $50  ought  to  be  made 
to  the  plaintiff.  The  defendant  objected  to  the  allowance.  But,  per  Roosevelt,  J., 
The  defendant's  counsel  insists  first,  that  the  case  was  not  diffionlt  or  extraordinary. 
How  is  that  point  to  be  determined  7  Is  the  judge  sitting  to  dispose  of  merely  an  in- 
cidental question,  to  be  compelled,  on  every  ooeasbn,  to  review  all  the  proceedings 
and  evidence  taken  before  another  officer ;  or,  in  other  words,  virtually  to  try  the 
cause  de  novo  ?  Such  a  practice  never  could  have  been  contemplated ;  and  If  estab- 
lished, would  lead  to  a  consumption  of  time  and  a  delay  of  justice  which  would  not 
be  endured.  The  good  sense  of  the  rnle  seems  to  be  that  the  opiaioo,  duly  certified, 
of  the  referee  or  judge  who  tried  the  cause,  shall  be  conclusive  to  determine  whether 
the  case  waa  difficnlt  or  extraordinary,  unless  the  plaintiff  points  oat  distmetly,  epe- 
cific  and  palpable  groonds  of  error,  or  the  amonnt  of  the  proposed  aUewnnoe  shoold 
be  so  great  as  to  carry  the  evidenee  of  prejudice  or  misconception  on  its  fiuse.  The 
terms  "  diffienll  and  extraordinary"  are,  in  thematlvea»  more  er  lesa  anoerlain.  That 
which  is  easy  to  one  grade  of  ability  may  be  arduous  to  another }  and  that  which 
aatonisbea  to-day  aa  annsoal,  may  be  a  thing  of  everyday  oeenrrance  to-morrow. 
Dke  the  teima,  reasonable  and  unreasonable,  in  law,  and  orthodox  and  hetarodexi  In 
theology,  their  definitiona,  in  practice,  are  aa  varions  aa  the  human  mnid  and  the 
habita  of  thought  and  boainess  to  which  it  has  been  trained  Thia  eritieism  impliM 
no  disparagement  of  the  code.  Uncertainty,  in  a  greater  or  leas  degree*  le  common 
to  all  laws,  and  indeed  to  all  forms  of  speech.  In  the  present  caae,  moreover,  aa  in 
most  questions  of  damages  determinable  by  a  jury,  H  is  incident  te  the  very  nature 
of  the  suUect  itself.  Hence,  aa  Mr*  Justioe  Gray  remarked,  ia  Sonde  v.  Sandt,  6 
^.  R,  453,  *'  Justioee  of  the  eame  district  have,  in  similar  eases,  differed  not  only 
upon  the  question  of  allowance^  but  upon  its  amonnt ;  and  in  different  districts  dif- 
ferent opinions  exist  in  relation  to  what  are  difficnlt  or  extraordinary  cases;  and  the 
disparity  in  the  amounts  allowed  alone  renders  the  administration  of  justice,  in  this 
respect,  inharmoniousi*'  •  Not  feeling  disposed  to  inereese  the  nncertainty  inherent 
in  the  anbjeot,  I  shall  adopt,  aa  a  general  role,  the  oertifieatee  of  the  referoea.  The 
fifty  dollars,  therefore,  being  within  the  percentage  preacribed  by  the  oode,  must  he 
allowed. 

In  oases  heard  before  a  referee,  the  motion  for  an  extra  nllowaoee  for  ooeta  it  sub- 
ject to  the  same  rnles,  with  respect  to  the  plaoe  at  which  it  shoold  be  made,  aa  any 
other  motion.  Sprang  v.  Snyder,  I  Code  Rep.,  N.  &,  178.  In  a  previons  ease. 
Niter  ▼.  Roetman,  3  Code  Rep.,  193 ;  5  Pr.  R.,  153,  it  was  held  that  snch  a  motion 
should  be  made  in  the  county  where  the  jndgmnnt  is  rendered  unless  some  i^eeial 
reason  exists  for  applying  ehiewhere. 

Amount  of  aUotomneo. 

In  the  superior  court  the  allowance  in  addition  to  the  costs  will  be  what  the  ooor^ 
deem  a  reaaonable  and  moderate  oonnael  fee.    Sheldom  ▼.  AUertom^  8  Sand.,  S.  GL 
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K.,  680;  and  in  tbe  first.  (hiFd,  and  eighth  Judidal  diitrietB  the  judgres  of  the  ni- 
preme  ooart  have  adoptea  and  purtue  toe  praotice^  in  mortgage  and  partition  oasee, 
of  making  a  enfficient  extra  allowance  of  ooete  to  make  the  compensation  eqaivalent 
to  that  allowed  under  tbe  old  fee  1»11  in  similar  oases.  Attttin  t.  La9kar,  2  Code 
Bep^ei. 

Ten  per  cent  was  allowed  on  the  aoMmnt  of  the  ▼erdiot  at  the  cireait  in  a  suit 
upon  a  promissory  note,  where  the  defendant  pnt  in  a  fiUse  answer,  by  which  the 
plaintiff  was  thrown  over  a  drouit.    Willard  v.  Andrewt^  4  Pr.  R.,  65. 

Review  of  order  for  alUwanee, 

"  There  may  be  cases  where  tbe  order  may  properly  be  reviewed ;  snob,  for 
instance,  as  where  a  molioa  for  allowanoe  is  made  on  affidavits,  showing  the  cause 
to  have  been  nnreasonubly  conducted  or  defended.  When  tbe'  motion  is  made  on 
affidavits  it  may  be  reviewed.  When  it  is  made  upon  the  minutes  of  the  trial  it 
oannot  be  reviewed."    Per  Ingraham,  J.,  in  DamA  v.  Fielder,  1  Code  Rep.,  N.  S., 

Where  an  order  for  an  allowanoe  was  appealed  from*  and  the  only  papers  sob* 
mitted  were  the  order  and  the  bill  of  costs,  Daly,  J.t  said,  "  I  give  no  opinion  as  to 
whether  the  general  term  can  review  this  order,  bnt  I  am  quite  clear  they  cannot 
review  it  on  a  mere  sabmission  of  the  order  and  bill  of  oosts."    lb, 

§  309.  [264.]  (Amended  1849.)  Percentage^  how  com^pvUd. 
•-^These  rates  shdl  be  estimated  as  follows  : 

1.  If  the  plaintiff  recover  judgment,  it  shall  be  upon  the 
amount  of  money,  or  the  value  of  the  property  recovered,  or 
claimed,  or  attached,  or  affected  by  the  construction  of  the  will, 
or  sought  to  be  partitioned,  or  the  amount  found  due  upon  the 
mortgage  in  an  action  for  foreclosure. 

2.  If  the  defendant  recover  judgment,  it  shall  be  upon  the 
amount  of  money,  or  the  Value  of  the  property  claimed  by  the 
plaintiff  or  attached,  or  affected  by  the  construction  of  the  will, 
or  of  the  defendant's  interest  in  property  sought  to  be  parti- 
tioned, or  the  amount  claimed  in  an  action  for  foreclosure. 

Such  amount  of  value  must  be  determined  by  the  jury, 
court,  or  referees,  by  whom  the  action  is  tried,  or  judgment 
rendered,  or  the  commissioners  appointed  to  make  partition  in 
an  action  therefor. 

See  note  to  preceding  section. 

§  310.  [265.]  Interest  on  verdict  or  report^  .when  (Mowed. — 
When  the  judgment  is  for  the  recovery  of  money,  interest  from 
the  time  of  the  verdict  or  report  until  judgment  be  finally  en- 
tered, shall  be  computed  by  the  clerk,  and  added  to  the  costs 
of  the  party  entitled  thereto. 

The  interest  thus  allowed  forms  no  part  of  the  damages^  nor  does  it  entitle  the 
plaintiff  to  tax  a  higher  rate  of  oosts  than  he  was  entitled  to  on  tbe  original  verdict. 
1  Bfe.  7.  R,,  135. 

As  to  interest  by  way  of  penalty  on  appeal,  sea  note  on  pi  38^  ante. 


850  00818.  [§S11. 

§  311.  [266.]  (Amended  1849.)  Oo9ts^  hoWj  to  he  inserted  in 
Judgment. — ^The  clerk  shall  insert  in  the  entry  of  jadgment,  on 
the  application  of  the  prevailing  party,  upon  two  days'  notice 
to  the  other,  the  sum  of  the  charges  for  costs,  as  above  provided, 
and  the  necessary  disbursements  and  fees  of  officers  allowed  by 
law,  including  the  compensation  of  referees,  and  the  expense 
of  printing  the  papers  upon  any  appeal.  The  disbursements 
shall  be  stated  in  detail,  and  verified  by  affidavit,  which  shall 
be  filed. 


This  lecUon  is  identical  with  wetion  366  of  the  eode  of  184S,  and  the  diabi 
menti  alladed  to  are  tiioee  criyen  by  3  R.  S.,  634,  a.  20,  which  I  do  not  uoderetaod 
to  be  repealed,  as  is  the  18th  seotion  of  the  aaai*  act  Bwift  ▼.  De  Witt,  3  Fr.  R., 
380 ;  1  Code  Re|i.,  35. 

When  nttiee  is  neMftory. 

A  defendiuit  not  appearing  is  not  entitled  to  notice  of  adjosting  the  ooeta  Rich* 
arda  v.  Svetter^  1  Code  Rep.,  117 ;  Wileox  v.  Cwrtie,  ih.,  137.  Bat  giving  notice 
of  appearance  entitles  the  defendant  to  notice  of  adjosttng  the  ooets.  EUon  r.  N,  Y. 
Squil.  ifM.  Co.f  8  Code  Rep.,  30. 

A  person  liable  to  pav  costs  on  a  foreclosure  by  adTertisement,  on  whoee  reqvisi- 
tion  the  costs  are  taxed,  is  entitled  to  fonr  days'  notice  of  taxation.  Re  Jfett,  6  Pr. 
R.,963. 

If  the  costs  are  not  adjusted  on  the  day  for  which  notice  is  giren,  and  the  opposite 
party  do  not  attend,  the  costs  may  be  adjoated  on  a  sabseqaent  day  withoat  farther 
notice.    1  Johnt.  Ca$.,  33;  3  Wend.,  352. 

What  it  a  et^fieitnt  notiet, 

Serrice  of  notice  on  Saturday  for  Monday  is  not  a  notice  of  two  days.  WhippU 
T.  WUlianUy  4  Pr.  R.,  38. 

The  code  does  not  reqnire  a  copy  of  the  items  of  oosta  to  be  aenred  with  the  notice 
of  adjostment,  OildertUeve  ▼.  ifoUssy,  1  Code  Rep.,  N.S.,  126 ;  bnt  in  the  soperior 
ooart  a  copy  of  the  itenn  of  costs  must  be  served  with  the  notiee,  /ft. ;  and  the  ordi- 
nary practice  is  to  serve  a  copy  of  the  oosta  with  the  notice. 

It  is  no  objection  to  a  notice  of  the  adjostment  of  costs,  that  it  was  given  before 
the  right  to  recover  was  established,  provided  the  right  to  sach  oosta  as  were  nodoed 
exist  at  the  date  for  which  the  notice  was  fpvea.    Anon,y  4  Sand.,  S.  C.  K.,  €93.- 

So  held,  where  the  plaintiff,  in  an  action  for  money  only,  in  anticipatioii  of  a 
defaalt,  gave  notice  of  adjasting  the  costs  to  which  he  would  be  entitied  on  taking 
judgment  by  defaalt,  for  a  day  subsequent  to  the  time  when  he  could  regularly  enter 
the  judgment    lb. 

Effect  of  omitting  notice. 

The  effect  of  omitting  to  give  notice  of  adjusting  the  costs,  in  the  eases  where  tiie 
defendant  is  entitled  thereto,  has  been  differently  decided ;  thus  in  EUon  t.  iV.  Y, 
Equit.  Ina,  Ce.,  2  Code  Rep.,  30;  B'k  of  Maaatlon^  lb.,  49 ;  Qoldsmith  v.  JITarpe, 
i6.,  49 ;  Doke  y.  Peek,  1  A.,  54,  it  was  held  that  the  omission  made  the  judgment 
irregular  and  liable  to  be  set  aside  on  motion ;  but  in  Richarde  v.  Swetxer,  I  Code 
Rep.,  117 ;  Hugheo  y.  Mulvey,  I  Sand.,  S.  C.  R.,  93 ;  Dix  v.  Palmer,  3  Code  Rep^ 
214 ;  5  Pr.  R.,233 ;  Tracy  y.  Humphrey,  1  Code  Rep.,  N.  S.,  197,  the  omission  was 
held  not  to  affect  the  regularity  of  the  jadgment>  but  only  to  entitle  the  defendant  to 
a  readjustment  at  the  cost  of  the  plaintiff 

The  question  was  again  brought  before  the  superior  court  in  Oilmartin  v.  Smithy 
4  Sand.,  S.  C.  R.,  684,  where  Bosworth,  J.,  held  (all  the  justices  of  that  court  conour* 
ring),  tliat  the  adjustment  of  costs  without  notice,  where  the  adyerse  party  is  entitled 
to  notice,  does  not  aflect  the  regularity  of  the  entry  of  judgment.  But  the  otmssioii 
of  notice  makes  the  ineertion  of  the  coctc  in  the  entry  of  iudgment,  irregular  and 
liable  to  be  yacated ;  so  also^  of  the  judgment  roll,  the  docket  of  judgment  if  per- 
fected, and  the  ezeoution  if  isaaed. 
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Power  of  ih$  dorh 

No  authority  if  conferred  on  the  clerk  to  adjoet  coate,  except  in  caaee  of  final 
judgment,  bat  &e  court  mar  confer  auoh  authority  by  a  special  reference  to  him. 
^eleraojv  t.  Spoor ^  3  Code  Rep.,  70 ;  Morrison  t.  Ido,  f^. ,  304 ;  MUekell  t.  WoHor" 
veli,  6  Pr.  R.,  26S;  Nellio  v.  Do  Forreot,  ib.,  413. 

The  clerk  ahould  examine  the  charges  whether  they  be  opposed  or  not,  and  should 
strike  out  all  diaburMmenti  and  charges  which,  in  his  jodgmeotyhave  been  anneoes- 
■arily  incurred.    2  R.  S.,  544,  s.  5;  19  Wend,,  113. 

Dieburoemente^  how  etated  and  verified. 

Where  there  are  eharges  in  ike  bill  for  the  attendance  of  witnesses,  the  affldsTit 
should  state  the  respeothre  names  and  places  of  abode  and  occupation  of  the  wit* 
nesses,  the  distance  they  respectively  travelled,  the  days  they  respectively  actually 
attended,  and  that  each  of  them  was,  or  was  believed  to  be,  a  material  and  neoessary 
witness  for  the  party  on  whose  behalf  he  was  subpoanaed.  5  Hill,  595 ;  3  t6.,  457 ; 
6  ib„  376 ;  3  Hall,  530  ;  19  Wend.,  82 ;  1  Code  Rep.,  N.  8.,  400  ;  5  Pr.  R.,  458. 
If  the  adverse  party  show  that  a  number  of  the  wituesses  were  not  called  at  the  trial, 
the  party  anking  for  the  expense  of  their  attendance  must  explain  why  they  were  not 
called,  or  the  expense  of  their  atteodaooe  should  be  disallowed.  6  Hill,  376.  The 
clerk  is  not  then  at  liberty  longer  to  follow  the  ordinary  afiSdavit  Bowling  v.  Buaky 
6  Pr.  R.,  410. 

Charges  for  copies  of  papers  cannot  be  taxed  unless  it  be  stated  in  the  affidavit 
that  such  copies  were  actually  and  necessarily  made  for  use,  or  used,  and  it  most  ap- 
pear that  the  disbursements  were  necessary,  and  reasonable  in  amount  2  R.  8., 
544,  s.  7. 

Where  postage  or  other  disbursements  are  charged  in  a  bill  of  costs,  each  item  of 
such  disbofsement,  and  the  occasion  or  circuoMtanoe  of  tlie  expenditure,  should  be 
fiarticularly  specified.  2  Paige^  459.  And  where  papers  are  sent  by  express  instead 
of  by  mail,  the  amount  of  carriage  paid,  not  exceeding  what  would  have  been  the 
amount  of  postage,  may  be  allowed.  Farmere*  Idtan  and  Truet  Co.  v.  Jewett^  in 
Chanc,  Dec,  1843.  Expenses  of  serving  subpoBuas  icannot  be  charged  as  a  dia- 
bnrsement  10  Paige,  507.  As  to  serving  complaint,  4  Pr.  £.,  28 ;  2  Sand.^  8, 
C.  £.,  742. 

Review  of  taxation  or  adjuetmenL 

Hie  acts  of  a  derk  in  adjusting  and  settling  the  amount  of  costs,  are  not  neces* 
aarily  final  and  conclusive  because  no  review  is  expressly  given.  The  court  has,  as 
«ne  of  its  Incidental  powers,  the  right  to  control  the  legal  acts,  and  compel  a  per« 
fcrmance  of  legal  duty,  of  all  its  inferior  offieen.  And  Uie  exercise  of  this  power  is 
peouliarly  neoessary  in  the  formal  and  proper  entry  of  a  judgment  Whipple  v. 
wUUama,  4  Pr.  R,  28.  And  a  motion  in  the  nature  of  an  appeal  from  the  act  of 
the  clerk  may  be  made  to  the  court ;  but  such  motion  can  onl^  be  made  at  a  special 
term.    3  Code  Rep.,  24. 

The  motion  should  be  made  promptly,  and  before  the  costs  are  paid.  CoUomh  ▼. 
Caldwell,  I  Code  Rep.,  N.  S.,  41 ;  aehermerhorn  v.  Van  Voret,  ib.,  400 ;  6  Pr.  R, 
456. 

The  clerk  refusing  to  accept  his  fee  of  fifty  cents,  is  no  ground  for  a  readjust- 
ment   lb. 

Where,  in  a  doubtful  case,  the  party  considers  himself  entitled  to  fiill  costs,  he 
should  not,  in  the  first  instance,  move  to  be  allowed  full  costs ;  but  should  apply  to 
the  clerk  in  the  usual  manner,  and  if  dissatisfied  with  the  clerk's  decision,  apply  to 
the  court  by  way  of  appeal  therefrom. 

On  motion  in  the  nature  of  an  appeal  from  the  decision  of  a  clerk,  allowing  items 
In  a  bill  of  costs,  the  affidavit  in  support  of  the  motion  should  show  that  the  allowr 
ance  of  such  items  was  opposed,  and  that  the  items  were  allowed  under  objection. 
People  V.  Oakee,  1  Spe.  T.  R.,  195. 

§  312.  [267.]  Clerks' fees.— The  clerk  shall  receive, 

On  every  trial,  from  the  party  bringing  it  on,  one  dollar ; 

on  entering  a  judgment  by  filing  transcript,  six  cents ; 

On  entering  judgment,  fifty  cents;  except  in  conrts  where 

the  clerks  are  salaried  officers,  and  in  such  conrts  one  doUan 
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He  shall  receive  no  other  fee  for  any  services  whatever  in  a 
civil  action,  except  for  copies  of  papers,  at  the  rate  of  five  cents 
for  every  hundred  words. 

The  fee  of  one  dollar  on  eyery  trial,  from  the  party  bringing  it  on,  ie  not  payable 
until  the  caoee  ie  called  on  to  he  heard.  Maleomb  t.  Jenningty  1  Code  Rep.,  41. 
Nor  ia  this  fee  payable  in  aetiona  referred  at  the  cireoit,  and  tried  before  refereea. 
Benton  t.  Sheldon^  I  Code  Rep.,  134. 

The  olerk  ia  not  ootHled  to  charge,  in  any  caae  whateyer,  for  anterlnflr  hi  the 
roogh  minotea,  or  in  the  hooka,  any  rale  or  order.  Where  either  party  deairea  a  copy 
of  an  order,  or  of  any  olhor  paper,  the  olerk  may  charge  for  the  Mme  at  the  rate  of 
fiye  ceota  for  every  handred  worda.  There  call  be  no  additional  ohaige  for  the  cer- 
tificate, or  for  the  aignatnre  to  the  oeitifioate.  Tbb  proyiaion  extend*  to  eyery  en- 
try made,  and  to  eyery  paper  filed. 

The  olerk  b  allowea  one  dollar  for  eyery  trial,  to  be  paid  by  the  party  bringing  H 
on.  Thia  eatende  to  trials  of  isaaea  of  law  aa  well  aa  isanea  of  foot  (S.  953.)  Tlie 
dark  ia,  therefore,  entitled  to  thia  fee  for  eyery  causa  aotaally  tried  at  the  oirenit,  in- 
dndmg  deroorrera ;  and  we  think,  though  thia  ia  perhapa  a  matter  of  aome  doubt, 
that  it  extends  to  inqoeat  and  jadgments  by  default,  under  aeotion  258,  when  doe 
notioo  of  trial  baa  been  given  of  iaanea  joined  in  the  eauae.  But  it  does  not  extend 
to  oaoaea  on  the  calendar  which  are  not  tried,  nor  to  triala  before  refereea.  The 
meaning  of  the  atatute  evidently  ia,  that  the  fee  ia  only  to  be  paid  to  the  olerk  when 
he  attenda  and  acta  aa  dark  on  the  trial. 

Under  thia  noviaion,  the  olerk  ia  entitled  to  one  dollar  for  aHending  every  argu- 
ment at  general  terma,  on  appeal  from  a  judgment  of  an  inferior  oourt.  The  oode 
regarda  auoh  argument  aa  a  trial  on  appeal,  a.  255,  308.  Thia  fee  ia,  thereforoi 
chargeable,  whether  it  be  on  an  appeal  from  a  jodgment  rendered  in  the  oirenit 
oourt,  or  on  a  report  of  refereea,  or  under  the  proviaiona  of  aeciion  318,  or  from  the 
judgment  of  a  oounty  judge.  We  think  it  is  also  chargeable  when  auoh  jodgment 
on  appeal  ia  taken  at  general  term  by  defoult  But  thia  aUowaaoe  doea  net  extend  to 
a  canae  put  on  the  calendar  and  not  argued.  Nor  does  it  extend  to  an  appeal  from 
an  order.  There  ia  no  fee  allowed  the  olerk  for  aoyaarvioea  on  apectal  nBOtioa,  or  on 
an  appeal  from  the  deeiaion  of  a  apecial  motion.  Theae  aervioea  are  paid  for  by  the 
libera]  conopenaation  allowed  the  clerk  for  other  aervioea. 

The  allowance  for  a  trial,  on  appeal,  ia  only  applicable  to  anita  eommeDoed  under 
the  oode.  No  auoh  fee  is  chargeable  by  the  olerk  for  atteadiag  on  meUoaa  for  now 
trials,  or  on  motions  to  set  aaide  reporta  of  refereea,  or  oa  other  argumeata  at  general 
terms,  in  old  causes.    Theae  are  mere  motions,  not  triala. 

Fifty  cents  ia  allowed  to  the  clerk  for  entering  a  judgment  Section  380  ahowu 
that  this  means  entering  the  judgment  in  the  judgment  book.  BeniUy  v.  Joneo^  4 
Pr.  R.,  355.  The  sum  of  charges  for  eoala  ia  to  Im  aaoertained  and  included  in  thia 
entry,  which  immediately  precedes,  or  ia  aimaltaoeoua  with  the  filing  of  the  judgmoot 
roll.  The  fee  of  fifty  cents  is  not,  therefore,  chargeable  till  the  perfecting  of  the 
judgment.  In  the  matter  of  the  clerk  of  Albany  eouniy^  3  Code  Rep.,  109.  The 
fee  of  fifty  cents  belongs  to  the  clerk,  and  he  has  a  right  to  reftiae  iU  Sehermtrk^rm 
y.  Van  Voret,  1  Code  Rep.,  N.  S.,  400  ;  5  Pr.  R.,  458. 

§  313.  [268.]  JSeferees"  fees.— The  fees  of  referees  shall  be 
three  dollars  to  each,  for  every  day  spent  in  the  business  of  the 
reference ;  but  the  parties  may  agree  in  writing  upon  any  other 
rate  of  compensation. 

See  note  to  '*  Trial  by  refereea,'*  p.  296,  ante* 

§  314.  [269.J  Costs  on  postponement  of  trial. — ^When  an 
application  shall  be  made  to  a  court  or  referees  to  postpone  a 
trial,  the  payment  to  the  adverse  party  of  a  sum  not  exceeding 
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ten  doIlarB,  besides  the  fees  of  witnesses,  may  be  imposed,  as 
the  conditiou  of  granting  the  postponement. 

Where  a  party  obUini  a  postponement  of  a  trial  to  a  anbeeqnent  term  on  pay- 
ment of  coats  on  the  caose  being  moved  for  trial,  on  his  omission  to  pay  the  same, 
the  adverse  party  may  insist  on  having  the  trial  proceed,  or  he  may  waive  that  right, 
and  the  oonrt  will  compel  payment  BulkeUy  y.  Keteliat,  U  Sand.  S.  C.  R.|  735. 
The  application  for  the  costs  must  be  made  without  delay,  or  the  right  will  be  deemed 
to  be  waived.    lb. 

The  eosta  on  postponing  a  oansa  at  the  cironit,  cannot  exceed  f  10,  besides  the 
fees  of  witnesses.  Aoxoa  v.  BtntUy,  6  Pr.  R.,  418.  The  case  of  Mitchell  v.  Wet* 
ttrvelt,  t6.,  265,  does  not  apply  to  a  postponement  under  this  section. 

The  eosts  should  be  paid  immediately  after  they  are  ascertained,  without  waiting 
for  any  demand.  19  Johns.  R.,  270.  If  the  trial  be  postponed  at  the  defendant*B 
request,  on  condition  of  his  paying  costs,  if  the  condition  is  not  complied  with,  the 
plaintiff  may  proceed  to  trial,  5  HUl,  516,  or  the  court  will,  if  the  plaintiff  has  lost 
the  opportunity  of  going  to  trial,  enforce  pavment  of  the  costs  by  attachment.  18 
Wend.j  509.  The  circuit  judge  cannot  make  a  direct  order  for  the  payment  of  the 
eosts.    51ft/i,5l6. 

Where  the  court  ordered  a  cause,  postponed  for  the  term,  at  the  defendant's  in- 
stance, on  payment  of  costs,  within  5H)  days,  or  that  plaintiff  have  judgment,  it  was 
held  that  on  aefault  made  in  payment  of  the  costs,  the  plaintiff  might  take  judgment. 
5  Hill,  446. 

In  a  case  since  the  code,  the  trial  was  postnoned  on  payment  of  costs.  The  de- 
fendant neglected  to  pay  the  costs.  The  court  aenSed  a  motion  for  an  attachment  to 
enforce  the  payment     Vretland  y.  Hughe$,  2  Code  Rep.,  43. 

§  815.  [270.]  (Amended  1849.)  Eeisting  suits.  CoaU  on  a 
motion, — Costs  may  be  allowed  on  a  motion,  in  the  discretion 
of  the  conrt,  not  exceeding  ten  dollars. 

Thb  seetien  was  substituted  for  seclioo  970,  In  the  code  of  1848,  which  enacted 
that  **  No  costs  shall  be  allowed  on  a  motion  except  the  oosti  of  resisting,  in  the  dis* 
eretion  of  the  court  not  exceeding  $10,"  and  under  that  provision  it  was  held  that 
althoiich  the  eosts  of  making  a  motion  could  not  be  directly  granted,  their  payment 
might  be  imposed  as  a  condition  to  relieving  a  party  who  was  in  default.  Rider  v. 
Dieig,  1  Code  Rep.,  82,  and  on  motion  for  judgment,  aa  in  case  of  a  nonsuit,  costs 
ef  the  motion  could  be  made  a  condition  upon  which  the  motion  was  denied.  Anders 
Jen  T.  JsAassii,  1  Sand.  S.  C.  R.,  786 ;  1  Code  Rep.,  94.  But  the  contrary  was  held 
in  another  case.  Richmond  ▼.  Rusiell,  1  Code  Rep.  85.  It  was  also  held  under 
tlie  oode  of  1848,  that  where  on  motion,  irregular  proceedings  are  set  aside,  and  the 
•irregular  party  had  leave  to  amend,  the  moving  party  might  have  costi^  as  a  aubsti- 
tate  for  costs  ef  the  motion  ;  the  irregular  party  would  be  regarded  as  moving  to 
amend     Wemre  v.  Sloewn,  1  Code  Rep.,  105 ;  3  Pr.  R.,  397. 

Seation  870  of  the  code  of  1848  did  not  apply  to  motions  in  the  court  of  appeals 
in  actions  eoromenced  prior  to  the  code  taking  effect  Syme  v.  Ward,  1  Code  Rep., 
101 }  3  Pr.  R.,  343 ;  1  Coam,,  531.  But  on  motion  for  rehearing  brought  before 
Jahfy  1848,  from  the  dedsion  of  one  justice  of  the  supreme  court  to  a  general  term 
held  after  that  time,  that  no  eosta  of  motion  could  be  allowed,  but  the  coats 
might  be  taxed  with  the  costs  of  the  suit  Van  Wyek  ▼.  AUiger,  1  Code  Rep ,  68 ; 
3  Pr.  R.,  992. 

Whether  such  would  have  been  the  eonstmetion  if  it  had  been  an  appeal  instead 
of  a  rehearing  f    lb. 

Where  the  no(ice  of  motion  statea  that  the  moving  party  will  ask  for  certain 
Tclief,  mere  than  the  court,  en  the  hearing  of  the  motion,  decide  he  Is  entitled  to,  he 
la  not  entitled  to  costs.  Whipple  v.  Wiliiume,  4  Pr.  R,  28.  And  where  the  notice 
of  motion  asks,  in  the  alternative^  for  two  diffH-eet  modes  of  relief,  one  of  which  the 
party  is  not  entitled  to^  costs  of  raposing  the  motion  will  be  allowed  to  the  oppoaite 
party.    Smith  v.  Jones,  2  Code  Rep.,  83. 

An  9fpml  firom  an  order  at  ehambera  ia  a  notkm,  and  where  no  costs  are  awarded 
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on  ili6  dMbkm  of  neh  u  appMl*  aone  ean  be  allowed.    SmwegM  ▼.  Dwrr^m^  4  Fr. 

S.,  74.  And  where  the  ooiirt  order  that  **  no  coeti  be  allowed  "  upon  grantiDg  a 
motion  in  an  interlooiitory  order  (diawlTing  an  iujanotioo).  and  the  party  in  wh<ae 
faror  the  motion  la  granted  finally  aucoeeda  in  the  auit,  ooata  for  each  motioB  eaaaot 
be  allowed  with  the  general  eoaia  of  the  oaaae.  Van  Wyek  r.  AUigtr,  4  Pr. 
R.,  164. 

If  the  order  had  been  silent  on  tHt  anbjeet  of  coats,  H  migbt  bave  left  a  <iaMti<m 
whether  the  costs  of  the  motion  shoald  not  abide  the  resnlt.  Bot  in  this  ease  the 
order  declares  that  no  costs  are  allowed,  and  the  olerk  haa  no  diaereCion  ia  the  mat- 
ter ;  he  is  not  to  say  whether  a  party  is  to  have  costs  or  not.  The  ooart  oaly  can 
decide  that  matter.     lb,,  and  Savage  t.  Darroto^  4  Pr.  R.,  74. 

Where,  on  notice  of  motion  to  change  the  place  of  trial*  the  notice  did  not  state 
that  the  moving  party  would  ask  for  costs,  but  ooocloded  in  the  ordinary  form  by 
atatiog  that  the  moriog  party,  the  defendant,  would  apply  for  saoh  other  and  farther 
order  in  the  premises  aa  the  coort^ay  deem  proper  to  grant,  the  plaintiff  did  not  ap- 
pear to  oppose  the  motion,  and  the  defeodaut  took  an  order  by  default,  which  order 
gave  coats  of  the  motion  to  abide  the  event  of  the  snit.  It  waa,  on  motion  ts  strike 
out  aa  irregular  so  mnoh  of  said  order  aa  allowed  costs^  held,  that  under  the  wordi 
asking  for  such  other  order,  the  party  could  not  take  costs  of  the  motion.  Northnf 
T.  Fan  D€U$en,  3  Code  Rep.,  140. 

That  in  all  motions  to  change  the  place  of  trial,  where  coats  are  asked  for  by 
the  notice,  costs  to  abide  the  event  will  be  allowed.    lb. 

Before  the  code,  it  waa  held  that  costs  would  not  be  allowed  on  motions,  unlesi 
such  motions  were  necessary  for  the  attainment  of  some  aubataotial  right  in  the 
cause ;  or  unless  they  were  awarded  by  way  of  pnniahment.  Jacohi  v.  Hooker^  1 
Barb.  S.  C.  R.,  71. 

The  court  will,  in  future,  be  disposed  to  grant  coata  to  the  anccessfbl  party  ia 
motlona  involving  the  eonstruction  of  the  eodei  Dalmr  t.  Oibwa^  3  Code 
Rep.  153. 

Where  a  motion  haa  been  granted  or  denied,  and  nothing  is  said  abont  eosti  ia 
the  order  deciding  it,  the  clerk  can  make  no  allowance  for  costa  of  suoh  motion  in 
the  final  coata  of  tho  aotion.  The  code  providea  for  no  coata  of  motion,  mnls«  the 
same  are  allowed  and  the  amount  fixed  by  the  court  on  the  decision  of  the  motion. 
jrorrisefi  v.  /de,  8  Code  Rep.,  37.  Van  Wyek  ▼.  Alliger,  4  Pr.,  R  164 ;  MiiikiU 
V.  Weatervelt,  6  76.,  265-311 ;  Nellie  v.  De  Porreet^  tb.,  413. 

Coats  giyen  under  this  section,  upon  motions,  the  amount  of  which  K  is  neoes- 
aaiy  to  ioaert  in  the  order,  refer  only  to  colUiteral  motions,  aoch  aa  a  motien  to  vaeate 
or  set  aside  some  proceeding,  or  for  relief  of  some  kind,  and  which  are  not  in  the  di- 
rect and  regular  progress  of  the  anit,  and  which  are  always  in  the  dimretion  of  the 
court.  It  IS  noYer  necessary  to  specify  the  amount  of  such  ooata  in  the  order,  apoa 
rootiona  which  are  made  in  the  regular  progress  of  the  suit,  anch  aa  motions  m  the 
nature  of  judgment,  aa  in  eaae  of  nonsuit,  non  proa,  for  a  eommisalon,  or  to  ehngo 
the  Yonue,  ^  In  these,  the  statute  giYos  the  coats,  not  the  ooart.  Szeept  that  in 
caaea  where  theae  motiona  may  be  denied,  for  aome  defect  of  papers  or  trregnlarity} 
then  the  coots  of  denial  are  to  be  inserted  in  tiie  order.  Tkamaa  r.  Clark,  5 IV.  Ri 
375  ;  1  Code  Repc,  N.  S.,  71. 

Where  the  object  of  motions  in  two  or  more  actions  are  alike,  there  shoald  he 
bat  one  set  of  papers,  and  ooata  of  only  one  motion  will  be  allowe«l.  HorrfagerJ* 
Homfager,  6  Pr.  R,  13. 

On  a  motion  for  a  new  trial  the  court  may  grant  the  ooata  of  ft  molkn,  not  ax- 
oeeding  (10.    Fellow  y.  Skeridmny  6  Pr.  R.,  419. 

The  conrt  will  impoae  costs  on  all  parttea  who  oommit  irregalaritiea.  Beeeft  t. 
Soutkwartk,  1  Code  Rep.  99.    Kellogg  y.  Kloek,  9  ib^  98. 

The  oode  haa  not  rep«aled  the  laws  of  1840  and  1847,  providing  for  the  eoUoo- 
tion  of  costs  on  a  motion.  Lueae  y.  Joknaan,  1  Code  Rep.,  N.  8.,  301.  Peillony 
Hougkion,  9  Code  Rep.,  14. 


If  coata  on  a  motion  are  not  paki  wftbhi  90  daya,  no  prevlona  demand  lanucjiasirrt 
prior  to  iasuing  an  execution  in  the  nature  of  a  j{.  fa,  for  their  oolteetimi.  ^. 
MitekeU  Y.  Weetervelt,  6  Pr.  R.,  965.  The  oasea  of  Baxard  v.  Oroee,  4  Pr.R.,  9S. 
JSelrersoii  y.  Spoar^  •&.,  361,  ao  far  aa  they  bold  a  demand  neoeaaafy  before  pnoM 
can  iaaae,  oveirnled.    lb. 
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§  816.  Co9t$  against  i/r^am/t  plaintiff. — ^When  coetB  are  ad- 
judged against  an  infant  plaintifiT,  the  guardian  by  whom  be 
appeared  in  tbe  action,  Bball  be  responsible  therefor,  and  pay- 
ment thereof  may  be  enforced  by  attachment. 

§  817.  (Amended  1851-1862.)  Costs  in  an  action  hy  or 
against  an  executor  or  adminiatrator^  trustee  ofaofi  empress  trusty 
or  a  person  estpressly  aiUhorizedly  statute  to  sue. — ^In  an  action 
proeecnted  or  defended  by  an  executor,  administrator,  trustee 
of  an  express  trust,  or  a  person  expressly  authorized  by  statute, 
costs  shall  be  recovered,  as  in  an  action  by  and  against  a  per- 
son prosecuting  or  defending  in  his  own  right,  but  such  costs 
shall  be  chargeable  only  upon  or  collected  of  the  estate,  fund, 
or  party  represented,  unless  the  court  shall  direct  the  same  to 
be  paid  by  the  plaintiff  or  defendant,  personally,  for  misman- 
agement or  bad  faith  in  such  action  or  defence.  But  this  sec- 
tion shall  not  be  construed  to  allow  costs  against  executors  or 
administrators,  where  they  are  now  exempted  therefrom  by 
section  forty-one,  of  title  three,  chapter  six,  of  the  second  part 
of  the  revised  statutes.  And  whenever  any  daim  against  a 
deceased  person  shaU  be  re/erred^  pursuant  to  the  provisions  of 
the  revised  statvte^^  the  prevailing  party  shaU  he  entitled  to 
recover  the  fees  of  referees  and  witnesses  and  other  necessary 
disbursements^  to  be  taxed  according  to  law.  And  the  court 
may  in  its  discretion  in  the  cases  mentioned  in  this  section  re- 
quire the  plaintiff  to  give  security  for  costs. 

ThefMirt  in  itmlie  wai  added  in  1851,  what  followi  the  Utdie  ww  added  in  1852. 

A  plaintiff  who  tnea  at  ezeenter,  on  jodgment  bein|f  rendered  against  him  k 
UaUe  for  ooeto*  either  peraonally,  or  to  be  paid  by  the  estate,  in  all  cases  where  one 
sviing  in  hb  own  right  wonid  pay  coats.    Ctcrltt  ▼.  Dtitlon,  4  Sand.  8.  C.  R,  719. 

A  oreditor,  soing  an  exeontor,  is  not  entitled  to  eosts,  on  the  gronnd  that  the  latter 
d!d  not  advertise  for  the  presentation  of  claims.  Bnyder  t.  Yoting',  4  Pr.  R.,  217  ; 
Vm  VU9k  ▼.  Bwrvughs,  6  Barb.  S.  C.  R.,d41. 

A  plaintiff  in  no  oase  is  entitled  to  recover  oosts  against  an  executor,  nnleos  there 
has  been  a  refusal  to  refer,'the  olairn  being  disputed,  or  an  nnreasonable  resistance  or 
BAgleot  of  payoMBt,  tho  damand  having  Imou  preaented.     16. 

Where  costs  were,  improperly,  and  wiihoot  leave  of  the  oonrt,  inoladed  in  the 
•airy  of  jadgment,  they  were  ordered  to  be  stricken  out  on  motion.    Jb. 

Where  two  perMms  sue  aa  ezeenton  and  fail  in  the  action,  one  of  them  eaunot 
be  oharged  with  costs,  on  the  ground  that  he  was  beneficially  interested  in  the  recov- 
ery fai  right  of  his  wife.    FuUef  v.  Joif9,  €  Barb.  8.  C.  R.,  829. 

The  section  of  the  reyised  statntea  referred  to  in  thia  aecUon,  is  as  follows,  '*  In 
Mieh  seit,  no  ooalB  shaU  be  recovered  against  the  defendants ;  nor  shall  any  costs  be 
recovered  in  any  snit  at  law,  against  any  ezecotori  or  admioiatrators,  to  be  levied  of 
their  property,  or  of  the  property  of  the  deceased,  unless  it  appear  that  the  demand 
en  which  the  aetioo  was  loanded,  was  presented  wtthm  the  time  aforesaid,  and  that 
its  payment  was  unreasonably  resisted  or  neglected,  or  that  the  defendant  refuaed  to 
refer  the  same  pnrsnant  to  the  preceding  provhions;  in  which  cases  the  oourt  may 
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direet  nieh  ootti  to  be  levied  of  the  property  of  the  defeedaiitot  or  of  the  deeeaeed,  w 
•hall  be  iost,  haviog  reference  to  the  iaoCs  that  appeared  on  the  trial.  If  the  action 
be  brooflrht  in  the  eapreroe  court,  each  facta  ahall  be  certified  by  the  jodge*  beiore 
whom  the  trial  ahall  hare  been  had. 

Under  this  Btatote,  it  has  been  decided,  that  coeta  will  not  be  allowed  agaioai  ez- 
eootofi,  on  the  ground  that  they  omitted  U>  giye  the  reqniaite  boUco  for  creditocs  to 
exhibit  their  elairoa,  if  the  enit  waa  bronght  before  the  tiuM  for  firing  the  notice  had 
arrived.  6  Hill,  386.  Nor,  where  a  claim  waa  preiented  to  one  of  aeveral  ezeoaton, 
which  he  disputed,  but  declined  to  refer,  aayiog  be  wiahed  to  cooanlt  hie  co-exeootonb 
before  doing  ao,  and  the  creditor,  wiihont  wailing  a  reaaonable  time  for  that  purpose, 
commenced  a  suit.    lb. 

8o,  if  the  executor  omtta  to  giro  the  notiee  to  credilon  required  by  law,  ooata  will 
be  collectable  out  of  the  estate  of  the  deceased.    23  WenJ.,  571. 

In  suiu  against  executors,  the  plalotifF  cannot  enter  judgment  for  ooeta,  without 
obtaining  leare  from  the  court.  6  Hill,  386w  And  so,  in  aotiom  proaecated  or  de- 
fended by  trusteea  of  an  express  trust,  or  a  peraon  expreosly  aothorixed  by  atatote, 
the  leare  of  the  court  most  be  obtained,  before  a  judgment  for  coats  can  be  entered. 
Such  leave  may  be  given  at  the  trial,  or  upon  a  motion  anboeqaently  made  for  that 
purpoee.  A  plaintiff  who  recovered  judgment  on  a  reference  on  the  above  statute, 
was  not  entitlod  to  coats,  onleos  the  demand  waa  vnreaaonably  resisted,  and  ainoe  the 
code  it  has  been  decided  that  a  proceeding  upon  the  reference  of  a  claim  againat  an 
ezecator  or  administrator,  pursuant  to  s.  32,  title  3,  chap.  6,  of  the  second  part  of  the 
revised  statutea,  is  a  anit  at  law  within  the  language  of  the  4lAt  aeotion  of  the  aame 
title,  and  is  embraced  within  the  excepting  clause  of  section  307  of  the  code. 

In  such  cases,  where  judgment  is  recovered  against  the  executor  or  admhilsim" 
tor,  oosta  do  not  follow  of  eoume,  but  are  governed  by  the  proviaions  of  the  revised 
statutes,  as  they  were  before  the  code  took  effect.  Laneing  t.  CoU^  3  Code 
Rep.,  246. 

There  are  but  two  grounds  on  which  execntois  are  chargeable  with  coals,  under 
8.  41,  2  R.  8.,  90 :  1st,  when  the  claim  has  been  presented,  and  payment  haa  been 
nnreasonably  resisted  or  neglected ;  2d.  When  there  haa  been  a  rerosal  to  referi 
nnder  s.  36,  the  claim  being  disputed.    Pert  v.  Gooding^,  9  Barb.  S.  C  R.,  388. 

Where  creditors  presented  to  exeontors  a  claim  against  the  estate  of  their  testa- 
tor, substantiated  by  their  oalh,  and  the  exeoatora  reftiaed  to  pay  it,  although  thay 
had  ample  funds  for  that  purpose ;  and  they  denied  the  jnstioe  of  the  whole  claim, 
without  oAering  to  refer  it,  and  refuaed  to  accept  a  fair  oner  of  oettlement ;  and  upon 
Bttit  brought  against  them  the  claim  waa  rednced  only  about  one-filth  in  amount 
and  that  reduction  waa  not  occasioned  by  a  failure  of  the  creditors  to  prove  the 
performance  of  the  whole  of  the  aervioea  charged,  nor  by  the  estahliabment  of  an 
offiwt,  but  aroee  from  a  dtffiirence  of  opinion  between  the  referee  and  creditors  aa  to 
the  value  of  serYices  when  no  precise  aum  had  been  agreed  upon,  and  the  daim 
reated  upon  a  quwUum  meruit;  held,  that  the  executors  were  properly  charged  with 
ooats,  on  the  ground  that  they  had  unreasonably  resisted  the  payment  of  the  de- 
mand,    lb. 

The  refusal,  by  executors,  to  refer  a  claim  against  the  estate,  may  be  e'tUier  by 
the  rejection  of  an  offer  to  refer,  made  by  the  creditor,  or  by  aome  equivalent  act  on 
their  part  An  unqualified  rejection  of  the  claim,  unaeoempanied  with  an  nflbr  to 
refer,  is  equivalent  to  a  reftual  to  refer.    lb, 

A  creditor  ought  not  to  be  required,  as  a  condition  to  entitle  him  to  ooala,  to 
ask  executors  to  refer  a  daim  after  the  latter  have  rejeated  it,  aa  nijnat  and  net 
due.    ib. 

A  claim  against  an  eatate,  cannot  be  aaid  to  be  nnreaaoaably  resisted  by  tba  ad- 
ministrator, where  the  credit  waa  originally  given  and  the  amount  charged  to  a  third 
person,  but  on  the  hearing  proved  to  be  for  the  benefit  of  the  deceaaed.  And, 
again,  where  the  daim  ia  reduced  in  amount,  it  cannot  be  aaid  to  be  unreaaoiiaUy 
resisted.    Conutoek  v.  Olmetesd^  6  Pr.  R.,  77. 

A  certificate  of  the  referees  that  the  claim  waa  unreasonably  raMted,  ia  n» 
evidence.    Ib, 

Costs  against  an  administrator  can  only  be  recovered  where  he  refuses  to  refer, 
or  where  the  claim  is  unreasonably  resiated  or  neglected^    Jb, 

Belden  v.  KnevoUon,  1  Code  Rep.,  N.  S.,  127,  was  an  action  against  an  adminia- 
trator  on  a  check  drawn  by  his  iotestnte.  This  answer,  taler  o/ia,  set  up  that  the 
defendant  bad  no  notice  that  the  check  was  demanded  and  not  paid.   Thia  part  of  the 
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MMwer  WM  adroittod.  The  plaintifi  applM  for  eotU.  The  motion  wm  denied, 
and  per  Oakley»  Ch.  J.,  '*  la  this  case  it  does  not  appear  that  any  notice  to  the  ore- 
Ahora  WW  ever  pnUiahed,  of  that  the  plainlifla  even  preiented  their  olaim  to  the 
defendant 

'*The  plaintiff!  have,  therefore,  failed  to  plaoe  themaelves  in  a  position  in  which 
they  ooold  olaim  ooata.  It  must  be  preaented,  and  paymeot  uoreasooably  neglected 
-er  resisted  t  in  order  to  l>ring  the  ease  within  the  ezoeption  provided  hy  the  forty-first 
•ection,  and  eliarge  the  defeodaot  with  coats.*' 

The  code  does  not  exempt  every  aarignee  or  trnstee  from  persona]  liability  to  oosts, 
Ibon^h  he  be  not  guilty  of  mismanagement  or  bad  faith.  VVhere  the  estate,  fond  or 
party  represented,  are  not  brought  before  the  court  by  the  pleadings,  judgment  for 
eosts  will  be  given  against  the  assignees  or  trustees,  personaliy,  should  the  defendant 
recover,  becanse  judgment  can  only  be  given  against  the  parties  actually  before  the 
court.  Would  an  assignee  who  has  a  fund  at  the  oommeoeement  of  tne  suit  from 
which  the  oosts  ought  to  be  paid,  should  he  be  unsuccessful,  be  deemed  to  have 
miamanaged,  if  he  pay  his  own  oosts,  dk^c,  instead  of  reserving  it  for  the  oppo- 
site party,  who  would  be  otherwise  entitled  to  it  ?  Per  Mitohell,  J.,  at  special  term, 
April,  185S;  in  Smith  t.  Horris,  (not  reported). 

§  818.  Ga8ta  an  review  of  a  decision  of  an  inferior  court  in 
a  special  proceeding. — ^When  the  decision  of  a  court  of  inferior 
Jorifldiction  in  a  special  proceeding,  shall  be  brought  before  the 
Aupreme  court  for  review,  sncli  proceeding  shall,  for  all  pur- 
poses of  costs,  be  deemed  an  action  at  issue,  on  a  question  of 
law,  from  the  time  the  same  shall  be  brought  into  the  supreme 
court,  and  costs  thereon  shall  be  awarded,  and  collected  in  such 
manner  as  the  court  shall  direct,  according  to  the  nature  of  the 
case. 

The  costs  on  an  appeal  from  a  som>gate*B  deeree  are  not  regulated  by  the  code, 
Ibey  roust  be  taxed  according  to  the  fee  bill  in  foroe  immediately  previoua  to  July, 
1848.    Shtrman  r.  Young,  6  Pr.  R.,  318. 

Where  pkintlfT  was  nonsuited  in  the  court  belew,  and^  npon  appeal  to  the  supreme 
court,  it  waa  held,  that  he  waa  entitled  to  recover  part  of  what  he  had  olaimed  in  his 
setion,  held,  that  the  costs,  in  such  case^  are  discretionary  with  the  oonrti  WeH  t. 
Newton,  5  Monthly  Law  Rep.  N.  S.,  164. 

§  819.  Costs  in  actions  hy  the  people. — ^In  all  civil  actions 
prosecuted  in  the  name  of  the  people  of  this  State,  by  an  offi- 
cer duly  authorized  for  that  purpose,  the  people  shall  be  liable 
for  costs  in  the  same  cases,  and  to  the  same  extent,  as  private 
parties.  If  a  private  person  be  joined  with  the  people  as  plain- 
tiff, he  shall  be  liable  in  the  first  instance  for  the  defendant's 
costs ;  which  shall  not  be  recovered  of  the  people,  till  after  ex- 
ecution issued  therefor  against  such  private  party  and  returned 
nnsatisfied. 

§  330.  The  same, — ^In  an  action  prosecuted  in  the  name  of 
the  people  of  this  State  for  the  recovery  of  money  or  property, 
or  to  establish  a  right  or  claim,  for  the  benefit  of  any  county, 
city,  town,  village,   corporation    or   person,   costs   awarded 


358  006T8.  [^  821, 822. 

against  the  plaintiff,  shall  be  a  charge  iigainst  the  party  for 
whose  benefit  the  action  was  prosecuted,  and  not  against  the 
people. 

§  821.  Causeagainst  euaignee  of  cause  of  action  after  action 
hrought. — ^In  actions,  in  which  the  canse  of  action  shall,  by  as- 
signment after  the  commencement  of  the  action,  or  in  any  other 
manner,  become  the  property  of  a  person  not  a  party  to  the  ac- 
tion, snch  person  shall  be  liable  for  the  costs,  in  the  same  man- 
ner as  if  he  were  a  party,  and  payment  thereof  may  be  enforced 
by  attachment. 

If  %n  Action  be  iHoaght  in  the  nrnne  of  another,  by  en  anignee  of  any  right  of 
action,  or  by  any  peraon  beneficially  intereeted  In  the  recovery  in  each  action,  mch 
aaignee  or  penon  will  be  liable  for  eoata  in  the  eame  caiea  and  to  the  eame  extent 
in  which  a  plaintiff  would  be  liable ;  and  the  paymeat  of  inch  costa  may  be  enforced 
by  attachment  3  R,  8.,  515,  a.  47.  19  Wend,,  151 ;  90  ib.,  630.  Such  assigneo 
or  person,  aleo,  ia  bound  to  indemnify  the  plaintiff  on  record,  and  will  be  directed  to 
pay  the  coeU,  on  hia  application.  20  Wend,,  S30 ;  7  t6.,  497.  If  the  party  in  in- 
tereat,  however,  anoceed  in  the  action,  and  the  defendant  snea  out  a  writ  of  error, 
and  the  judgment  ia  rererMd,  the  former  ia  not  liable  for  the  coala  of  the  reTOfaaly 
19  f6.,  151. 

An  aeeignee  ia  liable  to  the  defendant  for  coata,  although  the  aatignment  la  made 
pending  the  aoit,  if  beafterwarda  proceed  in  the  action  (5  Coia.,  17);  and  in  anoh  a 
caae  be  takei  the  demand  cum  onere^  and  ia  liable  for  the  cooCa  whidi  had  accrued 
before,  aa  well  aa  thoae  which  may  ariae  alWr  the  aaiignment  10  Wend,^  SS3 ; 
SO  t6.,  630. 

Where  a  real  plaintiff  proaecnted  a  auit  againat  the  defendant  for  a  penalty,  by 
Tirtue  of  a  parol  agreement  to  difide  the  amount,  if  incceaifuU  with  the  nominal 
plaintiff  on  record,  and  the  defendant  aneoeeded,  held,  that  the  real  plaintiff  waa 
liable  for  the  defeodant'a  coata.    GUe$  y.  ffulberi,  6  Pr.  R.,  319. 

A  perM>n  intereeted  by  way  of  mortgage  or  lien,  and  who  proaecutea  the  auH;  b 
anbjoot  to  the  coata.  1  Hillt  629.  So  he  ia  liable,  although  an  aangnee  of  only  part 
of  a  demand.    1  DeniOf  656. 

§  822.  Coets  on  a  settlement, — ^TJpon  the  settlement,  before 
judgment,  of  any  action  mentioned  in  eection  304,  no  greater 
sum  shall  be  demanded  from  the  defendant  as  costs,  than  at  the 
rates  prescribed  by  that  section. 

Where  the  plaintiff  brought  a  auit  upon  a  note,  and  before  the  Ume  to  awwer 
expired,  the  defendant  tendered  to  plaintiff*a  attorney  the  amount  claimed  to  be  due 
on  the  note— principal  and  intereet^-whieh  he  reftiaed  to  receiTc,  on  the  ground  that 
he  waa  alao  entitled  to  $1  coata ;  held,  on  a  motion  by  defendant  to  atay  all  plaintlff'a 
proceedioga,  and  that  the  note  be  delivered  up,  that  the  plaintiff  waa  entitled  to  auch 
ooati,  and  that  the  amount  ahoold  alao  have  been  tendered,  in  order  to  have  made 
auch  tender  of  any  avail  to  the  defendanL  RoekfeUow  t.  Widerwax,  2  Code  Rep., 
3;  3Pr.  R.,382. 

Where  a  tender  ia  made,  after  the  creditor  baa  employed  an  attorney  to  bring  a 
auit,  who  baa  filed  a  declaration  and  mailed  a  copy  to  the  aheriff  to  be  aerved,  but 
before  the  aarao  ia  eeryed,  it  ia  aofficient  for  the  debtor  to  tender  the  amount  of  tho 
debt,  without  offering  to  pay  the  plaintlff'a  coata,  eapecially  if  the  debtor  at  the  time 
of  making  the  tender  doee  not  know,  and  ia  not  informed  by  the  creditor  that  ooala 
have  been  incurred.    Hull  ▼.  Peter e,  7  Barb.  8.  C.  R.,  331 ;  3  Code  Rep.,  255. 

A  notice  of  diicontiunance,  without  payment  or  tender  of  ooata,  ii  a  nnlfity^ 
JIbrrMon  ▼.  Jde,  3  Code  Repw,  27. 
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If  an  attorney  haf  been  actually  employed,  thong;!!  no  notice  of  retainer  haa  been 
■erred,  the  plaintiff  cannot  diseontinne,  except  on  payment  of  $5  ccoti.  FoHer  t. 
Boweji,  1  Code  Rep.,  N.  S.,  936. 

In  an  action  againat  lereral  defendant!,  defending  aeparately,  if  the  plaintiff 
■ettlea  with  one  or  aome  of  the  defendanta,  without  the  eoncorrence  of  the  other  or 
othera,  he  ia  liable  to  soch  other  or  othera  for  the  coaii  of  the  defence.   9  Wend,^  435. 

In  a  forecloanre  init,  the  court  will  permit  the  plaintiff,  on  receiving  hia  debt  and 
ooata,  to  diamiaa  hia  anit,  without  paying  eoata  to  junior  incnmbranceta,  who  hare  ap- 
peared to  protect  their  rigbta.  So  aa  to  the  mortgagor,  peiaonally  liable  for  the  debt, 
who  haa  conveyed  the  mortgaged  premiaea  aubject  to  ita  payment.  Oallagher  t. 
J^an,  9  Sand  a  C.  R.,  742. 

Aa  to  diioontinuanee  of  action  to  recover  poatewion  of  penonal  ptopertyi  see 
note  to  **  Claim  and  delivery  of  pereonal  property,"  p^  218,  ante. 
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TITLE  XI. 


Of  appedU  in  civil  actions.* 

CHirrBft    L    Appeal!  io  general. 

II.    Appeals  to  the  ooart  of  appeals. 
IIL    Appeals  to  the  sopreme  ooart  from  an  inferior  conrL 
IV.    Appeals  in  the  supreme  court,  and  the  superior  oonrt,  and  the  court 
of  oommon  pleas  of  the  city  of  New  York,  from  a  single  judge  to 
the  seneral  term. 
V.    Appeu  to  the  coioirt  of  common  pleas  for  the  city  and  county  of  New 
York,  or  to  a  ooonty  court,  from  an  inlerior  court. 


Chapteb  1. 
Appeals  in  general. 

SsoTioff  333.  Writs  of  error  abolished,  and  appeals  substituted. 

334.  Orders  made  cot  of  court,  how  Tacated  or  modified. 

335.  Who  may  appeal. 

336.  Parties  how  desifoated  on  appeal. 

337.  Appeal  how  made. 

338.  Clerk  to  transmit  papers  to  appellate  court 

329.  Intermediate  orders  aSsoting  the  judgment,  may  be  roTiewed  on  the 

appeal. 

330.  Juogment  on  appeal. 

331.  Certain  appeals  to  be  within  two  years. 
333.    Other  appeals  witlun  thirty  days. 

§323.  [271.]  Exdating  euUs.  Writs  of  error  abdliehed  and 
appeals  substituted. — ^Writs  of  error  in  ciyil  actions,  as  they  have 
heretofore  existed,  are  abolished ;  and  the  only  mode  of  review- 

*  In  all  suits  commenced  before  the  code,  and  determined  afterwards,  the  partiea 
must  govern  themselves  on  appeal  as  far  as  may  be  practicable,  by  the  new  ma* 
chmery ;  bat  where  that  wiU  not  answer  the  purpose •  the  parties  are  at  liberty  to 
resort  to  the  former  practice,  unless  that  course  has  been  plainly  forbidden  by  the 
legislature.  Per  Brooson,  Ch.  J.,  in  FariMr'f  Loan  and  TruH  Co.  t.  CorroU,  5 
Pr.R.,311. 

Id  all  suits  commenced  before  the  first  of  July,  1848,  and  then  pending,  a  party 
intending  to  more  to  set  aside  a  nonanit  or  rerdict,  must  still  make  and  serve  a  oaae 
or  bill  of  exceptions  according  to  the  old  practice,  and  found  his  action  thereon.  An 
appeal  in  such  cases  to  the  general  term  according  to  the  provisions  of  the  code, 
cannot  be  taken.     Tknnpton  v.  Blanehard^  4  Pr.  R.,  360. 

See  also,  ScoU  v  Beekar.  3  Pr.  R.,  373.    Doty  v.  Brown,  ti.,375. 

Where  an  appeal  had  been  dismissed  with  costs,  and  the  costs  had  not  been  paid, 
and  the  appellant  entered  another  appeal,  the  respondent  moved  to  stay  the  proceed- 
ings on  the  second  appeal  until  the  costs  of  the  fint  were  paid,  the  court  granted  the 
motion.  And  per  Bronsou,  Ch.  J. ,  two  suooessive  appeals  io  the  same  case,  like  two 
actions  for  the  same  cause,  tend  to  vexation.    Droooor  y.  Brooko,  5  Fr.  B.,  75^ 
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ing  a  judgment,  or  order,  ia  a  civil  action,  ehall  be  that  pre* 
scribed  bj  this  title. 

An  appeal  is  a  aabititote  for  a  writ  of  error,  and  brings  under  examination  the 
same  class  of  aoesiions  as  were  subjected  to  the  consideration  of  the  appellate  court 
on  that  writ    morgan  r.  Bruce,  1  Code  Rep.,  N.  S.,  364. 

Ao  appeal  from  a  judgment  brings  before  the  appellate  court  only  the  determina' 
tion  of  the  court  below  upon  the  facts  and  its  interlocutory  decisions  upon  the  ques- 
tions of  law  upon  which  the  final  determination  depends.    lb. 

The  presumption  is  always  in  favor  of  the  action  of  the  court  below ;  and  he 
who  objects  mutt  point  out  tiie  error  in  the  proceedings.  Balfour  r.  Mitehtllf  12 
8me.  &r  M.|  626. 

On  an  appeal  from  a  judgment  of  a  court  of  First  Instance,  where  the  record 
contained  none  of  the  proceedings  of  the  court  below,  except  the  pleadings  and  judg- 
ment, and  these  were  sufficient,  no  portion  of  the  eyidence  being  returned ;  held,  tmit 
the  appellate  court  would  presume,  nothing  appearing  in  any  way  to  the  contrary, 
that  tne  proceediogs  were  regular,  and  sufficient  eTidence  was  adduced  at  the  trial  to 
warrant  the  judgment    OonxaUs  y.  HuntUy,  1  California  R.,  32. 

No  writ  of  error  can  issue  in  any  action.    See  section  457  of  this  code. 

§  824,  [272.]  Meisting  suits.  Orders  made  out  of  courts 
how  vacated  or  ^nodified. — An  order,  made  gut  of  court,  with- 
out notice  to  the  adverse  party,  may  be  vacated  or  modified, 
without  notice,  by  the  judge  who  made  it,  or  may  be  vacated 
or  modified  on  notice,  in  the  manner  in  which  other  motions 
are  made. 

This  section  is  identical  with  section  273  of  the  code  of  1848;  and  while  that 
code  was  in  force  it  was  held  not  to  apply  to  Injunction  orders  which  could  only  be 
▼acated  or  modified  pursuant  to  section  198  of  the  same  code,  identical  with  section 
825  of  this  code.  MiU$  t.  Thurohy,  1  Code  Rep.,  121.  This  section  does  not  apply 
to  an  order  made  out  of  court  «pon  noiiet ;  such  an  order  must  be  regarded  as  an 
order  at  special  term.    FolUit  ?.  Wetd^  3  Pr.  R,  360. 

This  section  extends  to  an  order  to  examine  a  defendant  in  proceedings  supple- 
mentary to  an  execution.    lAndtmy  y.  fiAemum,  1  Code  Rep^  N.  S.,  25. 

A  motion  to  vacate  an  order  made  by  a  justice  of  the  supreme  court,  out  of  coart> 
Ibr  a  defendant  to  submit  to  examination,  d^c,  pursuant  to  sections  292, 298,  may  be 
made  to  the  justice  who  granted  the  order,  or  any  other  justice  of  the  same  court 
Blako  T.  Locy,  6  Pr.  R.,  108. 

§  825.  [278.]  Moisting  suits.  WHo  'may  appeal. — Any 
party  aggrieved  may  appeal  in  the  cases  prescribed  in  this  title. 

§  826.  [274:.]  Eeistmg  suits.  PaHies  how  designated  on 
appeal. — ^The  party  appealing  shall  be  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent.  But  the  title  of  the 
action  shall  not  be  changed  in  consequence  of  the  appeal. 

This  section  is  said  to  apply  only  to  the  names  of  the  parties^  and  sot  to  the  name 
or  style  of  the  coart,  and  therefore  io  all  proceedings  on  appeal  in  the  court  of  appeals, 
the  papera  must  be  entitled  in  that  court,  and  not  in  the  court  from  the  decision  of 
which  the  appeal  is  brought    Cliekman  v.  Clickman,  1  Code  Rep.,  98. 
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§  827.  [275.]  (Amended  1849.)    Emsting  mdk.    Appeal, 

how  made. — ^An  appeal  must  be  made  by  the  service  of  a  notice 
in  writing  on  the  adverse  party,  and  on  the  clerk  with  whom 
the  judgment  or  order  appealed  from  is  entered,  stating  the  ap- 
peal from  the  same  or  some  specified  piurt  thereof.*  When  a 
party  shall  give,  in  good  faith,  notice  of  appeal  of  a  judgment 
or  order,  and  shall  omit  through  mistake,  to  do  any  other  act 
necessary  to  perfect  the  appeal  or  to  stay  proceedings,  the  court 
may  permit  an  amendment  on  such  terms  as  may  be  just. 

Thii  ■eotion  correipondi  to  Mction  275  in  the  code  of  1848.  In  the  code  of  1848 
the  aection  stopped  at  the  point  where  the  a»ttruk  ia  placed.  Upoa  thia  aeciioo,  aa  it 
stood  in  the  oode  of  1848,  where  a  notice  of  appeal,  which  atated  that  the  defendant 
appealed  *'froin  the  judgment  entered  in  this  aotion  to  the  general  term,"  was  objected 
to,  the  eonrt,  Harris  J.,  aaid,  *'  Such  a  notice  ia,  I  think,  a  aoffident  oomplianoe  with 
the  requirement  of  the  oode.  It  waa  not,  I  apprehend,  intended  to  require  that  the 
notice  of  appeal  should  be  more  specific  than  waa  required  upon  appealing  from  a 
deoreo  or  order  in  chancery ;  and  there  it  was  nerer  required  that  the  greunda  of 
the  appeal  should  be  stated  in  the  notice.  It  is  enough  if  the  notice  specify  what 
part  oi  the  judgment  it  ia  intended  to  review  vpon  the  appeaL  WiUon  y.  AlUt^  3 
Fr.  R.,  373. 

The  appeal  is  not  made  until  the  service  of  the  noUce  on  the  clerk ;  and,  there- 
Ibra,  the  notice  of  appeal  must  be  served  as  well  on  the  clerk  as  on  the  reapondent, 
within  the  times  respectively  prescribed  by  sections  331, 33S.  Wt9tcoU  v.  PZsM,  1 
Code  Rep.,  100. 

The  ciepoait  of  a  notice  of  appeal  in  the  post  office  on  the  last  day  for  bringhig 
the  appeal,  and  where  such  notice  is  not  received  by  the  party  to  whom  aent  until  after 
the  time  to  appeal  has  expired,  ia  in  time ;  but  a  like  service  on  the  clerk  ia  not  hi 
time,  and  ia  irregular.  But  the  court  has  power  to,  and  will,  in  auch  a  case,  order 
that  the  notice  be  deemed  sufficient,  so  aa  to  give  the  party  the  b^iefit  of  his  appeal. 
Crittendtn  v.  iitfsms,  1  Code  Rep.,  N.  S.,  31. 

Notice  of  appeal  should  be  served  on  tlie  attoraey  of  record  in  the  court  below, 
not  on  the  party.    /6. 

The  service  of  such  notice  being  a  juriadictional  question,  the  party  can  take  ad- 
vantage of  it  at  any  time,  if  he  has  not  appeared  so  as  to  give  jansdiotkm  in  tlia 
case.    lb. 

Where  auch  service  was  made  upon  the  parly  only  who  had  not  appearsd.  so  as 
to  give  the  coart  jurisdiction,  held,  that  the  appeal  was  a  nallity.  Tripp  v.  DeBoWj 
3  Code  Rep.,  163 ;  5  Pr.  R.,  114. 

Bee  rules  of  court  of  appeala,  in  appendix)  and  Drwer  v.  Broolf^  8  Code  Rep., 
130,  and  notes  to  sections  332, 334,  and  341. 

§  828.  [276.]  Eamting  mite*  Clerk  to  transmit  papers  to 
appellate  court. — Upon  the  appeal,  allowed  by  the  secoiid  and 
third  chapters  of  this  title,  being  perfected,  the  clerk,  with  whom 
the  notice  of  appeal  is  filed,  shall,  at  the  expense  of  the  appel- 
lant, forthwith  transmit  to  the  appellate  court  a  certified  copy 
of  the  notice  of  appeal  and  of  the  judgment  roll. 

A  question  having  arisen  as  to  the  order  on  the  calendar  of  appeals  from  InfeTior 
courts,  the  supreme  court,  in  general  term  at  Albany,  directed  that  such  eases  ahoold 
have  priority  from  the  date  of  the  filing  the  return  of  the  court  below,  in  analogy  to 
the  practice  of  the  court  of  appeals,  and  to  the  former  practice  on  writs  of  error  in  the 
supreme  court.  The  pspors  are  transmitted  to  the  appellate  coart  by  being  filed  with 
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the  derk  of  dw  npfeiM  eovrt,  io  the  proper  oonniy;  uid  then  ihie  oonvt  bat  jnrie- 
diction  of  the  eeec^  and  from  that  time  the  canee  shoold  have  priority.  3  Codt 
Rep,y  41. 

Where  the  oortified  copy  of  the  notice  of  appeal  and  judgment  roll  mnitud  the 
word  "  copy/'  and  the  name  of  the  olerki  and  waa  objected  to  on  that  ground,  the 
oonrt  permitted  an  amendment.    Lanting  ?.  Ruutll^  4  Pr.  R.,  313. 

See  rulee  of  oonrt  of  appeals,  rnle  3. 

§  829.  [277.]  JSeisting  suits.  Intermediate  orders  affecting 
the  judgment  mag  he  reviewed  an  the  appeal. — ^TJpoa  an  appeal 
from  a  judgment,  the  court  may  rei^iew  any  intermediate 
order  involying  the  merits,  and  necessarily  affecting  the  judg- 
ment. 

§  880.  [278.]  (Amended  1849.)  EdsUng  svdts.  Judgment 
on  appeal, — Upon  an  appeal  from  a  judgment  or  order,  the  ap- 
pellate court  may  reverse,  affirm,  or  modify  the  judgment  or 
order  appealed  from,  in  the  respect  mentioned  in  the  notice  of 
appeal,  and  as  to  any  or  all  of  the  parties,  and  may,  if  neces- 
sary or  proper,  order  a  new  trial.  When  the  judgment  is 
reversed  or  modified,  the  appellate  court  may  make  complete 
restitution  of  all  property  and  rights  lost  by  the  erroneous  judg- 
ment. 

On  apMal,  only  snch  parts  of  the  jodgment  aa  are  appealed  firom  can  he  re- 
Tiewed.   Ktlsey  v.  Wtstern,  3  Coma.,  500. 

§  881.  [279.]  foisting  suits*  Certain  appeals  to  le  within 
two  yea/rs. — ^The  appeal  allowed  by  the  second  and  third  chap- 
ters of  this  title  must  be  taken  within  two  years  after  the  judg- 
ment. 

An  appeal  cannot  be  taken  nntil  after  entry  of  the  jodgment  appealed  from. 
BradUy  ▼.  Fm  Ximiiy  3  Cede  Rep. ,  31 7.  McMaiau  ▼.  Harrifn,  5  Pr.  B.,  360. 
Bat  it  may  he  taken  at  any  time  on  the  aaroe  day  that  the  jodgment  ia  entered,  and 
in  that  caw  the  eoort  will  not  inqoire  which  waa  first,  the  entry  of  the  judgment  or 
the  Uking  the  appeal.    BMenburgh  y.  CathfU  t^t  816. 

If  the  party  in  whcee  uivor  judgment  ia  rendered  omit  to  perfect  hia  judgment, 
the  other  party  may  eompel  him  to  do  oo,  in  order  that  an  appeal  may  be  bronght 
Bank  of  Geneva  y.  HoUhlnts^  1  Code  Rep.  N.  S.,  153  ;  5  Pr.  R.,  478.  Lintilhon 
T.  Jtfayor  of  New  York^  I  Code  Rep.  N.  8.,  111. 

An  affidavit  of  jnatification  made  by  the  anretiea  upon  an  appeal  to  the  court  of 
BppeaK  will  be  enfficient  to  render  the  appeal  efiectual,  if  it  statea  that  the  anretiea 
are  each  worth  double  the  amount  of  the  judgment.  But,  in  order  to  atay  the  pro- 
ceedinga  upon  the  judfpnent,  the  auretiea  muat  alao  justify  in  double  the  amount 
($350)  required  to  be  inserted  in  the  undertaking,  to  oorer  the  eoata  of  the  appeal. 
JVetoleik  T.  Horrtt,  1  Code  Rep.  N.  S.,  191. 

The  oode  preolndea  the  eoort  from  enlarging  the  time  to  appeal.  Renouil  y.  Her* 
rw. 3  Code  Rep.,  71.  Enoo  y.  Tkomao,  1  Code  Rep.  N.  a,  67.  Lindseyy.  Almy^ t6., 
139.  BowoU  Y.  MeConniek,  ib.,  73.    And  see  JVaver  v.  SUvernailf  S  Code  Rep.,  96. 

A  stay  of  prooeedinga  on  the  judgment  duea  not  extend  the  time  to  appral, 
Jienouil  y.  HarriOf  supra. 
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The  time  to  appeal  eommeneee  to  ran  from  the  making  the  final  order  or  jaig" 
moot  appealed  from,  aod  not  from  the  time  of  docketing  the  jndgment  roll.  Bmnk  of 
Gemeva  v.  Hotehki$M,  1  Code  Rep.  N.  S.,  153 ;  5  Pr.  R.,  478.  Woolen  Manufac- 
turing Co,  T.  Townoond,  1  Code  Rep.  N.8.,  415. 

§  332.  [2S0.]  (Amended  1849.)  Other  appeaia  wUhin  thtr- 
ty  days. — ^The  appeals  allowed  by  the  fourth  chapter  of  this 
title,  most  be  taken  within  thirty  days  after  written  notice  of 
the  jadgment  or  order  shall  have  been  given  to  the  party  ap- 
pealing. 

8ee  note  to  preceding  section. 

The  time  for  appealing  under  thin  aeotion  doea  not  begin  to  mn  QntQ  the  jndgment 
ia  entered,  whioh  doM  not  mean,  entered  on  the  minutes,  at  the  ipeeial  term,  bat 
entered  in  the  jadgment  book  and  perfected,    BentUy  r.  Joneo,  3  Code  Rep.,  37. 

The  judgment  cannot  be  oenaidered  aa  eniered  within  the  meaaing  of  thia  aeotioa 
vntil  it  18  perfected,    Jb, 

The  jadgment  cannot  be  entered  nnlii  the  ooeta  are  aaeertained,  for  the  eoita  are 
to  be  InsertM  in  the  entry  of  jndgment  (s.  311).  And  nntil  the  amount  of  damagea 
and  coots  are  ascertained,  the  party  cannot  draw  the  undertaking  required  by  section 
835.    ffarrie  ▼.  B#Rnt»,  3  Cede  Rep.,  93. 

If  the  prevailing  party  neglect  to  complete  bis  judgment,  wken  the  other  party  is 
desirous  to  appeal  and  obtain  a  speedy  decision,  the  course  of  the  latter  is,  to  notify 
the  former  to  perfeet  his  judgment  for  that  purpose  ;  and  if  he  do  not  perfect  it  in  a 
reasonable  time,  the  court  will,  on  motion,  compel  him  to  do  so,  with  costs,  unless 
acme  good  cauae  for  the  delay  be  shown.  Lentilhon  y.  Mayor  of  Hew  York^  1  Code 
Rep.  N.  &,  11 1.    Bank  of  Geneva  t.  Hotchkiee^  t6.,  153. 


Chafteb  n. 
AjppeaXs  to  the  Court  of  Appeals. 

SiOTioN.  333.    In  what  caaea. 

334.    On  any  appeal  aecnrity  must  be  given  to  pay  ooata  and  damagea,  not 
exceeding  $St50,  or  deposit  made,  unless  waived. 

835.  On  judgment  for  money,  security  lo  stay  ezeoniien. 

330.     If  judgment  be  to  deliver  documents,  they  must  be  deposited. 
837.    If  to  execute  conveyance*  it  must  be  executed  and  depasited. 

836.  Seentity  where  judgment  is  to  deliver  property,  for  a  sale  of  mart- 

gaged  premtsea. 

839,  Stay  of  pmeedings  vpon  aeeufity  given. 

840,  Undertakings  may  be  in  one  instrument,  or  aeveraL 

841,  Security  to  be  approved  and  to  juatify. 

349.    Perishable  property  may  be  aoldf  notwithstanding  appeal. 
343.    Undertaking  muat  be  filed. 

§  888.  [282.]  Eooieting  sudis.  In  what  oases. — ^An  appeal 
may  be  taken  to  the  court  of  appeals,  in  the  cases  mentioned  in 
section  eleven. 

On  the  construction  which  I  have  given  to  theae  statutea  (the  code  and  aopple* 
ment)  when  the  matter  was  decided  before  the  first  of  July,  1848,  the  right  to  a  re- 
view, the  time  within  which  the  proceeding  must  bo  commenced,  and  the  form  of 
proseenting  it  firom  beginning  to  end,  all  depend  upon  the  eld  law.    Bat  whan  the 
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mattor  ii  decided  after  the  fint  Jidf,  1848,  whether  the  rait  was  oommenoed  be- 
fore er  after  that  day,  the  right  te  appeal,  the  time  within  which  the  appeal  romt  be 
takeo,  and  the  mode  of  prooedmre  all  depend  upon  the  code.  A  different  oonetrac- 
tum  mif^ht  p>e  an  appeal  after  the  let  of  Jnly,  1848,  in  a  caee  where  the  risht  of 
appeal  had  been  lost  by  the  Upae  of  time  before  the  code  took  effect,  which  could  not 
heve  been  intended  by  the  framem  of  the  oodOt  per  Bronaoo,  Cb.  J.,  in  Jfiayor,  ^c, 
e/  J^eie  York  y.  Sehertnerhorn,  1  Code  Rep.,  109.  Spalding  y.  Kingsland^  ib., 
110.  Seldon  ▼.  Vermilya,  ib,  Butler  y.  Miller,  ib.  Lake  y.  Gibeon,  3  Pr. 
B.,490. 

§  384, '  [283.]  On  any  appeal  seeurUy  mttst  he  given  to  pay 
eoBte  and  damagee^  not  exceeding  $250,  or  deposit  made^  v/nleae 
waived. — {Eeieting  suits)  to  render  an  appeal  effectual  for  any 
purpose,  a  written  undertaking  mnst  be  execnted  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  to  the  effect,  that  the  ap- 
pellant will  pay  all  the  costs  and  damages  which  may  be  award- 
ed against  him  on  the  appeal,  not  exceeding  two  handred  and 
fifty  dollars;  or  that  sum  mnst  be  deposited  with  the  clerk, 
with  whom  the  judgment  or  order  was  entered,  to  abide  the 
event  of  the  appeal.  Such  undertaking  or  deposit  may  be 
waived  by  a  written  consent  on  the  part  of  the  respondent. 

Where  in  an  action  againat  acYeral  defendanta  who  defended  aeparately  the  jndir* 
ment  of  the  court  below  waa,  that  one  dercndant  (Lynet)  recover  againat  the  plaint  ff 
$9,008  78,  and  that  the  other  defendanta  recover  againat  the  plaintiff  K4I2  93. 
There  waa  but  one  judgment  record.  The  plaintiff  appealed  to  the  court  of  ap- 
peala,  and  gave  one  undertaking  to  recover  the  two  aoma  adjudged  to  the  defendanta, 
and  another  undertaking  to  pay  all  ooeta  and  damagea  which  might  be  awarded 
againat  him  on  the  appeal,  not  exceeding  $350.  On  motion  to  diamiaa  the  appeal 
on  the  ground  that  there  ahould  have  been  two  undertakiogain  the  anm  of  $350  each, 
one  to  Lynea  and  one  to  the  other  defendanta,  the  court  denied  the  motion,  and  held. 
That  aa  there  waa  but  one  judgment,  though  it  waa  for  two  auma,  and  aa  the  appel- 
lant had  given  aeonrity  for  both  tboae  aoma,  and  an  undertaking  for  all  eoata,  Ao., 
not  exceeding  S^O,  there  had  been  a  full  complianoe  with  the  atatnte.  Smith  a. 
Xffiea,  4  Ihr.  R.,  809;  and  aee  note  to  aeetion  338. 

On  an  appeal  from  two  orden,  an  nadertaking  in  the  anm  of  $^0  ia  net 
■alBoient,  but  the  nndertaking  may  be  amended.  /ScAersiarAeni  v.  Andereon,  2  Code 
Bep.,  3. 

Where  an  appellant*  from  a  judgment  directing  the  payment  of  money,  gave  an 
mdertaking  to  pay  the  amovnt  of  the  judgment  and  **  all  damagea  awarded  againat 
the  appellant  upon  the  appeal,"  but  made  no  mention  of  **  eoaU,"  it  waa  held  on  mo- 
tion to  diamiaa  tne  appeal,  that  the  nndertaking  did  not  comply  with  the  requirement 
of  thia  aeetion  (384,)  and  that  the  appeal  waa  not  eifeetual  for  any  pnrpoae.  Lang' 
lew  Y.  Warner,  I  Code  Rep.,  Ill ;  3  Pr.  R.,  363.  364.  Wileen  v.  Allen,  3  Pr.  R., 
3b9.  Can  the  oonrt  allow  a  new  undertaking  to  be  filed  nvnejpro  lane  7  lb.  Such 
a  power  waa  in  effbot,  althonah  not  in  expreaa  terma  ezerciaed  by  the  anpreme  court 
in  Harrie  v.  Bennett.  3  Code  Kep.,  83 ;  where,  on  a  motion  to  diamiaa  an  appeal  for 
defect  in  the  undertaking,  the  eourt»  Eklmonda,  J.,  ordered  a  new  nndertaking  to  be 
filed.    See  aeetion  339.      ' 

A  atatnte  of  the  State  of  Miaiiaalppi  allowa  an  appeal  *'  upon  the  appellant  giving 
bond  with  good  and  anfficient  aurety ;"  and  in  conatroing  that  atatute  it  haa  been  held 
that  the  giving  the  bond  ia  a  condition  precedent  to  briogiuK  the  appeal,  aud  that  the 
bond  muet  be  execnted  by  the  appellant*  Hmrdaway  v.  BUee,  1  Sme.  &  M.f  658 ; 
F9rter  y.  Orimekaw^  3  How.,  U.  8.  R,  76. 

If  the  nndertaking  anbatantialty  oompliea  with  the  atatute,  and  aecnrea  to  the  re- 
apondent  all  that  the  law  dcaignMl  for  him,  it  ia  aofiicienL  CeUman  ▼•  Rawest  4 
Sme.  Sl  M.,  747 ;  Smith  v.  Nerval,  8  Code  Rep.,  14 
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An  affidavit  of  joatiAoitkm  made  by  tlM  nratiai  upon  an  afvpeal  to  Um  oowi  of 
appeals  will  be  sufficient  to  reader  tbe  appeal  effeotoalt  if  it  atateo  that  the  aareliet 
are  eaoh  worth  doable  the  amooot  of  the  jodgaenC  Bnt  in  order  to  otay  the  pto* 
ooodiofi  upon  tbe  jodgmoat,  tbe  oaretieo  moot  alio  jaatify  in  doaWo  the  aoaooat 
($350)  required  to  be  iaaertod  ia  tbe  aadertakiag  to  co?er  the  ooata  of  the  appeaL 
Aewtoa  ▼.  Harn$,  1  Code  Bep.»  N.  &,  191. 


§  335.  [284.] ,  ExUti/ng  suits.  On  judgment  for  money ; 
security  to  stay  execution. — ^If  tbe  appeal  be  from  a  jndgment 
directing  tbe  payment  of  money,  it  sball  not  stay  tbe  execution 
of  tbe  judgment,  unless  a  written  undertaking  be  executed  on 
tbe  part  of  tbe  appellant  by  at  least  two  sureties,  to  tbe  effect, 
tbat  if  tbe  judgment  appealed  from,  or  any  part  tbereof,  be  af- 
firmed, tbe  appellant  will  pay  tbe  amount  directed  to  be  paid 
by  tbe  judgment,  or  tbe  part  of  sucb  amount  as  to  wbicb  tbe 
judgment  sball  be  affirmed  if  it  be  affirmed  in  only  part,  and 
all  damages  wbicb  sball  be  awarded  against  tbe  appellant,  upon 
tbe  appeal. 

The  aodertakio(p  thonld  etato  the  amoont  of  the  judgment  appealed  ftom.    iKv- 
rt#T.  BeAa«(l,3CodeRep,  23.    See  section  839. 

§  836.  [286.]  (Amended  1849.)  Existing  suits.  If  judgment 
he  to  deliver  documents^  they  must  be  deposited. — ^If  the  judg- 
ment appealed  from  direct  the  assignment  or  delivery,  of  docu- 
ments, or  personal  property,  tbe  execution  of  the  judgment 
shall  not  be  stayed  by  appeal,  unless  the  things  required  to  be 
assigned  or  delivered,  be  brought  into  court,  or  placed  in  the 
custody  of  sucb  officer  or  receiver  as  the  court  shall  appoint,  or 
unless  an  undertaking  be  entered  into  on  tbe  part  of  the  ap- 
pellant, by  at  least  two  sureties,  and  in  such  amount  as  the 
court,  or  a  judge  thereof  or  county  judge,  sball  direct,  to  the 
effect  tbat  the  appellant  will  obey  the  order  of  the  appellate 
court,  upon  the  appeal. 

§  337.  [286.]  ExisUng  suits.  If  to  exeauU  ooryveyanoe,  it 
must  he  executed  and  deposited. — ^If  the  judgment  appealed 
from  direct  the  execution  of  a  eonveyance  or  other  iastrosieDt, 
the  execution  of  the  judgment  shall  not  be  stayed  by  tbe  ap- 
peal, until  the  instrument  shall  have  been  executed  and  deposit- 
ed with  tbe  derk  with  whom  tbe  judgment  is  entered,  to  abide 
the  judgment  of  tbe  appellate  court. 

§  888.  [287.J  Existing  suits.  Security,  where  judgment  is 
to  deliver  property  or  for  a  sale  of  mortgaged  premises. — ^If  the 
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jadgment  appealed  from  direct  the  sale  or  delirerj  of  poBsesfiion 
of  real  property,  the  execution  of  the  same  shall  not  be  stayed, 
nnless  a  written  undertaking  be  executed  on  the  part  of  the 
appellant,  with  two  sureties,  to  the  effect  that  during  the  pos- 
session of  such  property  by  the  appellant,  he  will  not  commit, 
or  suffer  to  be  committed,  any  waste  thereon,  and  that  if  the 
judgment  be  affirmed,  he  will  pay  the  value  of  the  use  and  oc- 
cupation of  the  property,  from  the  time  of  the  appeal  until  the 
delivery  of  possession  thereof,  pursuant  to  the  judgment,  not 
exceeding  a  sum  to  be  fixed  by  a  judge  of  the  court  by  which 
judgment  was  rendered,  and  which  shall  be  specified  in  the  un- 
dertaking. When  the  judgment  is  for  the  sale  of  mortgaged 
premises,  and  the  payment  of  a  deficiency  arising  upon  the  sale, 
the  undertaking  shall  also  provide  for  the  payment  of  such  de- 
ficiency. 

On  an  appeal  from  a  jnclffinent  fn  aaale  of  mort^ragted  premiMS,  the  appellant 
{rare  an  andertaking  panuaot  to  Motion  334,  and  it  waa  held  efftotaal  to  permit  the 
appeal,  bat  not  to  etay  prooeedingi.  FirepMm's  InM,  Co.  of  Albany  t.  Bay^S  Code 
S[ep.y  3.    See  aection  339. 

§  339.  [288.]  (Amended  1849-1851,)  EtiHingmiU.  Stay  of 
proceedinge^  upon  security  given. — ^Whenever  an  appeal  is  per- 
fected, as  provided  by  sections  335,  336,  387,  and  338,  it  stays 
all  further  proceedings  in  the  court  below,  upon  the  judgment 
appealed  from,  or  upon  the  matter  embraced  therein ;  but  the 
court  below  may  proceed  upon  any  other  matter  included  in  the 
action,  and  not  affected  by  the  judgment  appealed  from.  AnA 
the  cawrt  below  may^  in  its  discretiofiy  dispense  with  or  limit  the 
security  required  hy  sections  ifvree  hundred  and  thirty-five^  three 
hundred  and  thirty-six^  and'  three  hundred  and  thirty-eighty 
when  the  appellant  is  an  executor^  administrator^  trustee,  or 
other  person  acting  in  another^s  right;  and  may  also  limit 
9%ieh  security  t^  an  amount  not  less  than  fifty  thxmsand  dollars, 
in  the  cases  m^entioned  in  sections  three  hundred  and  thirty-six, 
three  hundred  and  thirty-seven,  and  three  hundred  and  thirty- 
eight,  where  it  would  otherwise,  according  to  those  sections,  ex- 
ceed that  sum. 

The  amendment  of  1851,  fs  the  addition  of  the  part  in  itolie. 
In  using  the  word  "perfected  "  the  eeoond  mie  of  the  eonrt  of  appeale  follows 
thii  eeetion  of  the  code,  and  althooffh  there  ii  room  for  doubt,  we  Ihink  an  appeal  is 
*' perfreted  '*  within  the  meaning  of  the  oode  when  the  proper  undertaking,  wHh  an 
affidsTit  of  the  sureties,  has  heen  ezi^uled,  and  notice  of  the  appeal  has  l>Mn  serred 
on  the  adrersa  party ,  and  on  the  oiarlc  with  whom  the  judgment  or  order  is  entered ; 
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and  the  twraty  dayi  wider  role  2,  and  the  ferty  daya  ttnder  nde  7,  oeraoMnee  ran- 
ning  from  that  time.     Thomp9on  ▼.  Blmnchard,  4  Pr.  R.,  210. 


D  conatraiDg  a  similar  provision  in  Missiasippi,  the  eonrt  said :  ^  An  ezeentor  is 
entitled  to  an  appeal  without  anrety,  when  the  iadgment  is  to  afieet  only  the  aants 
in  his  hands ;  Aliter  where  he  is  in  a  titnation  id  which  a  personal  jadgment  can  be 
reodered  against  him.  Wmrd  t.  American  Coloatsaften  Soe,,  4  8me.  and  M.,  670 ; 
Scott  7.  Scarlet,  1  ib,,  590 ;  Linney  7.  HoUiday^  3  Ran.,  1. 

§  840.  [289.]  (Amended  1849.)  Edsting  suits.  Undertak- 
ings may  he  in  one  instrument  or  several. — The  trndertakiDgs 
preecribed  bj  sections  334,  335,  336,  and  838,  may  be  in  one 
instrument  or  several,  at  the  option  of  the  appellant ;  and  a 
cop7,  including  the  names  and  residence  of  the  sureties,  must 
be  served  on  the  adverse  partj,  with  the  notice  of  appeal,  un- 
less a  deposit  is  made  as  provided  in  section  334,  and  notice 
thereof  given. 

The  oonrt  will  impose  costs  for  any  disregard  of  this  section.  Bcac\  t.  SotuA- 
toor£A,  1  Code  Rep.,  99. 

§  341.  [290.]  (Amended  1849.)  Moisting  suits.  Seeuritg 
to  ie  approved  and  to  justify. — An  undertaking  upon  an  appeal 
shall  be  of  no  effect,  unless  it  be  accompanied  by  the  affidavit 
of  the  sureties,  that  they  are  each  worth  double  the  amount 
specified  therein.  The  respondent  may,  however,  except  to  the 
sufficiency  of  the  sureties,  within  ten  days  after  notice  of  the 
appeal ;  and  unless  they  or  other  sureties  justify  before  a  jndj^e 
of  the  court  below,  or  a  county  judge,  as  prescribed  by  sections 
195  and  196,  within  ten  days  thereafter,  the  appeal  shall  be  re* 
garded  as  if  no  undertaking  had  been  given.  The  justification 
shall  be  upon  a  notice  of  not  less  than  five  days. 

This  section  is  snbstitnted  for  section  S90  in  the  node  of  1848.  The  code  of 
1848,  instead  of  reqoirtng  the  nndertaking  to  be  aooompanied  by  an  affidayit  of  the 
sureties,  required  it  to  be  appro? ed  by  a  judge,  and  it  was  held  in  one  reported  case 
that  it  was  not  essential  to  the  yalidity  of  an  nodertaking,  that  it  be  proved  or  ao- 
knowledged  ;  all  that  the  code  required  was  that  it  should  be  approved  by  a  justice 
of  the  court,  or  county  judire.  Ifor  was  it  necessary,  in  the  fint  instance,  that  the 
sureties  should  justify.  WiUcn  t.  AVUn,  8  Pr.  R.,  383.  But  in  another  eaae, 
under  the  code  of  1848,  it  was  held  that  the  undertaking  amt  be  acknowledged. 
Beech  y.  Bouik%Dwikt  1  Code  Rep.,  99.  And  the  aupreme  court  In  the  first  jodkiial 
district,  made  a  rule  never  to  receive  or  allow  to  be  filed  any  nndertaking  under  the 
code,  nnlesi  the  same  was  duly  proved  or  acknowledged  in  the  manner  prescribed 
by  law  for  the  proof  or  acknowledgment  of  deeds  of  real  estate,  1  Code  Rep,  79 ; 
and  the  same  is  now  provided  for  by  the  72d  rule  of  the  rules  of  the  supreme 
court. 

That  the  undertaking  be  approved  is  an  inpoitant  feature  in  perlecting  an  w^ 
peal.    Wade  v.  ilmer.  Cot  Soc,  4  Sme.  and  M.,  670. 

Where  the  notice  of  justifying  is  served  by  mail,  it  muat  be  double  time,  or  tea 
days.  Drccccr  v.  Brooke,  5  Pr.  R.,  75 — Thus  where  the  respcmdent  on  the  7th  of 
June  served  by  mall  a  notice  of  exception,  which  was  received  by  the  appellant  on 
the  10th  of  June,  the  appellant  on  the  same  (Uy  (the  10th)  gave  notice  by  mail  that 
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th«  nretitti  woald  jwtify  on  the  17t1i ;  and  the  raretiee  did  jnitify  on  that  day.  The 
eoait,  on  motion,  bold,  that  the  reapoodeot  was  irro^alarf  but  on  ground  being  shown 
therefor,  eitended  the  lime  for  the  toretieo  to  jnatify. 

The  eoretiea  need  only . joatify  to  double  tbe  amount  of  the  judgment  Rich  t. 
Beekman^  2  Code  Rep.,  63.  The  affidavit  may  be  filed  nunc  prn  tune.  lb.  The 
exception  abonld  be  to  the  ^  anretieo,"  not  to  the  undertaking.  Young  v.  Cotby,  ib,, 
68. 

May  the  appellant's  attorney  he  a  surety  7    BludwelCw,  Palmer,  5  Paige,  57. 

Where  the  snretiea  named  in  a  bond  giyen  on  a  writ  of  error  were  excepted  to, 
fiuled  to  joatify,  and  the  writ  of  error  was,  in  conieqaeoce,  superseded,  it  was  held 
that  the  sureties  were  discharged.     Ward  ▼.  Syme^  1  Code  R^p.,  N.  S.,  266. 

On  an  application  for  justification  of  sureties  on  an  appeal,  the  merits  of  the  ap- 
peal will  not  be  considered.    Bradley  ▼.  HaH,  1  California  R.,  199. 

§  342.  [291.]  (Amended  1849.)  Eeisting  suits.  Perishable 
property  may  he  scld^  notwithstanding  appeal.. — ^In  tbe  cases 
not  provided  for  in  sections  335,  336,  337,  338,  and  339,  the 
perfecting  of  an  appeal,  by  giving  the  undertaking  mentioned 
in  section  334,  shall  stay  proceedings  in  the  court  below  upon 
the  judgment  appealed  from,  except  that  where  it  directs  the 
sale  of  perishable  property,  the  court  below  may  order  the 
property  to  be  sold,  and  the  proceeds  thereof  to  be  deposited  or 
invested,  to  abide  the  judgment  of  the  appellate  court. 

Where  a  snrrogate  decree  is  appealed  from  to  the  supreme  court,  and  the  decision 
of  the  supreme  court  is  appealed  from  to  the  court  of  appeals,  the  surrogate's  court 
is  the  court  below,  within  the  meaning  of  this  section.    Auon.^  3  Code  R«p.,  69. 

§  343.  [292.]  Existing  suits.  Undertaking  must  be  filed. 
— ^Tho  undertaking  must  be  filed  with  the  clerk,  with  whom  the 
judgment  or  order  appealed  from  was  entered. 


Ohaptsb  nL 
Appeal  to  the  Supreme  Court  from  an  inferior  Court. 

Sbotion  344.  In  what  cases. 

345.  Security  must  he  given  as  upon  appeal  to  the  court  of  appeals. 

346.  Appeal,  where  heard. 

347.  Judgment  on  appeal,  where  entered  and  docketed. 

§  344.  [293.]  (Amended  1849.)  Moisting  suits.  In  what 
eases. — An  appeal  may  be  taken  to  the  supreme  court,  from  the 
judgment  rendered  by  a  county  court,  or  by  the  mayors'  courts, 
or  the  recorders'  courts  of  cities.  But  no  appeal  shall  be  allow- 
ed from  a  judgment  of  a  county  court  in  a  case  arising  in  a  jus- 
tice's court,  unless  the  party  desiring  to  appeal,  shall,  within 
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thirty  days  after  notice  of  the  judgment,  present  to  a  judge  of 
the  saprerae  conrt  the  retom  of  the  jaetice,  or  a  copy  thereof 
with  the  decision  of  the  county  court,  and  obtain  from  such  judge 
a  certificate  that  he  has  examined  the  case,  and  in  his  opinion 
an  appeal  to  the  supreme  court  should  be  allowed. 

The  prorition  refpecting  appeali  in  cuei  arising  in  jostioe's  conrtt  resemble* 
rery  closely  a  provisioii  in  laws  of  1836,  cap.  526,  p.  794 ;  and  under  that  statute  it 
was  held  (22  Weed.,  627),  that  if  the  oertifioato  was  not  obUined  within  thirty  day* 
after  ootice  of  the  jadgmeot,  the  right  of  appeal  was  irreTocably  lost  There  is  iu> 
express  power  given  by  the  code  to  enlarge  the  time  for  giving  the  eertificate. 

Does  any  soeh  power  exist  T 

The  notice  of  the  judgment  must  be  in  writ'ng  (Code,  s.  408).  A  Terbal  notice 
would  not  be  sufficient.  It  is  said  to  have  been  decided  by  Mr.  Justice  Harris^  in  an 
unreported  case,  that  even  if  the  party  were  present  when  the  judgment  was  entered, 
he  will  not  be  deemed  to  have  notice  within  the  meaning  of  this  section  until  a  writ- 
ten notice  be  served  on  him. 

It  seems  the  appeal  would  be  a  nbllity  if  this  eertificate  were  given  after  the  ex- 
piration of  the  thirty  days,  and  that  the  defect  would  not  be  cured  by  the  respundent 
moving  to  dismiss  the  appeaL    8eymoMr  v.  Judd,  2  Corns.,  464. 

In  reepect  to  causes  origi eating  in  a  justice's  conrt,  the  supreme  conrt  has  mere- 
ly an  appellate  jurisdiction.  It  can  only  review  and  correct  the  deeisiona  of  thA 
county  court  actually  made,  after  a  hearing  of  both  parties. 

It  has  no  power  to  review  a  judgment  rendered  in  the  county  conrt  by  de&nlt. 
Dorr  V.  Birgt,  5  Pr.  R.,  323 ;  1  Code  Rep.,  N.  &,  74. 

No  appeal  can  be  taken  to  the  supreme  court  from  the  order  of  the  oonnly  oovt 
reversing  the  judgment  of  a  justice  of  the  peaces  where  the  county  conrt  has  or- 
dered a  uew  trial,  for  the  reason  that  the  county  court  does  not  give  any  final  jnd^ 
ment,  and  there  is  oe  provision  for  the  entry  of  a  judgment  in  such  a  case  in  th« 
coauty  court.  Bennett  v.  Httrkne9s,  2  Code  Rep.,  100.  And  see  supreme  court 
rule,  29. 

§  345.  [294.]  Ecisting  suits.  Security  must  he  given^  as 
upon  appeal  to  court  0/ appeals. — Security  tntist  be  given  upon 
Buch  appeal,  in  the  same  manner,  and  to  the  same  extent,  as 
upon  an  appeal  to  the  conrt  of  appeals. 

On  an  appeal  from  an  inferior  conrt  to  the  supreme  conrt,  the  respondent  sboald 
have  information  of  the  residence  of  the  suretiee.  SembU  that  the  undertaking 
must  aUte  their  residence.    Blood  v.  Wilder,  6  Pr.  R.,  446. 

§  846.  [295.]  JEadstvng  suits.  Appeals^  where  heard. — 
Appeals  in  the  supreme  court  shall  be  heard  at  a  general  term^ 
either  in  the  district  embracing  the  county  where  the  judgment 
or  order  appealed  from  was  entered,  or  in  a  county  adjoining 
that  county,  except  that  where  the  judgment  or  order  was  en- 
tered in  the  city  and  county  of  Kew-York,  the  appeal  shall  be 
heard  in  the  first  district. 

An  appeal  from  a  surrogate's  court  admitting,  or  refusing  to  admit,  a  will  to  pro- 
bate, should,  in  the  first  instance,  be  heard  at  general  term.  Watto  v.  Aikim,  4  Pr. 
R.,  439. 

Ou  an  appeal  from  an  inferior  court  to  the  supreme  court,  the  date  of  issue  m 
the  day  of  filing  the  judgment  roU  in  the  appellate  court    Anon,,  2  Code  Rep.,  41. 
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§  347.  [296.]  (Amended  1849.)  Hdstmg  mits.  Judgment 
on  appeal^  wJiere  entered  and  docketed. — Judgment  upon  the 
appeal  Bball  be  entered  and  docketed  with  the  clerk  in  whose 
office  the  judgment  roll  is  filed.  When  the  appeal  is  heard  in 
a  county  other  than  that  where  the  judgment  roll  is  filed,  or  is 
not  from  a  judgment  of  a  county  court,  the  judgment  upon  the 
appeal  shall  be  certified  to  the  clerk  with  whom  the  roll  is  filed, 
to  be  there  entered  and  docketed. 

In  an  Mtion  of  tort  in  a  jnstiee'a  conrt  ai^ainat  leyeral  defendanli,  where  the 
SDnimona  wai  e^nred  pereonally  on  only  ono  of  them,  and  upon  the  others  by  copy ; 
and  only  the  one  personalty  seryed  appeared  before  the  justioe,  who  rendered  judg- 
ment against  all  the  defendants,  it  was  held  on  appeal,  that  the  jastioe  erred  in  pro- 
oeediog  to  iudnrment  against  those  not  personally  served.  Farrtll  y.  CoiAtaa,  10 
Barb.  S.  G.  R.,  348. 

And  the  connty  court  havinff  affirmed  the  justice's  judgment  as  to  the  defend- 
ant  who  was  personally  senred  with  the  summons,  and  dismissed  the  appeal  as 
against  the  other  defendants ;  the  supreme  court  reversed  both  judgments,  with 
costs.    Ih, 

The  rule  is  well  settled  in  such  oase^  that  an  entire  judgment  against  several 
defendants,  whether  in  an  action  of  tort,  or  upon  contract,  cannot  be  reversed  as  to 
one  defendant  and  affirmed  as  to  others.    16. 

It  seems,  that  the  code  has  not  changed  this  rule.    lb, 

Where  a  judgment  entered  at  special  term  is  appealed  to  the  general  term,  and 
ia  there  affirmed,  a  new  judgment  should  not  be  entered.  The  simple  judgment  of 
affirmance,  with  the  award  of  costs  (if  any),  should  be  attached  to  the  original  roll, 
£na  V.  Crook»^  6  Pr.  R.,  462. 

It  is  improper  to  enter  np  two  judgments  in  the  same  court  for  the  same  demand. 
lb, 

SembUy  the  old  practice  of  entering  a  new  judgment  npon  an  appeal,  will  still 
apply  where  the  sppeal  is  brought  from  a  judgment  of  an  inferior  court  to  the 
anpreme  court    Jb. 

In  all  cases  of  appeal  from  the  oirenit,  the  judgment  on  the  appeal  should  be  cer- 
tified by  the  clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and  docketed. 
AndrewM  t.  Duranty  6  Pr.  R,  191. 

Where  tlie  defendanta  enter  judgment  aa  of  nonsuit,  and  filed  the  roll  in  Ulster 
connty  ;  where  the  venue  was  laid,  and  on  sppeal  to  the  general  term  at  Albany  judg- 
ment was  affirmed,  and  the  defendaut  entered  judgment,  aud  filed  another  roll  in 
Albany  county,  it  was  held  that  the  latter  judgment  was  irregular.    Jb, 
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Chapter  IV. 

Appeals  in  the  supreme  courts  cmd  the  superior  court  and  eowri 
of  common  pleas  of  the  city  of  New  Tork^  from  a  single 
jvdge^  to  the  general  term. 

StcnoN  348.    Appeals  from  cirouiU  and  ipeeial  terma  to  same  court  io  general 

term.    Secnrity  on  appeal. 

349.  Orders  by  a  eini^le  jud^,  may  be  appealed  fVom  in  certain  oases, 

350.  OrdeiB  at  chambera  to  be  entered  before  appeal. 

§  848.  [297.]  (Amended  1849, 1851, 1852.)  Appeals  from 
circuit  and  special  term  to  sams  court  in  general  term.  Security 
on  appeal. — In  the  supreme  court,  the  superior  court  of  the  city 
of  Kew-York,  and  the  court  of  common  pleas  for  the  city  and 
county  of  New- York,  an  appeal  upon  the  law  may  be  taken  to 
the  general  term  from  a  judgment  entered  upon  the  report  of 
the  referees  or  the  direction  of  a  single  judge  of  the  same  court, 
in  all  cases,  and  upon  the  fact  when  the  trial  ishythe  court  or 
rtferees.  Such  an  appeal^  however,  does  not  stay  the  proceed- 
ings, unless  security  he  given  as  upon  an  appeal  to  the  court  of 
appeals^  or  unless  the  court,  or  a  judge  thereof,  so  order,  which 
order  may  be  made  upon  such  terms,  as  to  security  or  other- 
wise, as  may  be  just,  such  security  not  to  exceed  the  amount 
required  on  an  appeal  to  the  court  of  appeals.  In  the  supreme 
court  the  appeal  must  be  heard  in  the  same  manner  as  if  it  were 
an  appeal  from  an  inferior  court. 

The  Eeetion,  before  the  amendment  of  1851,  was  as  follows: 

In  the  sapreme  court,  the  snperior  court  of  the  eiiy  of  New  York,  and  the  eoart 
of  eommou  pleas  for  the  city  and  county  of  New  York,  an  appeal  upon  the  law 
may  be  taken  to  the  general  term,  from  a  judgment  entered  upon  the  direction  of 
a  single  judge  of  the  same  court.  Security  must  be  given  upon  such  appeal,  to  the 
aame  manner  as  upon  an  appeal  to  the  court  of  appeals.  In  the  supreme  oonrt, 
the  appeal  shall  be  heard  in  the  same  mauner  as  if  it  were  an  appeal  from  an  inle- 
rior  court 

The  amendments  of  1853  are  in  italic. 

See  supreme  court  rule  27. 

This  section,  before  the  amendment  of  1851,  was  limited  to  appeals  upon  matteis 
of  law.     Droz  y.  OakUyt  9  Code  Rrp.,  83. 

An  appeal  would  not,  under  oode  of  1849,  lie  in  the  first  instance  to  the  general 
term,  on  a  case  oootaining  questions  of  fact  alone.  Applicatioo  had  to  be  made  in  the 
first  instance  at  the  special  term.  ColUnt  ▼.  Alb.  ^  Sek.  R.  R.  Co.,  5  Fr.  R, 
435;  HnHingiv,  Mef  m/ey,  3  Code  Rep.,  10. 

In  Jones  ▼.  Kif^  1  Code  Rep.,  1 19,  the  New  York  common  pleas  held,  that  there 
could  be  no  appeal  from  a  judgment  entered  for  want  of  an  answer  \  but  in  Rafnor 
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T.  Clark,  3  Code  Rap.,  230,  the  rapreme  coart  held,  that  an  appeal  mijrht  be  taken 
from  raoh  a  jadgment,  oa  the  groand  that  the  complaint  did  not  state  faoti  enffioient 
to  cooatitote  a  oaose  of  action. 

On  appeal  from  a  jadgment  on  report  of  a  referee,  the  date  of  ieane  on  the 
general  term  oaleudar,  mntt  be  the  day  on  which  the  report  is  filed.  Oould  v. 
Chapiny  1  Code  Rep.  K.  S.,  74. 

§  849.  [299.]  (Amended  1849,  1861,  1862.)  Orders  hy  a 
single  jvdge  may  he  appealed  from  in  certain  cases. — An  ap- 
peal may  in  like  manner,  and  within  the  same  time,  be  taken 
from  an  order  made  at  a  special  term,  or  by  a  single  judge  of  the 
same  court,  or  a  county  or  special  county  judge,  in  any  stage 
of  the  action,  including  proceedings  supplementary  to  the  exe- 
cution, and  may  be  thereupon  reviewed  in  the  following  cases : 

1.  When  the  order  grants  or  refuses,  contin/ues  or  m^ifies^ 
a  provisional  remedy ;  or  grants,  refuses,  or  dissolves  an  in- 
junction ; 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sus- 
tains or  overrules  a  demurrer  ; 

3.  When  it  involves  the  merits  of  the  action,  or  some  part 
thereof,  or  affects  a  substantial  rig?U  ; 

4.  When  the  order  in  effect  determines  the  action,  and 
prevents  a  judgment  from  which  an  appeal  may  be  taken  ; 

6.  When  the  order  is  made  upon  a  summary  application  in 
an  action  after  judgment,  and  affects  a  substantial  right. 

This  section,  before  the  amendment  of  1851,  was  as  follows: 

An  appeal  may,  in  like  manner,  and  within  the  same  time,  be  taken  from  an 
order  made  by  a  single  judge  of  the  same  conr^  and  may  be  thareapon  reviewed,  in 
the  following  cases, — 

1.  When  the  order  grants  or  refuses  a  provisional  remedy. 

9.  When  it  iavolyes  the  merits  of  the  action,  or  some  part  thereof 

3.  When  the  order  decidee  a  question  of  practice,  which,  in  effect,  determines  the 
action  without  a  trial,  or  predudea  an  appeal. 

4.  When  the  order  Is  made  upon  a  summary  application  in  an  action  after  judg- 
ment, and  affects  a  substantial  right 

The  amendmenta  of  1852  are  the  parti  in  itaiie. 

The  justices  of  the  second  judicial  district,  took  into  consideration  the  <)aestlon  as 
to  what  cases  are  appealable  under  this  section,  noder  the  code  of  1849,  with  a  view 
to  settle  the  practice  in  ^bat  district,  and  stated  as  their  conclusions : 

"  In  the  first  place  we  are  of  opinion,  that  this  section  relates  only  to  appeals 
ftom  *  orders  and  judgments  in  civil  actions.'  This  is  apparent*  aa  well  from  the 
language  of  the  section,  as  the  language  of  section  323,  which  is  the  first  section 
of  the  title,  and  declares  that  *  the  only  mode  of  reviewing  a  judgment  or  order, 
in  a  civil  action,  shall  be  that  prescribed  by  this  title,'  and  section  8,  which  assigns 
tbe^  second  part  of  the  code  *  to  civil  actiona,  commenced  in  the  courts  of  uia 
SUte,'  dtc. 

'*  It  follows,  from  this  view,  that  appeala  in  special  proceedings  are  not  regulated 
by  section  349f  but  depend  upon  the  pre-existing  laws  and  practice. 

**  Conaeqoently,  wnere  the  prooeieding  is  of  an  equitable  nalnre,  such  as  under 
the  former  practice  would  have  come  wiihin  the  cognisaooe  of  a  vice-chancellor, 
and  was  subject  to  appeal  to  the  chancellor,  in  such  caaes  an  appeal  now  lies  from  a 
decision  of  a  single  justice  to  Uiis  court  at  a  general  term.    This,  of  conne,  inoludea 
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the  appltoatioDfl  in  regard  to  the  removal  of  tmitees,  or  the  dlapoiition  of  trust  eetates 
which  have  been  before  ni. 

"  But  where  the  speoial  proceeding  ia  of  auch  a  natore  as  not  to  fall  within  the 
jnriadiction  of  the  former  oourt  of  chancery,  then,  aa  a  general  ruU,  no  appeal  Ilea 
to  the  general  term  from  the  deelaion  of  the  special  term.  The  exceptions  are  where 
anch  appeal  may  be  ezpreaaly  given  by  atatute,  or  eiisted  aoeording  to  the  former 
practice  of  the  supreme  court.  This  rule  is  analogons  to  the  rule  formerly  prevailing 
in  the  court  of  chancery  and  the  supreme  court,  the  powers  of  which  are  trauBferred 
to  this  court  by  the  constitution  and  judiciary  act  of  1847." 

The  New  York  common  pleas  have  made  rules  having  reference  to  the  review  of 
decisions  of  motions  by  a  single  judge.    See  rules  in  appendix. 

A  writ  of  error  (an  a^ieal)  lies  only  from  final  judgment,  except  in  eases  ifieeiaUy 
provided.    HeckingboitoM  v.  Shell,  3  Smei  6l  M.,  588. 

No  appeal  lies  from  the  decision  of  a  judge  in  granting  or  refusing  an  ex  p^rU 
order.  Savage  v.  Relpea,  3  Pr.  R.,  S76 ;  1  Code  Rep.,  43 ;  NiekoUQn  v.  Jhmketm. 
ib.,  119. 

Nor  Afom  an  order  refusing  leave  to  reply,  after  tiie  time  for  replying  had  past. 
TAompsott  V.  StarkweatkeTy  2  Code  Rep.,  41. 

Nor  from  an  order  refoaing  to  atrike  out  from  a  pleading  alleged  immaterial,  im- 
pertinent, or  scandalous  averments,  because  it  cannot  hivolve  the  merits.  WkUm^ 
V.  Waterman^  4  Pr.  R,  315. 

Nor  from  an  order  refusing  to  strike  out  matter  aa  irrelevant  and  redondant  ia  a 
pleading.     Bedell  v.  StiekUs,  3  Code  Rep.,  105. 

An  order  of  the  apecial  term  opening  a  default,  or  letting  in  a  party  to  defend,  ia 
not  appealable ;  it  does  not  involve  the  merits.  Bolton  v.  Depe^eler,  3  Code» 
Rep.,  141. 

An  order  of  the  special  term  directing  the  board  of  trustees  appointed  by  tlie  late 
court  of  chancery  to  be  prosecuted,  is  not  appealable ;  it  neither  involves  the  merits 
bor  is  it  a  proviaional  remedy.    Re  WkiUt  3  Code  Ren.,  141. 

An  order  of  the  special  term,  granting  a  new  trial  and  assessment  of  damages 
vnder  the  act  of  May  7, 1849,  relating  to  plank  roads,  is  not  appealable.  Ra  Coif- 
orotown,  ^c,  Plank  Road  Co.,  3  Code  Rep.,  148. 

Nor  an  order  in  the  discretion  of  the  oourt.  See  St.  John  v.  Weot,  3  Code  Rep., 
85  ;  Seelew  v.  Chittenden^  lU  Barb.,  S.  C.  R.,  303. 

An  order  denying  a  motion  **  to  modify  an  order  referring  the  canae  back  to 
the  referee  and  remove  the  refereeu"  is  not  an  appealable  order.  Perry  v.  Mosre, 
i6.,221.  ^  Pt~  y  , 

An  order  for  an  extra  allowance  for  costs  may  be  reviewed  on  appeal,  when  the 
motion  for  the  allowance  ia  made  on  affidavits,  but  not  when  made  upon  the  minutes 
of  trial.    DanaT,  Fielder,  1  Code  Rep.,  N.  S.,  224. 

An  order  granting  a  new  trial,  on  the  ground  of  newly-discoverBd  evidence,  and 
for  surprise,  does  not  involve  the  merits  of  the  action.  The  new  trial  is  granted  to 
ascertain  what  the  merita  of  the  action  are.  SeeUy  v.  Ckittenden,  10  Barb.,  S.  C. 
R.,  303. 

Where  in  an  action  to  recover  the  possession  of  persona]  property,  and  damages 
for  its  detention,  the  plaintiff  took  judgment  for  want  of  an  answer  and  on  notice  to 
the  defendant,  who  sppeared  to  oppose,  obtained  an  order  of  reference  to  ascertain 
his  damagea,  occasioned  by  the  taking  and  detaining,  it  was  held  that  such  order  in- 
volved some  part  of  the  merits,  and  waa  an  appealable  order  to  the  general  term. 
J^merffon  v.  Barney ,  1  Code  Rep.,  N.  S.,  189. 

An  order  at  special  term,  granting  temporary  alimony,  is  not  appealable  either  as 
an  order  granting  a  proviaional  remedy  or  aa  involving  the  merits.  Abbey  v.  Abbey, 
6  Pr.  R.,  340  n. 

An  order  granting  an  attachment  for  disobedience  to  an  order  granting  tempo- 
rary alimony,  ia  not  appealable.    Jb. 

An  order  for  the  plaintiff  to  pay  the  defendant'a  costs  in  an  action  where  an  eSbr 
has  been  made,  and  the  plaintiff  has  recovered  lem  than  the  sum  mentioned  in  the 
offer,  is  an  appealable  order.    MeOrath  v.  Van  Wyck,  1  Code  Rep.  N.  S.,  157. 

In  an  action  in  which  the  court  has  power  to  order  a  reference,  no  appeal  lies 
(Irom  an  order  ordering  a  reference.    Gray  v.  Fox,  1  Code  Rep.  N.  S.,  334. 

The  decision  as  to  whether  or  not  an  action  involves  the  examination  of  a  long 
anconnt,  ia  a  decision  on  a  matter  resting  in  the  discretion  of  the  j«dg6  making  the 
order,  and  will  not  be  reviewed  on  appeal.    /6. 
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The  qoestkm  that  arisM  now  is  this,  Is  the  decision  at  special  tenii,  oTerrnling  a 
^morrer,  an  order,  appealable  as  such,  or  a  jndg^ment,  requiring  fioal  jadgmeut  to 
he  entered  before  the  appeal  can  be  brought?  It  was  held,  thut  under  this  section 
an  appeal  may  be  brought  upon  the  order,  without  entering  fioal  judgment.  NelliM 
T.  De  Pinr§»t,  6  Pr.  R.,  413. 

From  an  order  sustaining  or  oremiling  a  demurrer,  an  appeal  may,  since  the 
amendment  of  1851,  be  taken  to  the  general  term  without  security.  Reynolds  7. 
Fretman,  4  8and.,  8.  C.  R.,  702. 

Such  an  appeal  is  an  enumerated  motion,  the  cause  most  be  placed  on  the  calen. 
dar,  and  the  requisite  papen  be  printed  and  famished  as  in  other  calendar  causes . 
/6. 

If  a  judgment  have  been  entered  on  the  order,  the  appeal  must  be  from  the  judg- 
ment and  not  from  the  order.    lb. 

Where  the  decision  on  the  demvrrer  is  final  in  the  cause,  giving  no  leave  to 
amend,  or  to  plead  over,  it  should  be  appealed  from  as  a  jadgmeut     76. 

If  an  order  for  the  examination  of  a  judgment  debtor  is  erroneous,  the  remedy  of 
the  defendant  is  to  apply  to  the  county  judge  to  vacate  or  modify  it  And  if  such 
application  is  denied,  it  seems  the  defendant  may  appeal  under  s.  349.  Contsoy  t. 
HiUkina,  9  BarK,  S.  C.  R.,  378. 

An  order  imposing  terms  as  a  condition  of  relief  from  a  default,  is  not  appealable 
in  respect  of  such  term%— c.^.,  on  giying  a  plaintiff  leave  to  stipulate,  when  through 
his  default  the  defendant  is  entitled  to  judgment,  as  in  case  of  nonsuit  OuU  t. 
Vernon^  4  Sand.,  S.  C.  R,  709. 

A  plaintiff,  in  such  case,  should  give  the  required  stipnlation,  and  if  by  reawn  of 
facts  beyond  his  control,  he  cannot  comply  with  it,  should  then  set  op  such  facts  in 
■answer  to  defendant's  motion  founded  on  bis  omission  to  comply.    /6. 

An  order  denying  a  motion  to  enter  on  the  docket  of  a  judgment  from  which  an 
appeal  has  been  brought,  the  words  '*  secured  by  appeal,"  pursuant  to  section  382  of 
the  code,  is  not  appeahd>le.    Fitch  ▼.  Limng»ton^  4  Sand.,  S.  C.  R,,  712. 

An  appeal  may  be  taken  to  the  general  term  from  an  order  made  at  chaviMn. 
NiehoUan  t.  Dmnkam,  I  Code  Rep.,  1 19. 

An  appeal  lies  to  the  general  term  from  a  judgment  entered  upon  the  report  of  a 
referee  by  the  direction  of  a  single  judge  of  the  court,  although  the  judge  did  not 
pass  directly  upon  the  amount  to  which  the  party  recovering  was  entitled. 

Upon  suoh  appeal,  the  correctness  of  the  report  and  deciiion  of  the  referee^  the 
judgment  entered  thereon,  and  a  prior  order  made  by  the  judge  declaring  the  answer 
of  &e  defendants  frivolous,  and  directing  judgment  for  the  plaintiff|  are  properly 
before  the  court.    Raynor  v.  Clark,  3  CmIc  Rep.,  230. 

On  appeals  from  orders  no  security  is  required.  Beach  y.  Southwcrth,  1  Code 
Sep.,  99 ;  Nickdmn  y.  Dunham,  t6.,  119;  Alien  v.  Jokncon,  2  Sand.,  8.  C.  R,  629, 
vuless  a  stay  of  proceedings  is  sought  for. 

Notice  of  appeal  from  an  order  made  at  special  term  must  be  served  both  on  the 
«lerk  and  on  the  adverse  partywithin  ten  days  after  written  notice  of  the  order»  or 
the  appeal  will  be  quashed.     Wtdcott  v.  Plait,  1  Code  Rep.,  100. 

The  code  positively  precludes  the  court  from  enlarging  the  time  for  bringmg  an 
appeal.    Renouil  y.  Uarric,  2  Code  Rep.,  71. 

The  decbion  of  a  demurrer  is  not  an  order  but  a  judgment.  Beullcy  y«  Jancc, 
3  Code  Rep.,  37 ;  4  Pr.  R.,  335;  King  y.  Stafford,  5  Pr.  R.,  30. 

An  appeal  under  this  section  is  the  proper  mode  of  reviewing  an  order  ft»r  an 
attachment  issued  by  a  county  judge.  Conklin  v.  Dutchtr^  1  Code  Rep.,  N. 
S.,  49. 

The  costs  of  an  appeal  under  this  section,  are  in  the  discretion  of  the  court. 
Savage  y.  />«rroto,  2  Code  Rep.,  57. 

An  appeal  under  this  section,  is  a  motion  within  the  definition  of  a  motion  in  sec- 
tion 401.    76. 

If  costs  are  not  awarded,  on  the  decision  of  an  appeal,  none  can  be  al- 
lowed.   76. 

As  to  reviewing  orders  in  soils  pending  when  the  code  took  effect,  see  1  Code 
Rep.,  61.  SeeUy  v.  Chittenden,  10  Barb.,  S.  C  R.,  303,  and  section  9  of  supplement 
to  code. 

When,  then,  may  an  order  made  at  special  term  be  said  to  ^^  involve  the 
inerits?^^ 

An  ordar  '*  involves  the  merits,"  means  all  oidera  in  the  progress  of  a  canse» 
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ezeept  Boeh  as  reUtet  merely  to  matten  restiDg  io  the  diaeretioD  of  the  ooart,  or  to 
mere  matter*  of  praotieo  or  form  of  pmceediDg.  An  applieation  for  the  neeeaaary 
proceaa  to  od  foroe  the  jadgmeut  of  the  oourt  in? olrea  the  merita.  Cmger  t.  Domglamp 
2  Code  Rep.,  133. 

What  ia  meant  by  the  word  "  merita,"  aa  here  uaedf  If  taken  in  ita  ordinary 
acceptation y  it  would  mean  the  abstract  joatioe  of  the  caae,  withont  any  regard  to 
technical  or  arbitrary  rolea  of  law ;  but  to  give  that  aigoification  to  the  woid  here, 
would  io  eifeet  deny  an  appeal  in  many  if  not  in  most  oaaea  where  a  6zed  mie,  or  a 
well  aettled  principle  of  law  had  been  yiolated,  and  allow  it  in  thoae  caaea  where  a 
judge  had  been  called  upon  to  exereiae  a  aound  diaoretion  in  aettling  the  eqoiUea  of 
the  parties,  in  regard  to  some  iuterloculory  matter,  thna  reveraing  all  the  prerioiBB 
theory  and  practice  of  oor  oonrta.  A  better  legal  defiuitioo,  I  apprehend,  wonld.be, 
to  oouaider  it  aa  meauioff  the  combined  qneationa  of  law  and  of  (act  preaented  by  the 
pleading  in  the  caae.  Thta,  however,  idihongh  perhaps  the  best  general  definition 
that  can  be  given,  ia  obviously  deleoiive^  and  will  hanily  do  in  the  preaent  caae,  aa 
will  hereafter  appear.  Again :  The  preciae  meaning  of  the  word  **  involve,"  in  thia 
aentence,  preaents  a  difficulty  acaroely  leas  embarraaaing.  If  conaidered,  aa  it  might  be 
without  doing  violence  to  langnage,  aa  aynonymoua  with  the  word  afieet,  then  it  m 
apparent  that  the  proviaion  la  a  very  broad  one,  giving  a  right  of  appeal  in  many 
eaaf  a  where  it  never  existed  before ;  aa  it  oonid  eaaily  be  ahown  that  many  orders 
upon  a  mere  matter  of  practice,  or  aoch  aa  reat  entirely  upon  the  diaoretion  or  favor 
of  the  oourt,  wonid  have  an  effect,  more  or  less,  upon  the  ultimate  disposition  or  issnea 
in  the  case ;  aa,  for  instance,  an  order  opening  a  default  regularly  taken. 

Oo  the  other  hand,  if  we  give  to  the  word  "  involve"  ita  mora  exact  and  literal 
aigoification,  aa  synonymous  with  oomprise  or  embrace,  the  proviaion  beoomeo  ex- 
tremely reatricted  and  coofined,  and  would  have,  if  we  adhere  to  the  definition  of  tha 
word  "  merita"  given  above,  acaroely  any  praotical  operation  whatever,  aa  in  that 
view  it  would  only  reach  thoae  few  eases  io  which  the  order  embraced-^hat  ia^  dia- 
poaed  of— some  part  of  the  queatioos  of  law  or  of  fact,  preaented  by  the  pleadings  in 
the  csnae.  To  make  the  proviaion  in  qneation,  therefore,  accord  at  all  with  thoae 
sotiona  which  long  experience  and  the  practice  of  courta  have  heretofore  aettled  aa 
just  and  proper,  it  ia  obvioua  that  aome  aignification  must  be  given  to  one  or  the 
other  of  ihe  terms  referred  to^  moro  or  less  variant  from  its  moat  common  and  natural 
import. 

The  word  merits,  as  a  legal  term,  having  aoqnired  no  preciae  technioal  meaning; 
clearly  admits  of  aome  latitude  of  interpretation.  Let  it  be  onderatood,  therefore.  In 
the  aeotiooa  of  the  aUtute  under  review,  aa  meaning  "  the  atriot  le^  righta  of  the 
partiee,  as  contradistinguished  from  the  mere  queatioos  of  practice  which  every  oourt 
regulates  for  itaelf,  and  from  all  matters  which  depend  upon  the  diacretion  or  ftvor  of 
the  court,"  and  we  have  not  only  a  rational  but  an  exact  and  well  defined  oonstmo- 
tion  of  the  provision  in  question.  It  would  then  give  an  appeal  from  every  order 
which  involved,  that  ia,  paased  upon  and  determined,  any  positive  legal  right  of  either 
party,  and  deny  it  in  all  oiher  caaea.  This  is  the  construction  which  will  inevitably 
be  generally  given  in  practice  to  this  provision ;  and  by  adopting  it  aa  the  tme  inter- 
pretation of  the  language,  much  fluctuation  in  the  decisiona  of  our  courts  in  regard 
to  appeala  from  this  class  of  orders,  may,  it  ia  believed,  be  avoided.  Per  Selden,  J., 
in  8t.  John  v.  Wett,  4  Pr.  R.,  331. 

Appeals  from  orders  on  points  of  practice  in  the  New-York  eommon  plaaa,  see 
rnlea  of  New- York  common  pleas  in  appendix. 

§  860.  (300.)  Orders  at  chambers  to  T>e  entered^  hefare  ap- 
peal.— ^The  last  section  shall  include  an  order  made  out  of  court 
upon  notice  ;  but  in  such  case  the  order  must  be  first  entered 
with  the  clerk.  And  for  the  purpose  of  an  appeal,  anj  party, 
affected  by  such  order,  may  require  it  to  be  entered  with  the 
clerk,  and  it  shall  be  entered  accordingly. 

This  section  is  identical  with  aection  300  of  the  code  of  1848.  Under  that  aee- 
tion  it  waa  held,  that  ordera  granted  by  a  joatiee  at  chambers,  ex  parte,  under  seetioD 
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405  [366]i  need  not  be  entered  with  the  olerk.  Sanage  ▼.  ReUyea^  3  Pr.  R.,  276 ; 
1  Code  Rep.*  49.  Bat  npoo  motions  made  upon  notice  ander  MCtion  401  [360],  the 
affidavite,  &o.,  need  on  the  motion  matt  be  filed  with  the  clerk  of  the  ooonty  where 
the  venoeis  laid.  Jb;  and  NichoUon  v.  Dunham^  1  Code  R^p.,  119.  Or  if  the 
plaee  of  trial  has  been  changed,  then  with  ihe  clerk  of  the  ooooty  to  which  the 
other  papers  in  the  cause  are  transferred.  Jb.  And  the  order  or  decision  in  snch 
cases  mast  be  entered  with  the  clerk  of  the  ooanty  in  which  the  papers  are  filed.  Jb, 
It  is  the  dnty  of  the  respective  attorneys  to  file  the  papers  used  by  them  on  each  mo- 
tion, and  of  the  preyailiog  party  to  see  that  the  order  is  entered  conformably  to  iha 
decision.  Jb,  An  order  improperly  entered  will  be  stmck  oot,  on  motion.  Btdell 
T.  Powell,  3  Code  Rep.,  61. 

A  party  oannot  appeal  from  an  ex  parte  order,  made  by  a  judge  at  chambers,  to 
the  general  term.  Lindwy  ▼.  Sherman^  1  Code  Rep.  N.  S.,  2^  referring  to  Savage 
T.  Releyea,  3  Fr.  R.,  276. 

The  usual  practice,  formerly,  was  to  apply  to  the  jadflre  who  granted  the  order,  to 
▼aoate  it,  and  on  his  refusal,  to  appeal  to  the  court    1  JBurr.  Pr.,  350. 


Chapter  v.* 

Ajfjpeal  to  the  court  of  common  pleas  for  the  city  and  county  of 
Nev)  York  J  or  to  a  cov/nty  court^  from  a/n  inferior  court. 

SsonoN  351.  Existing  laws  repealed,  and  this  chapter  subetitnted. 

352.  By  what  courts  judgments  to  be  reviewed. 

353.  Appeal,  when  to  be  taken. 

354.  Copy  affidavit  and  notice  of  appeal  to  be  served,  and  costs  paid. 

355.  Security  to  stay  execution. 

356.  Form  of  undertaking. 

357.  Execution,  how  stayed. 

358.  In  case  of  death  of  justice,  undertaking  to  be  filed, 

359.  Filing  in  lien  of  service  of  notice  of  appeal. 

360.  Return,  when  and  how  made,  and  compelled. 

361.  How  made  if  justice  be  out  of  officer 

362.  Further  return  may  be  ordered. 

363.  Jostioe  dead,  insane,  or  absent  from  State. 

364  Hearing  upon  return.    Dismissing  appeal  if  not  brought  on. 

365.  To  be  heard  on  original  papers. 

366.  Judgment,  how  given. 

367.  Judgment  roll. 

368.  Costs,  how  awarded. 

369.  Ordering  restitution. 

370.  Setting  oflf  costs  and  recovery. 

371.  The  costs  on  appeal. 

§  351.  [801.]  (Amended  1849.)  Editing  Swits.  Exiting 
laws  repealed,  and  this  chapter  svbstituted. — ^All  statutes,  now 
in  force,  providing  for  the  review  of  judgments  in  civil  cases, 

*The  provisiona  of  this  chapter  do  not  repeal  section  31  of  the  judicisry  act  of 
1647,  Xaisa  of  1847,  p.  63&  And  where  an  appeal  ii^  punuant  to  this  section, 
made  to  the  supreme  court,  the  proceedings  throoghoot  are  to  be  the  same  as  if  the 
appeal  had  remained  in  the  connty  court.  Taylor  v.  Beeley,  3  Code  Rep.,  84.  And 
see  note  to  section  371. 
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rendered  by  conrts  of  justices  of  the  peace,  by  the  marine  coart 
of  the  city  of  New  York,  by  the  justices'  courts  of  the  city  of 
New  York,  by  the  municipal  court  of  the  city  of  Brooklyn,  and 
by  the  justices'  courts  of  cities,  and  regulating  the  practice  in 
relation  to  such  review,  are  repealed ;  and  hereafter,  the  only 
mode  of  reviewing  such  judgments  shall  be  an  appeal,  as  pre- 
scribed by  this  chapter. 

TIm  appeal  given  by  thie  chftpter  is  m  mere  tabeiitnte  for  the  etrtiormi  to  bring 
vp  Uie  judgment  for  review.  Wkitnty  ▼.  Bayard,  9  Seed.  8.  G.  R,  634.  And  the 
only  mode  of  reyiewing  a  judgment  rendered  in  a  jostice^e  oenrt  is  that  prescribed  by 
the  eode ;  and  if  the  proTirione  of  the  code  are  not  complied  with,  the  appellate  eonrt 
has  no  jarisdictiou.  Talloek  ▼.  Bradakaw,  1  Code  Rep.,  53.  Tkompaom  ▼.  Hopper, 
t6.,  103.  And  see  2  Code  Rep^  1 18 ;  3  Barb.  S.  C.  R.,  609 ;  ex  parte  Ckriatie,  4 
Cow.,  80 ;  and  note  to  section  354 

§  352.  [302.]  (Amended  1849.)  Exsisiin^  suits.  By  what 
courts  jvdgments  to  he  reviewed. — ^When  the  judgment  shall 
have  been  rendered  by  the  marine  court  of  the  city  of  Kew 
York,  or  by  a  justice's  court  in  that  city,  the  appeal  shall  be  to 
the  oourtof  common  pleas  for  the  city  and  county  of  New  York ; 
and  when  rendered  by  any  of  the  other  courts  enumerated  in 
the  last  section,  to  the  county  court  of  the  county  where  the 
judgment  was  rendered. 

§  353.  [303.]  (Amended  1851-1852.)  EcUting  suits.  Ap- 
peal  when  to  he  taken. — The  appellant  shall,  within  twenty 
days  after  judgment,  serve  a  notice  of  appeal,  stating  the 
grounds  upon  which  the  appeal  is  founded.  If  the  judgment 
is  rendered  upon  process  not  personally  served,  and  the  de- 
fendant did  not  appear,  he  shall  have  twenty  days,  after  per- 
sonal notice  of  the  judgment,  to  serve  the  notice  of  appeal  pro- 
vided for  in  this  and  the  next  section. 

Before  the  amendment  of  1653  tbis  section  was  as  foUowSf  tbe  amendment 
of  1851  being  in  tIeZtc; 

<*  llie  appellant  shall,  within  twenty  days  after  the  judgment,  make,  or  oanse  to 
be  made,  an  affidavit,  statiog  the  substance  of  the  testunooy  and  proceeding  before 
the  court  below,  and  the  gronnds  upon  which  the  appeal  is  founded.  IJ  the  judg' 
mant  is  rendered  upon  praeeea  aof  pereaniaUy  eerved,  and  the  defendant  did  not  ap^ 
pemr,  he  ehaU  haw  tweniy  dope,  after  pereonal  notice  of  the  judgment^  to  make 
and  oerte  the  ^JfidMU  and  notice  of  appeal  provided  for  in  thio  and  the  next  oee- 
tisn." 

This  section,  before  the  amendment  of  1851,  was  identical  with  section  303  of  the 
eode  of  1848 ;  and  upon  that  section,  in  a  case  where  the  appellant's  affidaTit  sisted 
the  proceedings  and  testimony  in  the  court  below,  but  did  not  specify  any  paitieular 
ground  of  appeal,  the  court  dismissed  the  appeal,  and  said,  *'  The  appellant  must  put 
bis  finger  on  the  point  relied  upon,  or  distinctly  inform  his  adversary  on  what  ground 
he  allegee  theie  is  error  in  the  jodgroeot."  Williame  v.  Cunningham^  S  Sand.  S. 
C.  R.,  633.    And  see  Thompoon  ▼.  Hopper,  I  Code  Rep.,  108,  and  18  Wend^  550. 
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And  w1l«I^^  the  appellsnt't  ftlBdayH  set  forth  Taiions  ohJ6cti<nis,  at  having  heen 
taken  at  the  trial  and  overroled,  bat  did  not  etate  the  grounda  oa  which  the  party 
appealed,  the  coart  diamisBed  the  appeal  becauae  of  thia  omiMion.  Sullivan  y.  Mc' 
Donald,  2  Sand.  8.  C.  R.,  63:1,  in  note. 

The  caaea  of  Partridge  ▼.  Thayer,  2  Sand.  S.  G.  R.,  237 ;  Mulford  y.  Decker,  1 
Code  Rep.,  71 ;  Davit  y.  Louneburyj  1*6.^71,  were  deciaiona  on  thia  aeotion,  bat  baye 
no  application  to  the  preaent  wordin^r  of  the  aection. 

§  864.  [804.]  (Amended  1849-1851-1852.)  EokHng  mite. 
Copy  of  affidcmt  and  notice  of  appeal  to  he  served  and  costs 
paid, — ^The  notice  of  appeal  mnst,  within  the  same  time,  be 
Berved  on  the  justice  personallj,  if  living  and  within  the  coun- 
ty, or  on  his  clerk,  if  there  be  one,  and  on  the  respondent,  per- 
sonally, or  by  leaving  it  at  his  residence  with  some  person  of 
suitable  age  and  discretion,  or  in  case  the  respondent  is  not  a 
resident  of  the  county,  in  the  same  manner  on  the  attorney  or 
l^ent,  if  any,  who  is  a  resident  of  such  city  or  county,  who  ap- 
peared for  him  on  the  trial ;  and  the  appellant  must,  at  the 
time  of  the  service  of  the  notice  of  appeal  on  the  justice,  pay 
to  him  the  costs  of  the  action  included  in  the  judgment,  togeth- 
er with  two  dollars  costs  of  the  return,  which  shall  be  restored 
to  him  in  case  the  judgment  is  reversed,  and  be  included  in  the 
judgment  for  costs,  on  reversal. 

Wher^  the  notice  of  appeal  waa  aenred  on  the  reapondent's  attorney,  on  motion 
to  diamiaa  the  appeal,  on  the  groand  that  the  notice,  AIo.,  were  not  aeryed  on  the  re- 
apondeot,  it  appeared,  by  the  appeliant'a  affidavit,  that  *'  he  nsed  great  diligenoe  to 
make  the  aeryice  on  the  reepondent,  that  he  called  at  the  reaidenee  of  the  reapond* 
ent,  in  the  city  of  New  York,  and  coold  not  find  her  there,  waa  referred  to  another 
houae,  where,  it  waa  aatd,ahe  waa  i^ooe  to  aervice,  and  on  calling  there  waa  told  they 
did  not  know  where  ahe  waa,  and  finally,  thatahe  ooald  not  be  found,'*  the  court  held 
thia  inanffioient  to  ahow  that  the  reapondent  W8i  not  a  reaident  of  the  city  of  New 
York,  and  diamiiied  the  appeal.     Duffy  v.  Morgan^  2  Sand.  S.  O.  R.,  631. 

And  where,  within  twenty  daya  after  the  judgment  for  the  plaintiff,  in  a  joatice'a 
eenrt,  the  defendant  aeryed  an  affidavit  and  bond,  punaant  to  the  reqairementi  of 
the  reyiaed  atatotea,  and  the  plaintiff  diaregarded  the  defendanVa  proceeding,  and 
ittued  execution,  the  conrt,  on  the  defendant*a  motion  to  act  aside  the  execution, 
held,  that  no  appeal  waa  pending,  and  aa  more  than  twenty  daya  had  elapaed  lince 
the  rendition  of  the  judgment,  the  defendant  could  haye  no  relief.  Purdy  r,  Har- 
rifon,  1  Code  Rep., 54 

Where,  on  an  appeal  from  a  juatioe'a  judgment,  the  fee  for  the  return  waa  not 
paid  at  the  time  of  the  aeryice  of  the  notice  of  appeal,  but  waa  afterwarda  tendered 
and  refnaed,  and  the  jnatioe  refuaed  to  make  any  return,  the  appeal  waa  diamiaaed ; 
and  Harria,  J.,  eaid,  **  If  the  fee  for  the  return  ia  not  paid  on  the  aeryice  of  the  notice 
of  appeal,  the  joatice  ia  not  bound  to  make  a  return ;  nor  ia  it  in  the  power  of  tho 
appellate  court,  either  to  compel  a  return,  or  to  hear  the  appeal  in  the  abaeaoe  of  any 
return.     Fisa  Ifeuten  y.  Kirkpatriek,  1  Code  Rep.,  N.  S.,  74 

An  appeal  from  a  juatice'a  court  is  perfected  by  the  aeryice  of  notice  of  appeal  on 
the  justice,  and  on  the  reapondent,  or  bia  attorney,  if  the  reapondent  ia  a  non-reai- 
dent;  and  when  notice  of  appeal  had  been  aeryed  on  the  joatice,  and  no  notice  had 
been  aeryed  on  the  reapondent,  it  waa  he'd,  that  no  appeal  had  been  perfected,  and 
that  the  plaintiff  ahould  treat  the  aervice  made  aa  a  nuNity  and  iaaue  execution  on  the 
judgment ;  and  a  motion  to  aet  aaide  the  appeal  waa  diamiaaed.  Bckermorhom  t. 
GolUf,  1  Code  Rep.,  N.  S.,  290. 


380  APFBAX.  TO  OOHMOH  PUCA8,  STO.      [§g  355—359. 

§  355.  [305.]  (Amended  1849.)  Hmriing  suits.  SecurUy  to 
stay  essecution. — If  the  appellant  desire  a  stay  of  execution  of 
the  judgment,  he  shall  give  eecuritj  as  prorided  in  the  next 
section. 

An  appeal  from  the  jad^rment  of  a  justice  of  the  peace,  not  followed  np  by  the 
giving  of  the  undertaking  required  by  the  Code  (as.  355, 356,  357),  will  not  operala 
aa  a  atay  of  any  farther  prooeedioga  whioli  the  plaintiff  may  elect  to  paraae,  in  order 
to  enforce  the  ooUeetion  of  the  judgment  Conway  ▼.  Hitehintf  9  Barb.  8.  C.  R.,  378. 

§  356.  [306.]  (Amended  lS^8.)B»istin9  suits.  Farm  ofunr 
dertahmg, — ^The  secnritj  shall  be  a  written  nndertaking,  exe- 
cated  by  one  or  more  sufficient  sureties,  approved  by  the  coun- 
ty judge,  or  by  the  court  below,  to  the  effect  that  if  judgment 
be  rendered  against  the  appellant,  a^d  execution  thereon  be 
returned  unsatisfied,  in  whole  or  in  part,  the  sureties  will  pay 
the  amount  unsatisfied.* 

An  action  will  not  lie  againat  a  joatioe  or  county  judge  for  an  error  in  judgment 
in  approving  an  inyalid  undertaking.  Ckiekering  ▼.  jRo6tafon,  3  Cuahing'a  Kep^  543. 

§  357.  [307.]  (Amended  1849.)  Existing  suits.  Exiecution^ 
how  stayed. — ^The  delivery  of  the  undertaking  to  the  court  be- 
low shall  stay  the  issuing  of  execution  ;  or  if  it  have  been  issued 
the  service  of  a  copy  of  the  undertaking,  certified  by  the  court 
below,  upon  the  officer  holding  the  execution,  shall  stay  further 
proceedings  thereon. 

§  358.  [808.]  (Amended  1849.)  Ecisting  suits.  In  case  of 
death  of  justice^  undertaking  to  he  filed. — ^Where,  by  reason  of 
the  death  of  a  justice  of  the  peace,  or  his  removal  from  the  coun- 
ty, or  any  other  cause,  the  undertaking  on  the  appeal  cannot 
be  delivered  to  him,  it  shall  be  filed  with  the  clerk  of  the  appel- 
late court,  and  notice  thereof  given  to  the  respondent,  or  his  at- 
torney, or  agent,  as  provided  in  section  three  hundred  and  fif- 
ty-four, it  shall  thereupon,  have  the  same  effect  as  if  delivered 
to  the  justice. 

§  359.  [309.]  (Amended  1849, 1852.)  Ecisting  suits.  lUing 
in  lieu  of  service  of  notice  of  appeal, — ^When  by  reason  of  the 
death  of  a  justice  of  the  peace,  or  his  absence  from  the  county, 
or  any  other  cause,  the  notice  of  appeal  cannot  be  served  as 
provided  by  section  three  hundred  and  fifty*three,  it  may  be 
served  by  leaving  the  same  with  the  clerk  of  the  county. 
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§  360.  [311.]  (Amended  1849-1852.)  Edsting  suits.  Be- 
tunij  wJien  and  how  made  and  compelled. — The  court  below 
shall,  thereupon,  after  ten  days,  and  within  thirty  days  after 
service  of  the  notice  of  appeid,  make  a  return  to  the  appellate 
court  of  the  testimony,  proceedings,  and  judgment,  and  file  the 
same*  in  the  appellate  court,  and  may  be  compelled  to  do  so 
by  attachment.  But  no  justice  of  the  peace  shall  be  bound  to 
make  a  return,  unless  the  fee  prescribed  by  the  last  section  of 
this  chapter  be  paid  on  service  of  the  notice  of  appeal. 

The  amendment  of  1659  wee  merely  tbe  striking  oat  tlie  words  *'  with  the  affi- 
daTits  "  where  the  Mterisk  is  pUoed. 

If  this  fee  be  not  paid  on  serrice  of  notice  of  appeal,  the  right  of  appeal  is  lost» 
Van  Deu»€n  ▼.  Kirkpairiek,  5  Pr.  R.,  423 ;  1  Code  Rep.,  N.  3.,  74. 

In  McCafftriy  ▼.  KeUy,  3  Sand.  S.  C.  R.,  637,  an  appeal  from  the  marine  coart, 
on  the  canse  being  called  for  argnment,  it  appeared  that  the  retarn  set  forth  only  a 
portion  of  the  testimony ;  it  was  held,  that  the  retarn  mast  oontain  all  the  testimony, 
as  the  court  can  look  solely  at  the  retarn :  and  as  the  return  was  defeotiTO,  the  par- 
ties mast  call  for  a  farther  return,  and  a  further  return  was  ordered. 

On  sn  appeal  from  a  justiee^s  conrt,  the  retarn  of  the  justice  most  state  the  whole 
of  the  proceedings  in  the  court  below.  BeUhaw  y.  CoZte,  3  Code  Rep.,  184.  But  a 
judgment  will  not  be  reyersed  for  a  defect  in  the  return.  Klenek  ▼.  b§  Fareti,  t6., 
185. 

§  361.  [312.]  JEkisUng  suits.  Saw  made  if  justice  he  out 
qf  office. — ^When  a  justice  of  the  peace,  by  whom  a  judgment 
appealed  from  was  rendered,  shall  have  gone  out  of  ofSce  be- 
fore a  return  is  ordered,  he  shall  ueyertheless  make  a  return  in 
the  same  manner,  and  with  the  like  effect,  as  if  he  were  still  in 
office. 

§  362.  [313.]  Ecisting  suits.  FwrtJier  return  may  he  or- 
dered.— ^If  the  return  be  defective,  the  appellate  court  may  di- 
rect a  further  or  amended  return  as  often  as  may  be  necessary, 
and  may  compel  a  compliance  with  its  order,  by  attachment. 

See  note  to  section  360,  and  rale  88  of  sapreme-court  rules. 

§  363.  [314.]  Edstvng  suits.  If  justice  he  dead^  insane^  or 
absent. — If  a  justice  of  the  peace,  whose  judgment  is  appealed 
from,  shall  die,  become  insane,  or  remove  from  the  State,  the 
appellate  court  may  examine  witnesses  on  oath,  to  the  facts  and 
circumstances  of  the  trial  or  judgment,  and  determine  the  ap- 
peal, as  if  the  facts  had  been  returned  by  the  justice.  If  he 
shall  have  removed  to  another  county  within  the  State,  the  ap- 
pellate court  may  compel  him  to  make  the  return,  as  if  he  were 
still  within  the  county  where  judgment  was  rendered. 
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A  return  to  a  ewtmrm  made  by  a  jniipe  wko  was  oat  of  office,  before  the  aenrieo 
of  the  ceriUnrari  npon  him,  ia  a  Dullity.    Peek  ▼.  Foof,  4  Pr.  R.  425. 

Where  a  judge  of  the  late  coramon  pleao  waa  aerred  with  a  eerUorwU  after  bit 
term  of  office  had  expired,  under  the  aoiended  conatitation  of  1846,  to  remoye  oer- 
tain  prooeedioga  had  before  him  (while  in  offieeX  relating  to  **  sammary  procredinga 
to  reoo7er  the  poawaaion  of  landai*'  it  waa  h^  that  tha  retani  made  by  him  waa  a 
nullity.    76. 

A  joitice  of  the  pMoe  ia  authorized  by  atatute  (9  R.  8.,  371.  a.  260),  to  make  a 
Talid  return  to  a  certiorari  aeryed  upon  him  after  he  bad  gone  out  of  office,  for  the 
purpose  of  reyiewiog  a  judgment  rendered  by  him.  But  there  ia  no  such  proyiaion  of 
law  in  oaae  of  apeeial  proceedinga  made  appUoable  to  a  judge,    lb, 

%  364.  [316.]  EffUting  suits.  Hearing  upon  retwm,  Dis- 
missing  appeal  if  not  hrougkt  on, — ^If  a  return  be  made,  the 
appeal  may  be  bronght  to  a  hearing  at  a  general  term  of  the 
appellate  court,  upon  a  notice  by  either  party  of  not  less  than 
eight  days.  It  shall  be  placed  upon  the  calendar,  and  continue 
thereon  without  further  notice,  until  finally  disposed  of;  but  if 
neither  party  bring  it  to  a  hearing  before  the  end  of  the  second 
term,  the  court  shall  dismiss  the  appeal,  unless  it  continue  the 
same,  by  special  order,  for  cause  shown. 

UDder  the  code  of  1848  the  appeal  giyen  by  thia  chapter  io  eaaea  ariaing  in  the 
city  of  New- York,  waa  to  the  auperior  court  of  that  city,  and  it  waa  there  held  that 
the  appellate  court  would  not  giye  a  judgment  of  reyeraal  if  the  reapondent  failed  to 
appear,  without  firat  in? eatigating  the  merita  of  the  caae ;  but  where  the  reapondent 
alone  appeared,  the  judgment  would  be  affirmed  aa  of  ooune.  Bellamy  y.  JkUxam- 
dert  1  Code  Rep.,  64.  Geragkty  y.  Malone,  ib„  94.  It  waa  afUrwarda  decided  that 
the  judgment  appealed  from  wilf  be  reyeraed  by  default  if  the  reapondent  do  not 
appear  to  argue  the  appeal.     Whitney  y.  Bayard,  2  Sand.  S.  C.  R.,  634. 

Where  notice  of  hearing  baa  been  given  by  the  appellant,  the  reapondent  may 
moye  for  an  affirmance  of  the  judgment,  ex  parte,  although  he  haa  given  no  notice 
of  argument    Conetant  y.  Ward,  1  California  Rep.«  333. 

§  365.  [316.]  (Amended  1849.)  Mdsting suits.  To  he  heard 
on  original  papers. — ^Tbe  appeal  shall  be  heard  on  the  original 
papers ;  and  no  copy  thereof  need  be  furnished  for  the  use  of 
the  court. 

§366.  [317.]  (Amended  1849,1851.)  JEeisdng  suits.  Judg- 
ment on  appeal. — ^Upon  the  hearing  of  the  appeal,  the  appellate 
court  shall  give  judgment  according  to  the  justice  of  the  case, 
without  regard  to  technical  errors  and  defects  which  do  not  af- 
fect the  merits.  In  giving  judgment,  the  court  may  afSrm  or 
reverse  the  judgment  of  the  court  below,  in  whole  or  in  part, 
and  as  to  any  or  all  the  parties,  and  for  errors  of  law  or  fact.^ 
If  the  appeal  is  founded  on  an  error  in  fact  in  the  proceedings, 
not  affecting  the  merits  of  the  action,  and  not  within  the  knowl- 
edge of  the  justice,  the  court  inay  determine  the  alleged  error 
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in  fact  on  affidavits,  and  maj  in  its  discretion  inquire  into  and 
determine  the  same  upon  examinations  of  the  witnesses.  If  the 
defendant  failed  to  appear  before  the  justice,  and  it  is  shown  by 
the  affidavits  served,  or  otherwise,  that  manifest  injustice  has 
been  done,  and  the  defendant  satisfactorily  excuses  his  default, 
the  court  may  in  its  discretion,  set  aside  or  suspend  the  judg- 
ment, and  order  a  new  trial  before  the  same  or  any  other  justice, 
at  such  time  and  place  and  on  such  terms  as  the  court  may  deem 
proper.  The  parties  must  appear  before  the  justice  according 
to  the  order  of  the  court,  and  the  same  proceedings  must  there- 
npon  be  had  in  the  action,  as  on  the  return  of  a  summons  per- 
sonally served. 

Before  ameodment  the  eeotion  eoded  where  the  atterisk  if  plaoed.  The  leotion 
before  amendment  waa  ideDtical  with  Motion  317  of  the  code  of  1848,  upon  whiuh 
in  a  caie  where  the  eammooa  olaiined  only  $50,  and  the  plaintiff  in  the  abeenoe  of 
the  defendant  took  judgment  for  (91,  ou  appeal  from  each  judj^ent  it  waa  alleged 
that  only  (50  waa  olaimed  by  the  inadvertence  of  the  clerk  of  the  court,  and  that 
the  court  under  tbia  section  wonid  rectify  the  error;  the  court  laid  the  difficulty  ia 
that  we  cannot  know  what  are  the  merita  of  the  case  beyond  the  $50.  The  defeod- 
anta  had  no  opportunity  to  be  heard  in  their  defence  aa  to  the  aurplns  beyond  that 
sum.  We  can  aee  there  waa  no  defence  to  the  extent  of  (50,  bat  beyond  that  we 
have  no  information.  The  appeal  waa  allowed.  Partridge  ▼.  Thayer.  2  Sand.  S. 
C.  R.,  227. 

Although  the  tppellate  court  will  not  weigh  the  evidence  below  ao  aa  to  reverse, 
if  it  merely  preponderate  against  the  jodgment,  yet  a  material  defect  of  proof  la 
&Ul  to  the  judgment.     Carter  v.  DaUimore,  2  Sand,  a  C.  R.,  222. 

Where  the  appellant  a^ka  to  have  the  judgment  reversed  on  the  ground  that  it 
was  rendered  on  incompetent  testimony,  the  appellant  ooort  will  govern  itself  by  the 
same  rule  as  if  the  matter  were  before  them  on  a  motion  for  a  new  trial.  Bort  v. 
Smithy  5  Barb.  S.  C  R.,  283. 

The  refusal  of  the  justice  to  allow  additional  evidence  to  be  given  after  a  motion 
for  a  nousait»  forma  no  ground  for  revening  bia  judgment.  Reed  v.  Barber,  3 
Code  Rep.,  160. 

Where  it  tppeara  on  a  trial  in  a  justices'  court,  that  a  plaintiff  is  a  non-resident, 
and  that  ho  haa  not  given  the  requisite  security,  he  should  be  nonsuited,  and  if  the 
JQStice  omits  to  non  suit  and  renders  judgment  for  the  plaintiff,  it  will  be  reversed  on 
appeal.    Allen  v.  Stone,  9  fiarb.  S.  C.  K.,  60. 

If  the  justice  omits  to  wait  an  hour  after  the  time  when  the  summons  is  return- 
able, before  he  proceeds  to  awear  witnesses  in  the  cause,  or  if  he  improperly  restriots 
the  defendant  to  one  particular  defence,  the  judgment  will  be  reveraed  on  appeal.   lb. 

To  set  aaide  judgment  in  the  marine  or  juatice's  court,  where  tbe  defendant  haa 
failed  to  appear,  an  appeal  most  be  brought,  and  the  application  for  relief  made 
upon  tbe  justice's  return  and  affidavits  The  court  of  common  pJeaa  hss  no  juris* 
diction  to  entertain  a  motion  for  relief  in  aoch  cases,  until  the  judgment  is  before  it 
upon  appeal.    Bunnell  v.  Comefl,  1  Code  Rep.,  N.  S.  SSa 

When  the  appellate  court  aees  clearly  and  beyond  all  doubt,  that  the  rejetHion  of 
proper  or  the  admission  of  improper  evidence  could  in  no  way  materially  affect  the 
reaalt,  the  judgment  of  an  inferior  court  will  not  on  that  ground  be  aet  aside. 
Persss  V.  Cole,  1  California  Rep.,  369. 

§  Sar.  [818.]  (Amended  1852.)  Mrietinff  9mU.  Judgmmt 
roU. — To  every  judgment  upon  an  appeal  there  Bhall  be  an* 
nezed  the  return  on  which  it  waB  heard,  which  Bhall  be  filed 
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with  the  derk  of  the  court,  and  shall  oonetitate  the  jadgmwt 
roU. 

§368.  [321.]  (Amended  1849.)  Esisting  suits.  CostSjAow 
awarded. — If  the  judgment  be  aflSrmed,  costs  shall  be  awarded 
to  the  respondent.  If  it  be  reversed,  costs  shall  be  awarded  to 
the  appellant  If  it  be  affirmed  in  part,  the  costs,  or  such  part 
as  to  the  court  shall  seem  just,  maj  be  awarded  to  either  party. 

Where  a  jodgment  wm  affirm^  in  part  and  reTeraed  in  part,  the  respondent 
was  allowed  his  costs  in  the  eoort  below,  bat  was  required  to  pay  the  eosta  of  the 
appeal.    KoU  ▼.  8w^n$ton,  1  California  Rrp.,  51. 

§  369.  [822.]  (Amended  1849.)  Emating  suits.  Ordering 
restitution. — Ji  the  judgment  below,  or  any  part  thereof^  be  col- 
lected, and  the  judgment  be  afterwards  reversed,  the  appellate 
court  shall  order  the  amount  collected  to  be  restored  with  inter, 
est  from  the  time  of  collection.  The  order  may  be  obtained 
upon  proof  of  the  facts  made  at  or  after  the  hearing  upon  a  pre- 
vious notice  of  six  days. 

Where  a  jodgment  of  the  conrt  below  has  been  paid  before  writ  of  error  brought, 
hot  not  satisfied  «/  record,  on  reversal  thereof  the  plaintiff  in  error  oannot  outer  a 
anggestion  and  award  restitniioo  of  psyment  in  his  reoord  of  reversal,  without  leave 
of  the  court  Ii  is  otherwise  where  the  judgment  below  is  satisfied  of  reoord.  There 
the  evidence  of  payment  oomes  up  with  the  record,  and  restitution  is  a  matter  of 
ooome.    Sheridun  ▼.  Mann,  5  Pr.  R.,  901 :  3  Code  Repi,  213. 

The  proper  oour»e  where  a  party  appealing  is  eniitled  to  a  restoration,  is  a  motion 
in  this  oourt  for  restoration,  and  on  that  motion  being  granted  it  becomes  a  part  of  the 
judgment  in  this  court,  aod  the  amount  can  be  collected  by  execution  with  the  oosti. 
Kennedy  ▼.  O'Brien,  in  New-York  common  pleas.    Jonot  1851. 

§  870.  [323.]  JSansting  suits.  Setting  off  oosts  and  recovery. 
— ^If,  upon  an  appeal,  a  recovery  be  bad  by  one  party,  and  costs 
be  awarded  to  the  other,  the  appellate  court  shall  set  off  the  one 
against  the  other,  and  render  judgment  for  the  balance. 

§  371.  [324.]  (Amended  1849, 1851.)  Existing  suits.  The 
costs  on  appeal. — The  following  fees  and  costs,  and  no  other, 
except  fees  of  officers  and  disbursements,  shall  be  allowed  on 
appeals : 

To  the  appellant,  on  reversal,  fifteen  dollars. 

To  the  respondent,  on  affirmance,  twelve  dollars. 

To  a  justice  of  the  peace,  for  bis  return,  Puh)  dollars. 

If  the  judgment  appealed  from  be  reversed  in  part,  and  af- 
firmed as  to  the  residuci  the  amount  of  costs  allowed  to  either 
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party  shall  be  sach  8am  as  the  appellate  oonrt  may  award,  not 
exceeding  ten  dollars. 

If  the  appeal  be  dismissed  for  want  of  prosecution,  as  pro- 
vided bj  section  364,  no  costs  shall  be  allowed  to  either  partj. 

» 

Tlie  mmendmeDt  of  1851  io  this  mcUob  wm  the  allowanoe  of  <wo  d^lUrs  iiwtMd 
of  one  dollar  to  a  jnttiea  of  the  peace  for  hie  retarn. 

Where  an  appeal  from  a  jadgment  renderad  by  a  jfwtiee  of  the  peace,  b  heard 
by  the  enpreuM  oonrt,  beoauie  of  the  inoompeteoey  of  the  oomty  jndge  to  hear  the 
appeal,  the  raoeeerfol  party  will  recover  the  Mune  ooets  as  if  the  appeal  had  been 
deeided  by  the  county  judge.  He  is  not  in  sooh  case  entitlet^  tax  the  same  amount 
of  costs  as  on  an  appeal  m>m  a  judgment  of  a  county  court  Taylor  ▼.  SeeUy,  3 
Code  Rep^  84. 

On  bringing  an  appeal  from  a  justice's  court,  to  the  county  court,  the  payment 
of  the  fee  to  the  justice  for  making  the  return  to  the  appeal,  most  be  made  at  the 
time  of  the  serrice  of  the  notice  ^  appeaL  It  is  groand  for  dismissing  the  appeal, 
where  the  return  is  not  made  io  oonseqneace  of  the  noo-payment  of  such  lea  Ana 
the  justice  cannot  be  compelled  to  make  the  return  nuleas  the  fee  be  paid  at  the 
time  notice  of  appeal  Is  senred.  Van  Douoon  ▼.  Kvk^airUlhZ  Fir.  IL,429 ;  1  Code 
Bop.  N.  a  74 
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TITLE  XIL 

Of  the  mUcdUmecus  proceedings  in  civU  (icUonsy  and  general 

prop%iions*' 

CBAPTBft.    L    Safbnittting  a  oontroveriy  wiChoat  action, 

II.    Pftaeediiiffi  apiiiwS  jotnt  debtort,  hein,  legttMi^  defiwM^  and  taa- 
anu  koldinr  ander  a  jndgmeBt  debtor. 

III.  CSoofaMion  of  jodffm«Dt  without  action. 

IV.  Officen  of  the  defeadant,  to  oompromlae  tha  wlioto  or  a  put  af  the 

action. 

V.  Admiarion  or  Snapection  of  writinga. 

VI.  Examination  of  partiaa. 

VIL  Examination  of  witneaaea. 

VIII.  Motiona  and  ordoia. 

IX.  Entitling  affidaTita. 

X.  Compntatioo  of  time. 

XL  Noticee,  and  filing  and  aerrioe  of  papera. 

XII.  Dntiea  of  aheriflb  and  ooronera. 

Xin.  Aeooontabiiity  of  gaardiana. 

XIV.  Powera  of  refereea. 

XV.  Miacellaneotta  proviaioiia. 


Chafteb  L 
Sybmitting  a  cantrcverey^  without  acHon^ 

Sxonoir    S79«    Contrareny,  liow  anbmltted  withont  aotioo. 

373«    Jndgment  on,  aa  in  oiber  caaaa,  bat  without  coats. 

374.    Judgment  may  be  enforced,  or  appealed  from,  aa  in  an  action, 

§  372.  [325.]  Controversy  haw  submitted  withaut  action*-- 
Parties  to  a  qaeetion  of  difference,  which  might  be  the  subject 
of  a  civil  actioD,  may,  without  action,  agree  upon  a  caseoon- 
tainiug  the  facts  upon  which  the  controversy  depends,  and  pre- 
sent a  submission  of  the  same,  to  any  court  which  would  have 
jurisdiction  if  an  action  had  been  brought  But  it  must  appear 
by  affidavit  that  the  controversy  is  real,  and  the  proceeding  in 
good  faith,  to  determine  the  rights  of  the  parties.  The  court 
shall  thereupon  hear  and  determine  the  case,  at  a  general  term, 
and  render  judgment  thereon,  as  if  an  action  were  depending, 


It  18  a  general  rule  that  oonrta  win  not  entertain  a  fiotitiona  eaaa,  to  taet  a  right 
to  a  partienlar  thing.    P^rt  Chbson  B^k  v.  Dtcifcaan,  4  Som.  St  M.»  669. 

The  plaintiff  [or  rather  the  nominal  plaintiff],  most  fnrniA  the  neoeaeaiy  papan 
for  argument,  duly  printed  aa  in  caaea  of  appeal*    Smpremt  €muri  mUt  99. 
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§  873.  [826.]  Judgment  cn^Mia^  other  ooma,  hut  wtho/ut 
a0«<««^*-Jadgineat  shall  be  entered  ia  the  jadgme  nt  book,  as  in 
other  cases,  bnt  without  costs,  for  any  proceeding  prior  to  no- 
tice of  triaL  The  case,  the  sabmission,  and  a  copy  of  the  judg- 
ment, shall  constitate  the  judgment  roU.. 

§  374.  [327.]  Judgmhki  may  he  enforced  or  appealed from^ 
aainan  action. — ^The  judgment  may  be  enforced  in  the  same 
manner  as  if  it  had  been  rendered  in  an  action,  and  shall  be 
subject  to  appeal  in  like  manner. 


Ohaftbb  II. 


Proceedrnge  agamet  joint  debtors ^  heirs j  devisees^  legatees j  and 
tenants  holding  lender  a  judgment  deibtor^ 

Sbotion  375.  PartiM  not  ■ummoned  in  action  on  joint  contract,  may  bo  snmmoned 

after  jndgmant 

376.  If  jodgroent  debtor  die,  his  repreeentatiYei  may  be  aommoned. 

377.  Form  of  anmmona. 

378.  To  be  aooomponied  by  affidavit  of  amount  doe. 

379.  Party  lommoned  may  aniwer  and  defend. 

380.  Subeeqneot  pleadings  and  prooeedingp  name  ai  in  an  action. 

381.  Answer  and  reply  to  be  verified  as  in  an  action. 

§  375.  [328.]  (Amended  1849.)  Parties  not  wmmoned  in 
auction  on  joint  contract^  m>ay  he  summoned  after  judgment. — 
When  a  judgment  shall  be  recovered  against  one  or  more  of 
several  persons,  jointly  indebted  npon  a  contract,  by  proceeding 
as  provided  in  section  136,  those  who  were  not  originally  snm- 
moned to  answer  the  complaint,  may  be  summoned  to  show 
cause  why  they  should  not  be  bound  by  the  judgment,  in  the 
same  manner  as  if  they  had  been  originally  summoned. 

In  a  proceeding  under  this  sectioo,  does  the  canie  of  action  or  right  to  proceed 
arise  upon  the  jadgment  or  the  original  demand  7  Oakley  ▼.  AtpinwaUt  4  Conuki 
513. 

§  376.  [389.]  (Amended  1849.)  If  judgment  ddtor  die^ 
his  representatives  may  he  summoned. — In  case  of  the  death  of 
a  judgment  debtor  after  judgment,  the  heirs,  devisees,  or  lega- 
tees of  the  judgment  debtor,  or  the  tenants  of  real  property 
owned  by  him  and  affected  by  the  judgnaent,  may,  after  the  ex- 
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piFation  of  tLree  yean  from  the  time  of  granting  letters  teeta- 
mentary,  or  of  administration  npon  the  estate  of  the  testator  or 
intestate,  be  summoned  to  show  cause  why  the  judgment  should 
not  be  enforced,  against  the  estate  of  the  judgment  debtor  in 
their  hands  respectively,  and  the  personal  representatiyes  of  a 
deceased  judgment  debtor,  may  be  so  summoned,  at  any  time 
within  one  year  after  their  appointment. 

§  877.  [330.]  JForm  qf^ummonB. — The  summons  provided 
in  the  last  two  sections  shall  be  subscribed  by  the  judgment 
creditor,  his  representatives,  or  attorney;  shall  describe  the 
judgment,  and  require  the  person  summoned  to  show  cause 
within  twenty  days  after  the  service  of  the  summons ;  and  shall 
be  aerved  in  like  manner  as  the  original  summons. 


§  378.  [331.]  To  he  aecompanied  hy  affidcmt  of  amomU 
due. — The  summons  shall  be  accompanied  by  an  affidavit  of  the 
person  subscribing  it,  that  the  judgment  has  not  been  satisfied, 
to  his  knowledge  or  information  and  bdief,  and  shall  specify 
the  amount  due  thereon. 

§  379.  [332.]  (Amended  1849.)  Party  simmoned  may 
anewer  and  defend. — Upon  such  summons  the  party  summoned 
may  answer  within  the  time  specified  therein,  denying  the  judg- 
ment, or  setting  up  any  defence  which  may  have  arisen  subse- 
quently ;  and  in  addition  thereto,  if  he  be  proceeded  against 
according  to  section  375  he  may  make  the  same  defence  which 
he  might  have  originally  made  to  the  action,  except  the  statute 
of  limitation. 

See  Ferwn  ▼.  VaUntint,  13  Sme.  and  M.,  551.  The  defeadaot  einnot  Mi  «p 
any  defence  which  he  mig^ht  have  interposed  to  the  original  actloDy  or  which  eziitod 
before  the  judxiDent ;  and  this  rale  appliea  whether  the  judgment  waa  dbtained  by 
eonfenion  or  default,  or  upon  plea.     McFarland  ▼.  /rwm,  6  Jobn&  R.,  78. 

§  380.  [333.]  (Amended  1849.)  Subeequent  pleadings  a/nd  pro- 
ceedings same  as  in  an  action. — ^The  party  issuing  the  summons 
may  demur  or  reply  to  the  answer,  and  the  party  summoned 
may  demur  to  the  reply ;  and  the  issues  may  be  tried,  and  judg- 
ment may  be  given  in  the  same  manner  as  in  an  action,  and 
enforced  by  execution,  or  the  application  of  the  property  charg- 
ed to  the  payment  of  the  judgment,  may  be  compelled  by  a^ 
taohroent,  if  necessary. 
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§  381.  [33^.]  (Ameaded  1849.)  Anaw&r  and  re^  to  he 
verified  as  in  an  aetion. — ^The  answer  and  reply  shall  be  verified 
in  the  like  cases  and  manner,  and  be  subject  to  the  same  rnles, 
as  the  answer  and  replj  in  an  action. 


Chapter  IQ. 
Confession  of  JvdgmefU^  without  Action. 

Saonoii  363.    JadgOMst  aay  be  oonfeiMd  for  debt  dne  ot  oontingeiit  liebiiity. 
363.    Statement  in  writiog  and  form  thereof. 
384.    Filing  tame  and  entering  jadgment 

§  382.  [335.]  Judgment  may  he  confessed^  for  debt  due^  or 
eosUinffeHtlialnUfy. — ^A  judgment  by  confession  may  be  entered, 
without  action,  either  for  money  due  or  to  become  due,  or  to 
secure  any  person  against  contingent  liability  op  behalf  of 
the  def(Midant,  or  both,  in  the  manner  prescribed  by  this 
chapter. 

It  hae  been  held  that  a  eonfenion  of  judgment  out  of  eonrt  in  an  aetion  of  tort 
b  net  within  or  antfaorised  by  the  code.  Bouietie  ▼.  Owtfii,  3  Code  Rep.,  40;  3 
Sand,  8.  C.  R,  ii55. 

A  eonfenion  of  jodgroent  by  a  defendant  in  enatody  at  the  rait  of  the  peraon  in 
vhoae  favor  the  judgment  is  oonfeaMd,  made  without  the  preeenoe  of  connael  or  the 
adTice  of  lonie  attorney  named  by  the  defendant,  and  attending  at  hia  reqneat,  to 
inform  him  of  the  nature  and  eflfoct  of  the  oonfetaion  before  he  eigne  it,  ia  void  and 
will  be  wt  Mide  on  motion.    /6. 

The  proTieien  of  the  reviaed  atatutea.  forbidding  the  aetting  aaide  a  judgment  ibr 
irregularity  after  one  year  (3  R.  8.,  983,  a  2),  doea  not  prevent  the  aetting  ande  a 
judgment  by  eonfeanon  after  that  period  for  the  want  of  a  ■uAoient  etatement — 
Jfenv/ee.  B'k.  v.  St,  John,  5  Hill,  497  ;  Manufae,  B'lr.  v.  Boyd.3  Denio,  257.  But 
aee  Park  v.  Ckmrek,  1  Code  Rep.,  N.  a.  47. 

A  judgment  by  oonfemon  in  a  oonnty  ooart  for  an  amount  exoeeding  the  amount 
ft»r  wUoh  eounty  oourta  have  juriadiotion,  is  a  nulPity.  Oruwold  v.  Skeldon^  1  Code 
Repi,  N.  S^  261  {  DanieU  v.  Hinkftom,  5  Pr.  R,  333. 

A  mere  oonfeiaion  of  judgment  ia  not  a  violation  of  an  injunction  reetraining  the 
defendant  from  diipoiing  of  or  in  any  manner  interfering  with  hia  property ;  but  a 
uonfeaiion  of  judgment  may  be  a  violation  of  raoh  an  injunction  if  aocompanied  by 
aota  of  the  defendant  ahowing  an  intent  to  diipeee  of  hia  property.  Ros9  v.  C/««f  • 
uum,  1  Code  Rep.,  N.  8.,  91. 

The  judgment  muet  be  on  the  direotion  of  a  judge  er  report  of  refereea,  execpt 
where  the  clerk  may  enter  the  lame,  by  aection  3M.    See  aection  378. 

See  aection  53,  aub.  8,  of  thia  code. 

^  883.  [336.]  Statement  in  writing^  and  form  thereof. — A 
statement  in  writing  must  be  made,  signed  by  the  defendant, 
and  yerified  by  his  oath,  to  the  following  effect : 

1.  It  most  state  the  amount  for  which  judgment  may  be  en- 
tered, and  authorize  the  entry  of  judgment  therefor. 
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2.  If  it  be  lor  money  due  or  to  beeome  due^  it  mvat  state 
concisely  the  facts  oat  of  which  it  arose,  and  must  show  that  the 
sum  confessed  therefor  is  jnsily  due,  or  to  become  doe. 

3.  If  it  be  for  the  purpose  of  secoriDg  the  plaintiff  against  a 
contingent  liability,  it  mnst  state  concisely  the  facts  constituting 
the  liability,  and  mast  show,  that  the  sum  confessed  therefor, 
does  not  exceed  the  same. 

Wbero  a  oonfeflsioii  of  jadgment  oomDi«need  with  the  title  of  the  eavae,  and  then 
proceeded  thus:  "Jodgment  ie  hereby  confeaMd  in  thii  canae,  for  the  asm  of 
$1,413,"  Slc  ;  the  atateoMDt  being  signed  and  awom  to  bythe^feddaat,  held,  that 
it  was  a  euiSoient  authority  under  the  code  to  eater  jodgment.  Tliia  part  of  the 
■iatate  ia  directocy  merely.  One  year  hare  all  relief  for  irregularity  in  entornig  jadg^ 
ment.    (2  R.  S^  282,  i.  2.) 

Where  an  execution  containa  all  the  reqniaitea  apeeifiad  in  a.  269  tf  the  eode 


(which  preaoribea  the  form),  it  ia  lulBoient  Therefore,  objeotiona  that  it  ii  not  ii 
**  in  the  name  of  the  people,"  nor  "  teated  in  the  name  of  the  ehiaf  jaalSoe  or  any 
judge,''  and  ii  not  *'  on  ita  face  made  returnable  within  aixty  days,"  are  unayailaUe 
where  there  ia  an  endoraameilton  the  baek  direotiug  the  ehoriff  to  Tdtom  St  in  aiaty 
daya.     Park  y.  CkureK  \  Code  Rep.,  N.  S.,  47. 

§  384.  [337.]  (Amended  1849-1851 .)  Judgment  ofnd  ewem- 
tion. — The  statement  may  be  filed  with  «  county  clerk,  or  widi 
the  clerk  of  the  superior  court  of  the  city  of  Kew  York,  who 
shall  endorse  upon  it,  and  enter  in  the  judgment  book,  a  judg- 
ment of  the  supreme  or  said  superior  court,  for  the  amount  con^ 
fessed,  with  five  dollars  costs  ;*  together  with  disbursements. 
The  statement  and  affidavit,  with  the  judgment  endorsed,  shall 
thenceforth  become  the  judgment  roll.  Executions  may  be  ia* 
sued  and  enforced  thereon,  in  the  same  manner  as  upon  judg- 
ments in  other  cases  in  such  courts.  When  the  debt  for  which 
the  judgment  is  recovered  is  not  all  due,  or  is  payable  in  install- 
ments, and  the  installments  are  not  all  due,  the  execution  may 
issue  upon  such  judgment  for  the  collection  of  such  installments 
as  have  become  due,  and  shall  be  in  the  usual  form,  but  shall 
have  endorsed  thereon,  by  the  attorney  or  person  issuing  the 
same,  a  direction  to  thesheriff  to  collect  the  amount  due  on  suidt 
judgment,  with  interest  and  costs,  which  amount  shall  be  stated, 
with  interest  thereon,  and  the  costs  of  said  judgment.  Ko^ 
withstanding  the  issue  and  collection  of  such  execution,  the  judg- 
ment shall  remain  as  security  for  the  installments  thereafter  to 
become  due,  and  whenever  any  further  installments  become  due, 
execution  may,  in  like  manner,  be  issued  for  the  collection  and 
enforcement  of  the  same. 

Before  the  amendment  for  1851  the  aection  atopped  where  tlie  aateriak  ia  placed. 
The  court  will  not  allow  a  party  to  anffer  by  the  omiaeiona  or  miatake  of  a  €^eA, 
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attOToey,  or  offioer  of  the  oourt,  where  a  aubatantial  rqrht  is  involTed.  NwU  ▼. 
'HcrryUU.  Ckrrik  ▼.  a^nyJbitiL  fi^M*  v:  JBmyftt7i»  4  Pr.  R.>  16.  Aneioe^tioiito 
this  rule  is  JICMvta^  V.  €fuyon,  1  Coda  Rap.,  43. 

Whera  two  writtoD  statements,  daly  TeriJied,  ware  filed  by  an  attorney  with  tka 
dark  of  Ike  aoanlv,  Ibr  the  porpeaa-  of  kavin|^  jodfpDenta  aotarad  by  oaafeaiion, 
(agahist  the  Bama  defendaot)  witfaont  aetioo.  And  the  clerk  entered  in  the  jndg- 
mani  book,  JQdfmaBta  of  the  saprama  aoari  fov  the  raspeetiYe  amonnta  ooafasBed, 
with  oasts ;  bofc  ooMUad  io  andoiaa'  the  sane  opon  the  statementa  aa  diraeted  by  thia 
aeetk»n  (aeetion  337  ia  ooda  of  1848).  On  a  snbseqaent  day  another  written  stata- 
neiit  afaiast  the  aama  dafandaa^  hy  a  diffareDt  attorney,  waa  filed  by  the  same  clerk, 
and  jo^meat  by  eonfeaiiaa  thereon  was  parfeoted  regularly  in  all  rsspeets,  pnrsaant 
to  the  oode  aforaaaid-^^a  las^menlioned  attorney  knowing  of  the  omianoDs  in  the 
two  firat  oaasas.  On  a  day  sabaaqoeot  to  the  entry  of  this  last  judgment,  the  attor^ 
ney  in  the  two  first  causes  consented  that  the  clerk  re-enter  the  two  first-named 
ja^flMBta  hy  making  the  proper  endorsemenis,  d&c,  to  perfect  the  same  regularly, 
which  aras  done,  making  them  sabaof  nent  in  entry  and  lien  to  the  judgment  first 
isgiUarly  entered.  On  a  asoiion  on  behalf  of  the  plaintifib  in  the  two  causes  firat 
meatloned  for  an  order  requiring  the  clerk  to  endorse  on  the  statemeots  as  of  the  time 
they  ware  origintiUpJUedt  and  that  the  judgments  be  entered  in  the  judgment  book 
and  docketed  aa  of  the  same  ^y,- the  order  was  granted  and  the  ra-ent^  Taaated. 


ohafteb  rv. 

Of  era  of  the  defendcbtU  to  eompramiee  the  tohole  or  a  pasrt  of 

the  acHon.^ 

SsonoNB  385.    Defendant  may  serre  offer  to  oompromlse  and  the  proceedinga 

thereon. 

386.  Defendant  may  offer  to  liquidate  damages  oonditionally. 

387.  Effboi  of  aeoeplaBoa  or  rafntti  of  oftr. 

§  885  [338.]  (Amended  1851.)  Ofer  of  Oorr^prormse.— 
'The  defendant  may  at  any  time  before  the  trial  or  verdict,  serve 
upon  the  plaintiff  an  offer  in  writing  to  allow  jtidgment  to  be 
taken  against  him,  foi^  the  sum  or  property,  or  to  the  effect 
therein  specified,  with  costs.  If  the  plaintiff  accept  the  offer, 
and  give  notice  thereof  in  writing  witnin  ten  days,  he  may  file 
the  summons,  complaint,  and  ofier,  with  an  affidavit  of  notice 
of  acceptance^  «nd  the  clerk  must  thereupon  enter  judgment 
accordingly.  If  the  notice  of  acceptance  be  not  given,  the  offer 
is  to  be  deemed  withdrawn,  and  cannot  be  given  in  evidence  ; 
and  if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs,  but  must  pay  the  defendant's  costs  from  the 
time  of  the  offer. 

This  section  was  substituted  for  s.  338  of  the  code  of  1848,  with  which  prior  to  its 
amendment  it  was  identical.  The  molartal  amendment  to  this  aaotM>n  is  the  striking 
out  at  the  commencement  the  worda  **/tt  an  action  arieing  on  eoniraet,'^     It  ia 

*  It  seems  that  the  code  has  not  repealed  the  praYisions  of  the  roTised  statatea  re- 
kttve  to  a  tender  after  luit  brought  (3  R.  S.^  553,siL  90, 21, 23.)  See  note  to  section 
322  of  thia  coda. 


S99  09VSM  TO  ooMFB/fmam.  [§§  886, 887. 


pnasmed  that  an  o&r  amy  now  be  uuide  in  ewfy  Mtion,  TTpoo  aaetioin  336  of  the 
eode  1848,  it  was  held  tint  an  ofler  in  writing  to  aUow  jodgOMnt  to  be  taken  agniart 
the  defendant,  eigned  by  hto  attorney,  ia  e<|niFaleflt  to  an  ofier  ngaod  by  the  dofondant 
attme  ▼.  JlMflcy,  1  CJbde  Rep.,  109  :  3  Pr.  R.,  331. 

Wo  BMy  notiee  that  the  eeetioB  beibra  ameodvent  ma  that  the  defiBiidanfc  angbt 
oenre  **  anoner  in  wriiing ;"  the  amended  aeotion  omita  the  worda  *'m  wHUmg^" 
and  only  neea  the  word**  ^^/'    Aa,  howover*  the  ofier  ia  to  be  atttedt  we 


it  mnat  atiU  be  in  wriiiwg.  The  term  ooalB  in  tbia  eeetioo,  it  ia  aaid,  embraoea  n^ny^ 
the  ordinary  coita  in  the  aoit«  aod  not  the  extra  ailowanoe  ipoluin  of  in  aeetioaa  306 
and  309,  lo  that  althongh  a  defendant  againet  whom  a  jadgment  w  obtained  for  a  leai 
amonnt  tlian  he  ofierMl  in  writing,  to  allow  jodgment  to  bo  taken  againai  hin^  ii 
entitled  to  ooata  from  the  time  of  the  oAr,  ]rot  bo  ie  not  entitled  lo  an  ostm 
altowanoe  under  aeetione  308  and  309.  McLiet  v.  ilMry,  3  Code  Ram  104 ;  4  Pk. 
R.,441. 

When  A.  B.  ft  C.  were  aned  jointly  aa  joint  debtonv  uid  A.  waa  the  only  defend* 
ant  aerved,  and  he  made  an  offer,  nnder  aeotion  389,  for  plaintiff  to  take  jadgment 
for  8410,  and  ooata,  the  plaintiff  aeoepled  the  ofibr,  and  entered  jodgment  againat 
**  all "  the  delbndanU  aa  joint  debtora.  It  waa  heM  that  the  plaintiff  waa  regular  hi 
hie  prooeediogi,  and  that  the  oode  bae  not  in  that  roapoot  anpeneded  the  icfieod 
atatatea.  That  tho**oller"ii  a  aibotitnte  Inrthe  oognovitt  and  that  one  of  aevacal 
jolot  debtora  ooold  in  that  manner  confem  jndgmoot  i^gainat  all  the  detodaala 
Lipjman  ▼.  JeeZoon,  1  Code  Rep.,  N.  8.,  161,  «. 

in  an  notion  againot  two  to  reooYor  a  joint  demand,  an  offer  iMf  oae  of  the  defeadp 
anti,  the  other  defendant  not  making  aay  defeoce,  will  aobjeot  the  plaintiff  to  eoato 
if  he  prooeed  and  faU  to  reoorer  more  than  the  amount  mentioned  in  the  order.  L& 
Forger,  ChO—n,  1  Code  Rep., N. S.,  159. 

Where  a  defendant  makes  an  offer  nnder  thia  aeotion,  which  the  plaintiff  rejeeti, 
and  the  anawer  of  the  defendant  admfto  that  there  ia  doe  to  the  plaintiff  the  nmonnt 
■o  ofiered,  the  court  will  not  order  the  defendant  to  aatiaQf  auoh  amoaat  under  aaetion 
844    amitk  ▼.  O/ofcn,  4  Sand.,  S.  C.  R.,  711. 

§  886.  [889.]  Defenda/ni  mwy  cffer  to  Kqtddate  damages 
oondiiiionall/y. — ^In  an  action  arising  on  oontract,  the  defendant 
may,  with  hk  answer,  serve  upon  Uie  plaintiff  an  offer  in  writing, 
that  if  he  fail  in  hia  defence,  the  damages  be  assessed  at  a  spe- 
cified snm ;  and  if  the  plaintiff  signify  his  acceptance  thereof 
in  writing,  with  or  before  the  notice  of  trial,  and  on  the  trial 
have  a  verdict,  the  damages  shall  be  assessed  accordingly. 

§  887.  [840.]  I(fect  of  aocepianoe  or  refusal  of  offer.— If 
the  plaintiff  do  not  accept  the  offer,  he  shall  prove  his  damages, 
as  if  it  had  not  been  made,  and  shall  not  be  permitted  to  give  it 
in  evidence.  And  if  the  damages  assessed  in  his  favor  shall  not 
exceed  the  snm  mentioned  in  the  ofier,  the  defendant  shall  re- 
cover his  expenses,  incurred  in  consequence  of  any  necessary 
preparation  or  defence  in  respect  to  the  question  of  damages. 
Snch  expense  shall  be  ascertained  at  the  trial. 


§  888.]  Asaaaon  or  imamoBy  bto.  898 


Ohafteb  Y. 


Admission  or  Inspection  of  Writings^ 

Section  388.    A  party  may  be  required  to  admit  a  paper  to  be  jrenaine,  or  pay  ez- 

Senaee  of  proYlng  it    Inspeotioa  and  eopy  of  books,  papers,  and 
oonments,  how  obtained. 

§  381.  [341,  342.]  (Amended  1849.)  Misting  suits.  Inspec- 
tion andoopy  ofbooks^ papers^  and  docvments  how  obtained. — 
Either  party  may  exhibit,  to  the  other,  or  to  his  attorney,  at  any 
time  before  the  trial,  any  paper,  material  to  the  action,  and  re- 
qoeet  an  admission  in  writing  of  its  genuineness.  If  the  ad* 
Terse  party  or  his  attorney  fail  to  give  the  admission,  within 
ioxa  days  after  the  request,  and  if  the  party  exhibiting  the  i>a- 
per  be  afterwards  put  to  expense  in  order  to  prove  itsgenuine* 
ness,  and  the  same  be  finally  proved  or  admitted  on  the  trial, 
snch  expense,  to  be  ascertained  at  the  trial,  shall  be  paid  by 
the  party  refusing  the  admission ;  unless  it  appear  to  the  satis- 
faction of  the  court,  that  there  were  good  reasons  for  the  refu- 
sal.* The  court  before  which  an  action  is  pending,  or  a  judge 
or  justice  thereof,  may  in  their  discretion,  and  upon  due  notice, 
order  either  party  to  give  to  the  other,  within  a  specified  time, 
an  inspection  and  copy,  or  permission  to  take  a  copy,  of  any 
books,  papers  and  documents  in  his  possession,  or  under  his 
control,  containing  evidence  relating  to  the  merits  of  the  action 
or  the  defence  therein.  If  compliance  with  the  order  be  refus- 
ed, the  court,  on  motion,  may  exclude  the  paper  from  being 
given  in  evidence,  or  punish  the  party  refusing,  or  both. 

Thii  seetloo  b  sabstftoted  for  seetioM  841  and  348  In  the  eode  of  ie4a  The 
asteriik  divides  this  secUon  into  parts  oorrespoDdinff  to  the  divisioo  in  theoode 

of  1848.  H-r  pv        u,j 

The  section  342  of  the  code  of  1848,  need  only  the  word  *  papers,"  and  not 
*^  books,  papers,  and  doooments,'*  and  it  was  held  that  that  seetion  applied  only  to 
*•  papers  "  and  not  to  **  books,"  and  that  to  obtain  an  inspeotion,  Ae.,  of  ••  bodu"  H 
was  neoeanry  to  reeort  to  a  petition  under  the  reytsed  statotes.  (9  IK.  S.t  199, 300.) 
Sill,  J.,  said,  ^  The  only  efibot  of  this  section  is  to  Mnction  by  lejg^islatiTe  enaotment 
part  of  mie  99  of  the  supreme  court,  (sapreme  oonrt  rules  of  1847).  It  applies  only 
to  *' ooMri;"  net  to  '*  hookt^^  and  omits  the  requirement  that  the  copy  snoold  be 
▼erined,  which  the  courts  deemed  proper,  to  piard  against  Imposition  and  firand  by 
serving  false  eopieSi 

''Fonooriy  a  paper  might  be  ordered  to  be  depositady  thus  enabling  the  partyto 


inpMt  or  fake  a  eopy  of  il.  The  mviwd  tkalntM  anilioriied  tlie  order  when  the 
oonrt  or  officer  deemed  it  proper,  and  the  new  law  referi  to  the  diecretioii  of  the 
court  or  jnatioe.  A  propw  exeroiie  of  this  diaeretion  would  require  the  applieant  to 
ahow  rabttantiaUy  what  la  required  by  the  28th  rale  (ralea  of  supreme  court*  1847). 
Tbia  aeetion,  343  (now  388),  omita  to  direct  the  particular  manner  in  which  the  in- 
apeetion  and  copy  are  to  be  obtuned,  ICayinr  it  to  be  preaeiibed  by  the  court  In  my 
opinion,  the  ataoding  mlea  of  the  court  reinuate  alike  the  practice  in  this  aectiou  and 
the  atatute  in  force  when  the  code  look  effect,  or  in  other  worda,  thia  section  has  not 
in  any  manner  changed  the  piMtice  or  giren  any  new  additional  remedy. 

*•  The  former  practice  of  tha  court  is  retained  by  aeetion  389  (acio  469),  390  (now 
471).*'    FoUett  Y.  Weed^  1  Code  Rep.,  65. 

Thia  section  doea  not  repeal  the  proviaioa  of  the  reviaed  statutec  on  the  aame  aab- 
ject,  and  the  two  systems  may  well  stand  together.  If  a  partr  come  by  petition 
under  the  reyised  statutes,  and  ask  for  a  discovery,  he  has  a  right  to  iU  It  is  a  dif- 
ferent prooeediog  from  that  under  the  code.  The  court  exercises  different  powers  in 
respect  of  it,  hsTing  a  discralion  as  te  the  manner  of  ordering  it»  aad  there  being 
provided  a  different  mode  of  enforcing  the  discovery.  There  is  no  iiicongruity  be- 
twten  the  t#o  systems^  and  they  may  stand  together.    lb. 

The  case  of  FoUett  ▼.  Weed,  supra,  was  a  deciskm  upon  the  code  of  1848.  b«t 
**  the  slight  amendment  of  seetfod  388,  has  lUft  rendered  that  decision  inapplicable  to 
the  present  practice."    Per  Sill,  J.,  in  Dole  v.  FsUsaaa,  1  Code  Rep.  N.  8.,  146. 

The  new  rulea  of  the  aupreme  court  ahow  the  court  did  not  deem  the  code  te 
have  auperaeded  the  eld  iyatera.  That  court  has  made  fidea  which  carry  eat  Che 
latter,  in  reapeot  of  awom  copiea  and  the  like.  The  apfdication  before  na  comea  under 
the  old  system.  There  ia  not  eneugh  in  the  papers  to  show  why  or  how  it  is  ne6es- 
aary  to  have  the  discovery  askedC  io  cider  to  prepare  the  aoawer.  This  sboald  be 
shown,  aa  well  as  the  nature  of  the  documents.  Per  Sandford,  J.,  in  Sleafen  v.  DeL 
MuL  /as.  Co.,  9  Sand.  &  d.  R.,  662,  and  sm  JMoers  v.  PeiUgf  ib^  664. ;  FMM 
V.  Weedt  1  Code  Bep.p  66 1  0ro»a  v.  BaAeadb,  ib.,  66 ;  Pmnra  ▼•  BiwMmdtrf^  S 
ti.,44. 

The  motion  for  diaoovery  of  hooka,  &c.,  muat  be  founded  on  A  petitien.  DoU  v. 
Fellow9t  1  Cede  Rep.  N.  8 ,  146.    Supreme  court  rule,  a 

Where  a  petitiou  by  the  dereodant  aaked  a  dieoovei^  from  the  plaintiff  of  certain 
deads  and  other  hMtramenU  m  wrttlug,  to  enaUc  the  defeaidaat  to  answer  the  cm- 
ptaint ;  and  no  fact  waa  atated  ahowing  bow  the  discovery  waa  neoeaaarv,  except  that 
be  expected  to  be  able  to  prove  that  the  note,  Ac,  sued  upon,  were  paid,  it  was  held, 
that  such  an  applioatioa  did  net  some  within  the  provisions  of  aectioa  888  of  the 
code.  It  must  be  governed  by  the  revised  statutes  (3  R.  S,^  199,  s.  32),  and  the 
former  chancery  practice,  which  prescribes  the  requisites  of  such  a  petition,  and  that 
the  defendant  must  show  bow  or  why  it  is  necessary  to  have  the  diseevery,  in  order 
to  prepare  his  answer.  In  other  words,  be  must  set  forth  the  necessary  facts  in  hia 
'  petitran.    €UUi9m  v.  Mdr9h&lli  6  Pr.  R.  898. 

A  referee,  to  whom  all  the  iaanco  in  the  action  have  been  referred,  haa  not 
authority  to  order  the  production  of  books  by  either  party,  where  there  is  no  provi* 
sM>n  to  that  eflbct  in  the  order  of  reference.  Fraxer  v.  Phelf^  3  Sand.  8.  C.  R., 
741 :1  Code  Rep.  N.  S.,  314. 

The  power  to  order  the  production  of  hooka,  Ac ',  under  this  section,  is  limited' to 
the  court  or  a  justice  thereof,  whether  exerciaed'  under  the  eode  or  the  revisad 
statutes,     lb. 

The  order  may  be  made  at  any  stage  of  the  actioiL  MilUr  v.  Mather ^  5  Pr.  R., 
160.  But  it  is  not  granted  ss  a  matter  of  course,  tioeker  v.  Mettkewty  1  Code 
Rep.,  108.  Roame  v.  Webb,  3  Pr.  R.,  337.  It  haa  been  made  after  a  cause  waa 
partly  heard.  Mechaniee^  Bank  v.  Jomei^  3  Code,  Rep.,  46.  The  discovery  la  not 
confined  to  the  caeca  mentioned  in  the  8th  rule.  Exckamge  Bank  v.  Monteiih,  ik^ 
148.  The  facts  requisite  for  the  making  the  order  may  be  shown  by  the  affidavit  of 
eae  not  a  party  to  the  suit  Jh,  To  exnuse  himself  from  making  the  discovery  ordered, 
the  party  must  swear  positively  the  papen  are  not  in  hia  poaaession  or  under  hia  con- 
trol. Soutkart  V.  Dwigkt^  3  Code  Rep.,  83.  The  order  w  J]  be  granted  to  enaUa  a 
de Jendant  to  make  his  defence.    Power*  v^  £lmeRdor/,  3  Code  R.,  344. 

See  supreme  conit  rules,  8, 9,  10, 11,  and  note  to  section  389. 


§  889.]  jaAaraVAttov  ov  PASimB.  895 


Th€  i^nvUion  inik€  rvvited  9iatmt«9  (S  Jl.  8.,  Stf  «J.,  969)  m  <A«  iiMM«€ry  o/ 

$  30.  The  sapreme  ooart  ihall  hare  power,  in  meh  <mim  ••  thaU  be  deemed  pro- 
per, to  compel  any  party  to  a  aait  peDdingr  thereiD,  to  prodnoe  and  diaeover  booka, 
papera,  and  docomenta,  in  hia  poaMasion  or  power,  relattnffto  the  merita  of  any  anch 
anit«  or  ally  defence  therein.  (9  Wtnd.,  458 ;  20  t6.,  689 ;  5  Cow.^  97 ;  9  Hall, 
520.) 

i  31.  The  court  Bhalli  by  general  mlea,  preaeribe  the  caaea  in  whieb  anch  diaooy- 
ery  may  be  compelled,  and  the  prooeedinga  for  that  purpose,  where  tbeaame  are  not 
herein  provided ;  and  therein  the  ooart  alull  be  governed  by  the  principlea  and  prac- 
tice of  the  conrt  of  chancery,  in  compelling  diaco/very,  eicept  that  the  coats  of  tnch 
proceedinga  ahall  alwaya  be  awarded  in  the  diacretion  of  the  court. 

§  32.  To  entitle  a  party  to  any  aueh  diaoovery,he  ahall  present  a  petition,  verified 
by  oath,  to  the  court,  or  any  justice  thereof,  or  to  any  circuit  judge,  in  vacation, 
upon  which  an  order  may  be  granted  by  the  court,  or  aueh  officer,  for  the  discovery 
Boaght,  or  that  the  party  agalnat  whom  the  aame  te  aought  ahould  ahow  oauae  why 
the  prayer  vf  such  petition  ahould  not  be  granted. 

$  33^  Every  aueh  order  may  be  vacated  by  the  officer  granting  the  aame,  or  by 
the  eoart, — 

1.  Upon  aatiafaetory  evidence  that  it  ought  not  to  have  been  granted. 

9.  Upon  the  discovery  sought  being  made. 

3.  Upon  the  party  required  to  make' the  diaoovery  denying  on  oath  the  poasosaion 
or  control  of  the  books,  papers,  or  documenta  ordered  to  be  produced. 

^  34.  The  court  ahall  provide,  by  general  rules,  Ibr  the  staying  the  prooeedinga  of 
any  party  against  whom  such  discovery  shall  have  been  ordered,  either  by  the  court 
or  any  officer,  until  the  same  ahall  have  been  complied  with  or  vacated. 

§  85.  In  case  of  the  party  revising  or  neglecting  to  obey  anch  order  for  a  discov- 
ery within  such  time  as  the  court  ahall  deem  reaaonable,  the  court  may  nonaoit  him, 
or  may  atrike  out  any  plea  or  notice  he  may  have  given,  or  may  debar  him  of  any 
particniar  defence  in  relation  to  which  aueh  diacovery  waa  sought ;  and  the  power  of 
the  court  to  compel  aueh  diacovery  ahall  be  confined  to  the  remediea  herein  provided, 
and  shall  not  extend  to  authorize  any  other  proceedinga  againat  the  peraon  or  ^operty 
of  the  party  so  refusing  or  neglecting. 

{  36.  The  books,  papers,  and  doeumenta,  pfuduced  under  any  order  made  in  pnr- 
anance  of  the  preceding  seotiona,  ahall  have  the  same  efl^ect,  when  uaed  by  the  party 
requiring  them,  aa  if  produced  upon  notice  according  to  the  practice  of  the  court 

By  9  R.  8.,  3d  ed.,  377,  &  16,  the  like  powera  are  given  to  the  superior  court,  the 
common  pleas,  recorden',  and  mayors'  courts ;  and  the  rulea  of  the  aupreme  oourt 
are  to  apply. 


Ohafibib  VI. 


JEaaminaii(mqfpairti€a. 


SMonoM  389.  Aotiona  Ibr  diaeovery  abollahed. 

390.  A  party  may  examine  hia  adversary  aa  a  witneas,  on  the  trial. 

391.  Such  examination  alao  allowed  before  trial.    Prooeedinga  therefor. 
899.  Party,  how  compelled  to  attend. 

393.  Teetimony  of  party  may  be  rebutked. 

994.  Efiect  of  refoaal  to  teatiff. 

395.  Teatunony  by  a  party  not  leaponsive  to  the  inqulriea  may  be  rebutted 

by  the.  oath  of  the  party  oalliag  him. 

896.  Peraona  for  whom  action  ia  brought  or  defended  may  be  examined. 

•897.  Bxamination  of  co-plaintiff  or  co-defendant. 

§  889.  [843.]  Action  far  discovery  abolished. — 'So  action  to 
obtain  discovery  under  oath,  in  aid  of  the  prosecution  or  de- 
fence of  another  action,  shall  be  allowed,  nor  shall  any  exam- 
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ination  of  a  party  be  had,  on  behalf  <tf  the  adrerae  pait^,  except 

in  the  manner  preacribed  bj  this  chapter. 

SeetioDi  969  to  394,  inclaaive,  corrMpoad  with  leotioM  343  to  348  in  Um  code 
of  1848 ;  and  tbote  teetioM,  it  was  Boggeiied,  onabled  a  part^  to  obtain  a  ditoovery 
of  books  and  papers  by  a  tobpceoa  dueet  teeum^  and  by  implicatioQ  niperaoded  tbe 
statute  and  rules  relating  to  the  discovery  of  books,  d^ ;  but,  per  SiU,  J.»  **  This  nart 
of  the'oode  is  in  derogation  of  oomnK>n  law  rights,  and  it  is  made  a  qoestion  whetner, 
upon  a  strict  oonstmction,  it  gives  any  reroe^  other  than  an  oral  examination.  No 
other  is  expressly  g]ven»  but  I  do  not  feel  called  upoo  to  decide  the  point  It  ia  sog- 
gested  that  this  section  takes  away  the  power  to  order  sworn  copies  of  papers  to  be 
delivered,  on  the  ground  that  that  ia  a  aiscoveiy  under  oath.  'I  bis  section  aboliahea 
aetiont  to  obtain  discovery.  The  proceeding  to  obtain  a  discovery  of  books,  d^.,  ia 
not  an  action.    This  restriction  does  not  apply.    FolUtt  v.  Weed,  I  Code  Rep.,  65, 

Thia  section  does  not  apply  to  preveat  an  examination  of  a  debtor  in  a  prooeeding 
supplementary  to  an  execntion.  Dunkam  v.  NiehoUon,  3  Sand^  S.  C  R.,  636 ;  and 
see  Quick  v.  Keeler,  t6.,  231. 

The  rules  and  practice  of  the  courts  on  the  subject  of  accounting,  exiating  at  the 
time  of  the  adoption  of  the  code,  are  atill  in  foroa ;  accordingly,  where  an  order  of 
reference  directed  the  account  of  the  defendant,  an  agent,  to  be  taken  in  the  "  oanal 
manner,"  it  was  held,  that  he  waa  bound  to  bring  before  the  referee  a  sworn  aeooimt. 
Including  both  debita  and  credits,  in  the  manner  prescribed  in  the  I07th  rule  of  the 
late  court  of  chancery,  and  to  submit  to  such  examination  as  was  allowed  by  that  rale. 
W^iaa  V.  Gatu,  4  Sand.,  S.  C.  R.,  646. 

rer  Mason,  J.,  **  The  defendant  contends  that,  according  to  the  oode^  a  discovery 
can  be  obtained  fW>m  a  party  to  a  suit  only  by  examining  him  as  a  witness,  and  thtit 
this  provision  is  general,  and  applies  aa  well  to  the  rendering  of  an  account  aa  to  tho 
discovery  of  any  other  facta. 

"I  do  not  so  understand  it  The  examination  aulhorixed  by  section  389  ai^iears 
to  be  in  terms  a  substitute  for  bills  of  discovery,  properly  so  called,  and  for  nothing 
else.  The  words,  *  any  examination '  must,  on  every  fair  principle  of  interpretation, 
mean  any  examination  for  the  purposes  of  discovery,  in  cases  in  which  formerly  a  bill 
of  discovery  would  have  been  resorted  to.  In  other  words,  wherever  a  bill  of  dis- 
covery could  have  been  filed  under  the  former  practice  in  the  support  or  defence  of  an 
action,  there  the  party  may  be  examined  in  the  mode  preeoribed  in  this  chapter,  and 
in  no  other  mode.  Infow,  a  bill  to  account  and  a  bill  for  diaoovery  in  aid  of  another 
action,  are  as  different  in  their  character  and  objecta  as  assnmpit  is  different  from 
replevin  ;  and  the  proviaions  deaigned  for  the  one  should  not  be  applied  to  the  other, 
unless  such  was  the  manifest  intention  of  the  legislature.  The  subsequent  aectiooa  of 
the  same  chapter  in  the  code  confirm  the  view  I  have  taken."    lb, 

§  390.  [844.]  Msisting  suits,  A  party  may  examins  his 
adversary  as  a  wUness  on  the  trial. — A  party  to  an  action  may 
be  examined  as  a  witness,  at  the  instance  of  the  adyerse  party, 
or  of  any  one  of  several  adverse  parties,  and  for  that  purpose 
may  be  compelled,  in  the  same  manner,  and  subject  to  the  same 
rules  of  examination  as  auj  other  witness,  to  testify,  either  at 
the  trial,  or  conditionally,  or  upon  commission. 

In  Parfln  ▼.  Tha€k9fne  (S  Code  Rep.,  66),  In  the  sopeifor  court,  the  plalntifi 
after  issue  joined,  obtained  an  order  for  the  defendants,  residing  in  the  city  of  New- 
Tork,  to  attend  and  be  examined  before  the  trial.  The  defendants  attended  and  ob- 
jected that  this  section  did  not  warrant  the  plaintiff's  proceeding,— that  thia  aection 
only  authorised  the  examination  of  the  party  to  the  action  before  the  trial  upon  com- 
mission when  he  resided  out  of  theSute,  or  conditionally  upon  the  ffrcunds  preacribed 
in  the  revised  stetotes  for  taking  teatimooy  conditionally ;  but  Sandford,  J.,  after 
advising  with  his  associate  justice^  directed  the  defendants  to  submit  to  examination, 
and  said,  ««k  ia  diffiauH  to  givo  any  satisfooteryoparatkMi  to  the woid*«»MlilitM%' 
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Id  fhb  flectioB.  It  deariy  does  not  mflsn  that  the  party  oaniiot  be  examhied  on  tlie 
trial,  when  reaidiDg  beroi  io  no  other  oaaea  than  thoie  in  which  a  witneaa  oan  be  ex- 
amined conditionally  nnder  the  reyieed  8tatntee»  becauee  the  391it  section  k  poaiiive 
and  expfeaa  that  the  examination  may  be  had  before  the  trial,  at  the  option  of  the 
party  olaimiog  it  Moreover,  an  examination  at  the  trial  doea  not  seem  to  be  eon- 
templated  after  aneh  an  examination  av  that  now  ordered.  Thia  proceeding  ia  ex- 
proaily,  inMead  of  being  had  on  the  trial,  and  the  examination  may  tw  read  by  either  . 
partv  on  the  trial  (aeetion  393).  The  examination  before  the  trial  ia  desin^ned  to  aid 
parttea  in  preparing  for  trial,  irrespective  of  the  residenoe  of  the  party  aonght  to  be 
examined,  or  the  probability  of  his  being  able  to  attend  the  trial.''  lb, ;  and  aee  Ath 
dflrson  ▼.  Johiuen,  1  Code  Rep.,  95 ;  MUUr  t.  Mather^  3  t6.,  101. 

But  in  Shlhiani  t.  ChroMheim^  3  Code  Rep.,  75,  Campbell,  J.,  intimated  an  opinion 
that  a  party  to  the  suit  residing  in  the  city  of  New  York,  conid  only  be  examined  as 
a  witness  before  the  trial  in  the  cases  prescribed  for  a  conditional  examination  by  the 
reyised  statute^  and  the  aame  was  held  by  Hnribnti  J.,  m  Bem^tt  y,  Hugh  f  9 1 
Code  Rep.,  4. 

On  motion  by  the  defendant  to  examine  the  plamtiff  aaa  witness,  the  latter  resid* 
ing  in  the  state  of  Peonsylvaoia,  and  more  than  one  hundred  milea  from  the  city  of 
New  York,  the  superior  court  said,  **  There  is  no  doubt  that  the  commission  ought 
to  issue  in  this  ease,"  and  granted  the  motion.  Broekway  or  Bnekley  y.  SUnt^ii^  1 
Code  Rep.,  138.    3  Code  Rep.,  206w 

The  issuing  of  a  oommiasion  to  take  the  testimony  of  a  witness  out  of  the  State, 
though  usually  directed^  ia  not  a  matter  of  strict  right,  but  is  in  the  discretion  of  the 
eourt ;  and  where  a  oommiasion  is  likely  to  produce  great  injury  to  the  adyerse  party, 
terma  will  be  imposed,  and,  in  eitreme  cases,  the  commission  will  be  wttolly  refused. 
Ring  y.  JtrotI,  3  Sand.  S.  C.  R.,  683. 

In  a  suit  brought  against  two  defendanta  to  recover  money  advanced  by  plaintiflb 
to  one  defendant  (Davenoe),  to  make  purchases  in  the  joint  aooonnt  of  both  defend- 
ants, the  defence  wai^  that  Davenne'a  pnrohaae  was  not  on  the  joint  account.  On 
the  trial,  the  testimony  of  Davenne,  taken  on  oommiasion,  was  received  after  objec* 
tion  by  the  other  defendant,  as  evidence  for  the  plaintiff;  and  on  motion  for  a  new 
trial,  the  Court,  Oakley,  Ch.  J.,  and  Sandford,  J.,  said,  **  Aa  to  the  oompeteooy  of 
Davenne,  the  plaintiff,  by  the  code,  was  entitled  to  examine  him  aa  a  witness  againat 
hia  co-defendant  (section  390^  397).  Neither  is  he  a  person  for  whose  immediate 
benefit  the  suit  was  prosecuted,  within  the  meaning  of  section  399,  if  he  had  not 
been  a  party  to  the  auit.'*    Charle9t9n  Bank  v.  Bmtrie,  3  Sand.  S.  C  R..  718. 

In  an  action  against  the  Mayor,  Aldermen,  &.C.,  of  the  city  of  New  York,  one 
of  the  Aldermen  may  be  called  by  the  defence  as  a  witneaa.  P0€k  v.  MayoTp  ^c.» 
•/  N.  y.,  3  Coma.,  489. 

The  code  doea  not  render  a  wife  a  competent  witness  for  or  against  her  husband. 
PHlow  and  Wife  v.  BushneU,  3  Code  Rep.,  19,  and  see  also  Brwin  v.  Smaller^  3 
Sand.  S.  C.  R.,  340. 

A  husband  cannot  be  a  witoesa  for  hia  wife*s  trnstae  ia  a  suit  affiMsting  her  aepa- 
rate  estate,  although  she  is  not  a  party  to  the  snit,  and  he  haa  no  intereat  whatever 
in  the  event  of  the  suit.  Ha^^uek  v.  Vtmdwttrt,  4  Sand.  S.  C.  R.,  596.  1  Code 
Rep.  N.  S.,  81. 

In  one  case  it  waa  held  that  where  the  wife  auea  akme  for  her  aeparate  property 
her  husband  is  a  oonipetent  witness  for  the  defendant  to  prove  the  marriage  of  the 
plaintiff.  WiUi$  v.  UnderhiU,  6  Pr,  R.,  396.  The  aoundnesa  of  thia  deciaion  may 
justly  be  doubted, 

A  defendant  cannot  be  examined  as  a  witness  in  his  own  behalf.  Dougktf  r. 
Bu9t§e  ,  3  Code  Rep.,  187.  But  in  aetions  for  separation  or  limited  divorce  the 
plaintiff  may  be  examined  in  certain  eases.  See  rule  66  of  the  sapreme  eourt  rulao. 
This  section  is  identical  with  secUon  344  of  the  code  of  1848,  and  that  aeotion  waa 
held  not  to  apply  to  an  examination  of  one  co-defendant  by  another;  bat  then  the 
code  of  1848  contained  no  provision  analogoaa  to  that  in  aeotion  397  of  this  code. 
B9bert§  V.  Tkampwih  3  Pr.  R.,  391. 
See  lawa  of  1847,  p.  630. 

§  391.  [345)].  (Amended  1849.)  Ecisting  suits.  Such  ex- 
aimnaUon  also  allowed  hefore  trial.  Proceedings  tJierrfor. — ^The 
examination,  instead  of  being  had  at  the  trial,  as  provided  in 
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the  last  section,  may  be  hftd  ai  any  tioie  before  the  trials  at  the 

option  of  the  party  claiming  it,  before  a  judge  of  the  coort,  or  a 
county  jadge,  on  a  previous  notice  to  the  parly  to  be  examined 
and  any  other  adverse  party,  of  at  least  five  days,  unless,  for 
good  cause  shown,  the  judge  order  otherwise.  But  the  party 
to  be  examined,  shall  not  be  compelled  to  attend  in  any  other 
county  than  that  of  his  residence,  or  where  he  may  be  served 
with  a  summons  for  his  attendance* 

In.  Tm§gmid  v.  Cfmrdm^Tf  %  Coda  Rep^  S3,  the  qvaiUos  was  raited  wliellier  one 
parly  to  & euit  ooold,  andei  thieaeotioD,  ezamiiie  the  adferae  party  aa  a  wknetf  be- 
fore the  trial,  withoat  ao  order  of  the  ooart  or  a  jodge  for  that  parpoae  fimt  obtained. 
And  it  waa  decided  that  he  eo«M,  aa  all  that  b  Becetaaxy  for  ooe  party  to  ohtain  the 
eaaroioation  of  aa  advetae  party  ia,  to  give  each  advene  party  a  pre^oa  notice^  le 
atteod  and  be  examined,  of  at  leaet  five  daya,  and  that  the  only  oaae  in  which  an 
order  for  the  examinatioB  ia  necBBtary,  ia  where  the  party  aeeking  the  examination 
wiahes  it  to  be  had  on  a  ahorter  notice  than  five  days.  On  one  party  to  a  anit  being 
aerved  by  hie  adveraary  with  a  previone  notice  of  Are  daya  to  attend  and  be  exam- 
ined, and  on  toeing  aerred  with  a  anbpoBaa  to  teatify.  and  on  beiof  paid  the  nanal  fee 
payable  to  a  witneaa  anhpcenaed  to  attend  a  trial,  it  ia  hia  duty  to  attend  and  anbmit 
to  be  examined,  and  on  hia  makiof  defiittit  in  either  of  theae  paitioulara,  he  win  be 
liable  to  be  pnniahed  aa  for  a  eontempt  of  ooart 

The  CMC  of  Ttggard  t.  Oardner,  •upi^i  waa  decided  in  the  anperior  oonrt  by 
Sandferd,  J^  with  Uie  oonenrrenee  of  Oakley,  Ch.  J.,  and  Vanderpoel,  J.,  but  in  a 
anbaeqaent  eaae,  in  the  aame  eoort,  CkiektHer  ▼•  LimugtUn,  1  Cede  Rep,  N.  S., 
109 ;  3  Sand.  8.  C.  R.,  718,  Campbell^  J.,  withont  referring  to  Taggard  ▼.  Gmrdmer^ 
held  that,  where  the  examination  of  a  party  aa  a  witnew  iMfore  the  trial  it  aouiflit 
merely  to  avoid  the  neeemlty  of  oaUing  him  at  the  trial,  it  can  only  take  place  after 
imae  joined,  aod  that— 

A  paity  may  be  examined  conditionally  aa  other  witneaaea,  where  he  ia  abovt  to 
depart  from  the  8late,  or  on  epeoial  application  for  Uke  eaoaea ;  hot  aaoh  examian- 
tion  can  only  be  had  on  the  preriona  onier  of  the  court. 

May  he  be  ao  examined  by  way  of  diacovery,  under  a  apeeial  order  to  enable  the 
admiae  party  to  anawer  on  reply  7 

*'  Bot  thoogh  the  code  has  aboliahed  actiooa  for  a  diaoovery,  it  baa  been  thooght 
by  aome  that  a  dieeovery  may  be  had  in  the  aame  action,  where  anch  dtacoTory  ia 
neceaaary,  in/order  to  enaUe  the  party  aeeking  the  dnoovery  to  anawer  or  reply. 
Thia  may  be  ao,  but  in  that  caae  such  examination  ought  not  to  take  plaee,  tuileat 
bff  9peeial'order  of  the  oonrt  on  cauae  ahown  by  alBdaTit  aa  to  the  neceanty  of  the 
ezamioatioo.  The  party  examined  ia  entitled  to  be  exnmioed  on  hia  own  behalf,  on 
mattem  pertinent  to  the  iaaaa  Thia  privilege  he  cannot  well  avail  himaelf  of  if  be  ia 
anmmooed  for  examination  before  he  baa  anawered  or  replied.  The  fair,  and,  aa  it 
aeema  to  me^  tme  ooaatroction  of  the  code  ia,  that  the  examination  of  the  party  ahonid 
take  place  after  iwne  joined.  Bot  there  may  be  exceptiona.  The  party  ia  to  be  ex- 
amined  aa  a  witneaii  and  he  may  be  examined  conditionally.  If  he  m  ahont  to  depart 
out  of  the  jariadiotion  of  the  court,  and  it  ahall  be  made  to  appear  that  hia  adveiaary 
will  probably  be  unable  to  examine  him  after  iasne  joined,  or  examine  faim  on  the 
trial  of  the  oanae,  then  oooh  examination  may  doablleas  be  had  before  imne,  in  the 
aame  manner  aa  that  of  any  other  witnem  in  the  cauie  who  ia  about  to  depart  from 
the  State."    Ckieht^ier  ▼.  bMpgtton^  Mipra,  per  O&mpbeU,  J, 

See  note  to  aeetion  390. 

§  893.  [846.]  (Amended  1849,)  MfUHng  mUa.  Party,  how 
compelled  to  cUtend. — The  party  to  be  examined,  as  in  the  last 
section  provided,  may  be  compelled  to  attend,  in  the  same  man- 
ner as  a  witness  who  is  to  be  examined  conditionally  ;  and  the 
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examinatioQ  skall  b^  U^en  aud  filed  bj  the  JQdge  in  like  man- 
ner^and jsnay  be  read  by  either  party  on  the  trial. 

See  note  to  MOlMMi  391. 

§  898.  [848.]  (Amended  1849.)  Btisting  suits.  Testtmony 
ofpariy  may  hs  rdnttUd. — ^The  examination  of  the  party,  thus 
taken,  may  be  rebutted  by  adverse  testimony. 


In  e  ceee  tried  in  e  jaaiiee's  court  the  plaintiff  called  ihe  defendant  ae  a  witaeMs 
and  Bot  being  aatiefied  with  the  efidenee  git  en  by  the  defendant,  the  piaintiff  eaHed 
witnMBea  to  coutradtot.  the  defendant,  and  the  plaintiff  had  jodgment.  From  thia 
jodgroenithe  defendant  appealed  to  the  4y>art  ef  eoramon  pleae  for  the.qity  and 
oonnty  of  New  York,  on  the  ground ,  that  ae  the  plaintiff  had  oalled  the  defendant, 
he,  the  defendant,  thereby  became  the  plaintiff's  witness ;  and  It  was  not  competent 
for  the  plaintiff  to  call  witaessee  to  oontradiet  hia  own  witnessaa;  bat  the  court  held 
otherwise,  and  affirmed  the  judgment    Armstrong  ▼.  Clark ,  3  Cede  Rep.,  143. 

§  894.  [847.]  (Amended  1849.)  JSdsUnff  suits.  Effect  of 
refusal  to  testify. — ^If  a  party  refuse  to  attend  and  testify  as  in 
the  last  four  sections  provided,  he  may  be  punished  as  for  a 
contempt,  and  his  complaint,  answer,  or  reply,  may  be  stricken 
out. 

In  it fidtf rsen  t.  JoAnsoa,  1  Code  Rep.,  95 ;  1  Sand.  S.  d  R<f  713,  after  issae  en  a 
joint  defence  the  plaintiff  obtained  an  order  for  one  of  the  defendants  to  show  oaose 
wkp  ke.ehomU  mot  6e  esatnined  as  a  witness  in  the  caase  before  the  trial.  The  order 
was  silent  as  to  what  would,  be  the  oonseqoence  if  he  failed  to  shew  cause.  The  de- 
fendant feHed  to  show  eauae»  and  the  plaintiff  took  an  order  reoiting  the  former  order 
and  defendant's  default,  and  directing  him  to  attend  oo  the  service  of  a  sobpcMia  at  a 
time  designated,  and  submit  to  be  examined,  or  in  defonlt  that  his  defence  should  be 
stricken  ooL  The  defendant  appealed  from  thia  order;  and  it  was  set  aside  as  not 
authorized  by  the  first  order,  and  the  court  saki  that  on  a  defkult  under  the  first  or- 
der the  plaintiff  could  ask  nothing  more  than  it  contemplated  in  terms ;  besides,  to 
give  efl^t  to  the  order  would  be  strike  out  a  joint  defenoe»  and  thus  to  pnalah  partiea 
who  had  committed  no  offenoeu 

**  On  one  party  to  a  suit  being  served  by  his  adversary  with  a  previena  notice  of 
five  days  to  attend  and  be  examined,  and  on  bemg,  served  with  a  subpooa  to  toslUy» 
and  en  being  paid  the  usual  fee  payable  to  a  witness  subpoenaed  to  attend  a  trial,  it 
is  bis  duty  to  attend  and  submit  to  be  examined,  and  in  his  making  default  in  either. 
of  these  particalaia,  he  will  be  liable  to  be  punished  as  for  a  eontempt  of  court'* 
Taggard  v.  Oardner,  9  Code  Rep.,  82.  It  seems,  however,  from  the  case  Ckieheoter 
y.  Uoingeton^  3  Sand  8.  C  R.,  718;  1  Code  Rep.,  N.  8.  109,  that  the  party  is  not 
bound  tq  attend  and.  be  examined  nutil  afler  issue,  except  by  a  special  order  of  the 
court    See  note  to  section  391. 

Bennett  r.  Hnil,  10  Leg.  Obs.,  191,  it  appeared  the  defendant  was  snbpanasd 
on  Saturday  to  attend  to  be  examined  on  the  following  Tuesday,  and  in  pursuance 
of  previous  arrangements  he  sailed  for  California  on  the  Monday  preceding.  A  mo* 
tk>n  for  an  order  to  strike  out  the  answer  for  his  non-attendance  was  denied, 

§  395.  [349.]  (Amended  1849.)  JBSoistinff  suits.  Testimony 
hy  aparty  not  responsive  ta  the  inquiries^  may  he  rebutted  by  the 
oath  of  the  party  oaUinff  him* — ^A  party  examined  by  an  adveiae 
party,  a8  in  this  chapter  provided,  may  be  examined  on  his  own 
behalf,  in  respect  to  any  matter  pertinent  to  the  issae.  But  if 
he  testify  to  any  new  matter,  not  responsive  to  the  inquiries  pot 
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to  him  by  the  adyerse  party,  or  neoeiflary  to  explain  or 
his  answers  thereto,  or  discharge  when  his  answers  wonld 
charge  himself,  snch  adverse  party  may  offer  himself  as  a  wit- 
ness on  his  own  behalf,  in  respect  to  snch  new  matter,  and  shall 
be  so  received. 

Thk  ■ectkni  w  ideatioal  with  Motion  343  of  the  code  of  1848;  end  nndor  that 
■ection  in  a  eaae  where  the  defendent  on  the  trie!  of  a  oeiiee  called  the  plaiotiflTae  a 
witnew,  and  in  replf  to  aqneetion  pat  to  him  6f  ike  eowrt^  the  plaintiff  teelified  to 
new  matter,  going  beyond  the  point  to  which  he  was  examined  by  hb  adrenarjy  it 
wae  held  that  the  defendant  wae  entitled  to  offiir  himeelf  ae  a  witnea  for  the  pnrpoea 
of  aneweriiig  inch  new  matter.  Mytn  ▼.  MeCmrikf,  9  Sand.  8.  C  R.,  899.  And 
lee  eeetion  393. 

§  896.  [350.]  Eaoisting  svUb.  Persons  for  vfhom  action  is 
hroitght^  or  defended^  may  he  excmU/ned. — A  person  for  whoso 
immediate  benefit  the  action  is  prosecuted  or  defended,  thongh 
not  a  party  to  the  action,  may  be  examined  as  a  witness,  in 
the  same  manner,  and  subject  to  the  same  rales  of  examination 
as  if  he  were  named  as  a  party. 

Who  are  regatded  as  ^  penone  for  whoee  Immediate  benefit  a  anit  it  proeeeoted 
or  defended"  T    See  note  to  eeotion  399. 

§  897.  (Amended  1851-1863.)  Existing  suits.  JScaminaUon 
of  co-plaintify  or  co-dtfendant. — ^A  party  may  be  examined 
on  behalf  of  his  co-plaintiff  or  of  a  co-defendant,  as  to  any  mat- 
ter in  which  he  is  not  jointly  interested  or  liable  with  snch  co- 
plaintiff  or  co-defendant,  and  as  to  which  a  separate  and  not 
j<Hnt  verdict  or  judgment  can  be  rendered.  And  he  may  be 
compelled  to  attend  in  the  same  manner  as  at  the  instance  of 
an  adverse  party ;  bat  the  examination  thas  taken  shall  not  be 
nsed  in  behalf  of  the  party  examined.  And  wTieneiioer  in  the 
ease  mentioned  in  sections  three  himdred  and  ninety  and  three 
htmdred  and  ninety-oney  one  of  the  several  plaintiffs  or  d^end* 
antSy  wTio  are  joint  contractors^  or  are  united  in  interest^  is  eah 
Oflmnsd  by  the  €Kherse  jfHxrty^  the  other  of  such  plaintiffs  or  de- 
fendants may  offer  himself  as  a  witness  to  the  same  cause  of 
action^  or  defence^  and  shall  be  so  received. 

This  section  before  the  amendment  of  1851  wae  as  follows:  A  partjr  may  he  ex- 
amined OQ  behalf  of  his  co-plaintiflT  or  co-defendant ;  but  the  examination  thus  taken 
shall  not  be  nsed  on  behalf  of  the  party  examined.  And  whenever,  in  the  case 
meotioned  in  sections  390  and  391,  one  of  several  plaintiA  or  defendants,  who  are 
joint  contractors,  or  are  united  in  interest,  is  examined  by  the  advene  party,  the 
other  of  such  plaintifis  or  derendants  may  offer  themselves  as  witnesses  to  the  same 
canse  of  aotion  or  defence,  and  shall  be  so  received. 

The  amendment  of  1852  was  the  insertion  of  the  part  printed  in  itdlie  in  lien  of 
theee  words  '<  unless  he  is  examined  at  the  instance  of  the  adverse  party." 
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In  an  action  on  a  lyromiMoiy  note  made  by  the  defeodants,  who  were  partnen, 
the  defence  was  osury,  and  after  the  plaintifBi  had  proved  their  case,  counsel  for  the 
defence  offered  Wilbar,  Qne  of  the  defendants,  as  a  witness  for  his  co-defendant. 

The  plaintiA  objected  to  Wilbur's  being  admitted  to  testify,  and  the  court,  Parker, 
J.,  under  the  code  of  1849,  sustained  the  obiection.  Farmert'  ^  Mechanics* 
Bamk  ▼.  Wilbur  ^  Radley,  2  Code  Rep.,  33.  But  the  general  term  held  other- 
wise^ and  granted  a  new  trial.    1  Code  Rep.,  N.  S.,  61. 

In  an  action  for  a  breach  of  contract,  alleged  by  the  plaintiffs  to  be  the  joint 
contract  of  tbe  defendants,  Doe  and  Roo,  one  of  the  defendants  (Doe)  made  no  an- 
swer, and  judgment  for  want  of  an  answer  was  taken  against  him ;  the  other  de- 
fendant answered  separately,  denying  that  the  contract  declared  on  was  the  joint 
contract  of  him  and  the  other  defendant  On  the  trial  Doe  was  examined  as  a  wit^ 
nees  for  tbe  plaintiff*,  and  testified  that  the  contract  was  made  jointly  by  him  and  the 
other  defendant,  Roe.  When  the  plaintiff  had  closed  his  case,  the  defendant,  Roe, 
was  offered  as  a  witness  on  his  own  behalf,  for  the  purpose  of  contradicting  the  evi- 
dence of  Doe,  and  testifying  that  the  alleged  contract  was  not  the  joint  contract  of 
the  defendants:  the  admission  of  this  evidence  was  objected  to  by  the  plaintiff;  but 
tbe  objection  was  overruled,  the  evidence  received,  and  the  defendant  Roe  had  a 
verdict  in  his  favor.  Conutoek  v.  Doe,  2  Code  Rep.|  140  ;  ComBtock  v.  Bayard^  2 
Sand.,  S.  C.  R.,  705. 

In  actions  for  a  tort  commenced  before  the  code,  a  defendant  on  whom  process 
was  not  served,  and  who  has  not  appeared,  cannot  be  a  witness  for  a  co-defendant 
whom  he  is  liable  to  indemnify  in  case  of  a  recovery.  Dodge  v.  AveriU,  5  Pr. 
K,8. 

Such  a  defendant  is  nominally  a  party  to  the  action  and  interested.  76.  And 
per  Hand,  J.,  I  do  not  think  section  397  removes  the  objection.  If  that  section  ap- 
plies to  what  were  actions  at  law  at  all,  it  is  qualified  by  section  399.    Jb. 

One  of  several  defendants  moved  for  a  commission  to  ezAniine  his  co-defendant 
out  of  the  State,  as  a  witness.  The  affidavit  in  support  of  the  motion  was  in  the 
usual  form  to  obtain  a  commission  to  examine  a  foreign  witness.  It  did  not  disclose 
the  nature  of  the  action,  nor  any  facts  to  show  whether  or  not  the  case  was  one  in 
which  the  moving  defendant  could  examine  his  co-defendant  as  a  witness  on  the 
trial.    The  court  denied  the  motion.    Merrifield  v.  Cooley,  4  Pr.  R.,  272.  . 

It  was  the  manifest  intent  of  the  framers  of  the  code  to  preserve  substantially 
the  benefits  derived  from  the  practice  of  examining  parties  in  chancery ;  and  the  first 
clause  of  this  section  was  intended  as  a  substitute  for  the  practice  of  examining  par- 
ties as  that  practice  was  understood  in  the  late  court  of  chancery.  Per  Gridley,  J., 
in  Munmtn  v.  Hagerman,  5  Pr.  R.,  223 ;  10  Barb.,  S.  C.  R.,  112.  And  one  of  two 
defendants  charged  with  a  joint  offence  cannot  be  a  witness  for  the  other.    Jb, 

In  Pareono  v.  Pierce^  3  Code  Rep.,  177  ;  and  Finch  v.  Cleveland^  10  Barb.,  S. 
C.  R.,  290 ;  it  was  held,  that  in  actions  for  tort  commenced  under  the  code,  one  de- 
fendant may  be  called  as  a  witness  on  behalf  of  his  co*defendant.  And  in  Parsona 
▼.  Pierce,  it  was  further  held,  that  in  actions  commenced  before  the  code  went  Into 
effect,  one  defendant  may  call  his  co-defendant  as  a  witness,  but  he  can  testify  only 
to  such  facts  as  would  entirely  acquit  the  party  calling  him.  He  cannot  give  testi- 
mony to  afieot  the  amount  of  damasros  merely. 

In  Selkirk  v.  Watere,  1  Code  Rep.,  N.  S.,  35,  it  was  held,  that  one  co-defendant 
m  a  competent  witness  for  another  in  all  joint  and  several  actions,  whether  on  con 
tract  or  tort,  and  in  all  actions  where  a  separate  judgment  could  be  rendered  in  favcr 
of  the  co-defendant,  provided  the  defendant  called  as  a  witness  is  not  disqualified  by 
reason  of  interest 

In  Jokn$on  v.  Wilson  (in  note,  1  Code  Rep.,  N.  Si,  40),  the  New  York  common 
pleas  held,  that  one  co-defendant  could  not  be  examined  for  another  in  an  action  on 
a  joint  liability,  whether  on  contract  or  tort. 

In  the  superior  court,  Sandford,  Mason,  and  Campbell.  JJ.,  at  general  term, 
held,  that  in  an  action  on  a  joint  and  several  bond  against  three  defendants,  one  of 
them  being  principal  and  the  others  sureties,  the  parties  defendant  mii;ht  be  exam- 
ined as  witnesses  for  each  other  under  this  section.  Mayor^  ^e.,  of  N",  Y,  v.  Price, 
1  Code  Rep.,  N.  S.,  85;  4  Sand.,  S.  C.  R.,  616. 

In  an  action  for  damages  arising  from  a  false  warranty,  one  of  several  defendants 
may  be  called  as  a  witness  by  and  on  behalf  of  his  co-defendants.  Holman  v.  Dord, 
I  Code  Rep.,  N.  S,  331. 

See  notes  to  sections  390, 399. 
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EsmmmoAion  of  Witnesses.* 

Skotion  398.    No  witoeM  to  be  ezdnded  by  reaton  of  interett. 
399.    To  wbom  last  section  inapplicable. 

§  398.  [351.]  Existing  suits.  No  ttniness  to  he  excluded  hy 
reason  of  interest. — ^No  person  offered  as  a  witness,  shall  be  ex- 
cluded by  reason  of  his  interest  in  the  event  of  the  action. 

The  words  **  interest  in  the  eyent  of  the  action,"  in  section  398,  do  not  mean 
**  an  interest  in  any  OTont  of  the  action ,  bnt  an  interest  in  the  event  as  respects  the 
party  who  calls  him  (the  witness)  as  a  witness."  Holman  r.  Dord,  1  Cflde  Rep.| 
N.  S.,  331. 

§  399.  [352.]  (Amended  1851.)  Existing  suits.  To  whm 
last  section  inapplicable. — ^The  last  section  shall  not  apply 
to  a  party  to  the  action,  nor  to  any  person  for  whose  immediate 
benefit  it  is  prosecuted  or  defended.*  When  an  assignor  of  a 
thing  in  action  or  contract  is  examined  as  a  witness,  on  behalf 
of  any  person  deriving  title  through  or  from  him,  the  adverse 
party  may  offer  himself  as  a  witness  to  the  same  matter  in  his 
own  behalf,  and  shall  be  so  received.    But  such  assignor  shall 


*  The  sections  in  this  chapter  are  taken  from  an  English  statute.  (6  &  7  Vifi' 
twia.  Cap.  85.)  A  reference  to,  and  extract  from,  the  statute,  and  a  collection  of 
decisions  in  the  courts  of  England  thereon,  will  be  found  1  Code  Rep.,  55.  See  alio 
an  article  on  the  **  Exclusion  of  witnenes  on  the  ffronnd  of  interest, — Ezamioatioa 
of  the  adveroe  party."  4  Wettwn  Law  Journal  N.  S.,  336 ;  and  see  8  Wutern 
Law  Journal,  511. 

No  minister  of  the  gospel,  or  priest  of  any  denomination  whatsoever,  shall  be  al- 
lowed to  disclose  any  confessions  made  to  him,  in  his  professional  character,  io  the 
coarse  of  discipline  enjoined  by  the  rales  or  practice  of  such  denomination.  (9  R- 
S.,  503,  sec  91.) 

No  person  duly  aothorixed  to  practice  physic  or  surgery,  shall  be  allowed  to  dis- 
close any  information  which  he  may  have  acquired  in  attending  any  patient,  in  a 
professional  character,  and  which  information  was  necessary  to  enable  him  to  pfs- 
Bcrlbe  for  such  patient,  as  a  physician,  or  to  do  any  act  for  him  as  a  surgeon.  (Id., 
sec.  93.)  But  a  physician,  consulted  as  to  the  means  of  doing  an  unlawful  act,  inch 
as  procuring  an  abortion,  is  not  excused  from  answering.  21  Wend^  79.  The  sta- 
tute does  not  prevent  the  physician  of  a  deceased  person  giving  evidence  in  a  testa- 
mentary cause,  concerning  the  probate  of  the  will  of  such  decedent  The  statute 
does  not  establish  a  general  and  absolute  prohibition  of  such  testimony  in  sll  casss, 
but  secures  a  personal  privilege  to  the  party,  or  his  representatives,  which  may  be 
waived,  and  if  such  privilege  be  waived,  the  witness  cannot  object  to  testify*  /• 
the  matter  of  the  tDill  of  Harrioon^  deceased^  1  Bradford's  Sorrogate  Rep.|  381. 
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not  be  admitted  to  be  examined  in  behalf  of  any  person  deriv- 
ing title  through  or  from  him  against  an  assignee  or  an  execu- 
tor, or  administrator,  unless  the  other  party  to  such  contract  or 
thing  in  action,  whom  the  defendant  or  plaintiff  represents,  is 
living,  and  his  testimony  can  be  procured  for  such  examination, 
nor  unless  at  least  ten  days'  notice  of  such  intended  examina- 
tion of  the  assignor,  specifying  the  points  upon  which  he  is  in- 
tended to  be  examined,  shall  be  given  in  writing  to  the  adverse 
party. 

So  maoh  of  tbii  section  as  follows  the  asterisk  is  subcrtitated  for  the  words  *<  nor 
to  any  aofignor  of  a  thing  in  action  aooigned  for  the  purpooe  of  making  him  a 
vitneoo." 

Under  this  section  prior  to  ameDdmeDt,  it  was  well  settled  that  the  assignor  of  a 
chose  in  action,  who  made  the  assignment  for  the  purpoee  of  being  a  voitneeOt  was 
not  thereby  rendered  incompetent  as  a  witness  for  the  plaintiflTif  the  assignment  was 
bona  fide t  and  the  arsignor  had  really  parted  with  his  interest  in  the  thing  assigned. 
Hamilton  Plank  Road  Co,  v.  Rice,  1  Code  Rep.,  108.  Evarte  v.  Palmer,  3  Code 
Rep.,  51. 

Where  a  demand  is  transferred  merely  for  the  purpose  of  making  the  assignor  a 
witness  to  prove  it,  the  defendant  should  be  allowed  to  become  a  wiinees  on  the  oppo- 
site side.     Willie  ▼.  Underhill,  6  Pr.  R.,  396. 

The  disqualification  of  a  party  to  the  action  as  a  witness,  on  the  ground  of  in- 
terest, applies  as  well  to  the  adverse  party  as  to  the  party  offering  his  testimony  in  his 
own  behalf.  Hallenheek  y.  Van  Valkenburgy  1  Code  Rep.  N.  §.,  33.  *'  A  par^y  " 
means  **  any  party  **  to  the  action.  Id,  And  therefore  the  plaintiff  cannot  call  as  a 
witness  one  of  the  defendants  who  has  an  interest  in  favor  of  the  plaintiff     lb. 

The  general  term  of  the  supreme  court,  on  a  motion  for  a  new  trial  on  a  bill  of 
exceptions,  held  that  the  president  of  an  incorporated  bank,  who  was  also  a  stock- 
holder in  tne  bauk,  oould  not  be  a  witness  for  the  bauk  in  an  action  by  the  bank 
against  a  third  person.  President ,  ^e.,  of  Bank  of  Ithaea  y.  Bean,  1  Code  Rep., 
133.    This  case  was  decided  under  the  code  of  1848. 

In  the  superior  court,  Mason  J.,  aHer  advising  with  Duer  and  Campbell,  Justices, 
refused  to  be  bound  by  the  decision  of  the  supreme  court  in  Preeident  of  Bank  of 
Ithaea  v.  Bean^  supra,  and  held  that  neither  a  stockholder  in  an  incorporated  com- 
pany, Dor  the  president,  cashier,  or  notary  of  such  company,  being  also  a  stockholder, 
is  a  party  to  an  action  by  such  company,  nor  a  person  for  whose  immediate  benefit 
the  action  is  prosecuted,  within  the  meaning  of  this  section  ;  and  either  is  therefore  a 
competent  witness  for  the  corporation  in  an  action  by  such  corporation.  Waehington 
Bank  of  Weeterly  v.  Palmer^  2  Sand.  S.  C  R.  686.  Aod  the  same  was  held  in  the 
same  court  by  Oakely,  Ch.  J.,  and  Paine  J.,  in  N,  Y.  j*  ^^^^  -K*  -K.  Co.  v.  Cook,  Jb, 
732. 

The  principle  of  these  decisions  was  affirmed  by  Doer,  Mason,  andCampbell|  JJ., 
in  Daviee  ^Aetigneeaof  Wilder  v.  Crabtree,  not  reported,  at  a  general  term  of  the 
superior  court  in  December,  1850.  The  point  decided  in  this  last  case  being  that  the 
assignor  in  a  yolnntary  assignment  for  the  benefit  of  creditors,  was  a  competent  wit- 
ness in  a  suit  brought  by  his  assignees.  In  Charleston  Bank  v.  EmeriCy  2  Sand.  S. 
C.  R., 718,  the  court  said,  "That  section  (399)  applies  only  to  a  person  into  whose 
hands  the  money  collected  in  the  suit  will  necessarily  go  when  it  is  received,  or  who 
might  take  it  from  the  sheriff  or  the  attorney  as  his  c-wn.  It  does  not  apply  where 
the  money  cannot  immediately,  though  it  may  ultimately,  go  into  his  hands,  as  in  the 
case  of  a  stockholder  in  a  suit  brought  by  a  corporation.'' 

In  another  case  the  superior  court  held,  that  an  insolvent  debtor  who  haaasAigned 
his  property  to  assignees  for  the  payment  of  his  debts,  is  a  competent  witness  in  an 
action  brought  or  defended  by  his  assignees  in  relation  to  his  estate.  Daviee  y.  Cram, 
4  Sand.  S.  C.  R.  355. 

Snch  a  suit  is  not  prosecnted  or  defended  for  his  immediate  benefit  within  the 
meaning  of  the  code.    lb. 
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Aa  a  geooral  ra]6,  a  creditor  of  the  iuolrent  debtor  is  ako  a  oompetent  witnaa 
in  raoh  a  auit,  thoagh  it  is  possible  there  may  be  ezoeptioos,  as  where  there  is  bat  t 
single  creditor,  who  would  be  entitled  to  the  whole  proceeds  of  the  recoveryi  and 
where  the  subject  matter  in  controversy  involyes  the  whole  of  the  assigned  estate. 
Jb. 

The  objection  goes  to  the  credibility  of  the  witnesses,  rather  than  to  their  compe- 
tency.   /6. 

And  by  the  court,  Campbell,  J., — 

*'  There  can  be  no  doubt  that  Mr.  Wilder  (the  assignor)  is  interested  in  the  event 
of  this  action ;  but  can  it  be  said  that  it  is  prosecuted  for  his  immediate  benefit  7 
The  persons  first  and  immediately  entitled  to  the  proceeds,  are  the  plaintifis  u  hii 
assignees.  If,  after  the  payment  of  his  debts,  any  thing  remains,  such  surplus  woald 
ffo  to  him.  As  in  case  of  the  stockholders  of  a  bank  which  has  failed,  apd  where 
ue  corporation  is  a  party.  The  stockholders  have  an  interest,  for  the  surplus  goes 
to  them ;  but  the  debts  must  be  first  paid,  and  the  action  in  the  name  of  the  corpora- 
tion cannot  be  said  to  be  for  the  immediate  benefit  of  the  stockholders.  Their  inte^ 
est  is  contingent  and  possible,  not  direct  or  immediate.  What  is  '  immediate  benefit  f 
The  word  immediate,  according  to  Webster,  is  defined,  *  acting  without  a  mediara, 
or  without  the  intervention  of  another  cause  or  means,  producing  its  effect  by  its 
own  direct  agency.*  A  recovery  in  th&i  action  would  benefit  the  witness  only  in  the 
event  the  proceeds  were  applied  by  the  assignees  to  the  payment  of  bis  debts.  The 
benefit  must  be  produced  by  or  through  the  agency  of  others.** 

Adverse  to  these  decisions  is  Hoffman  v.  Stevens^  2  Code  Rep.,  16,  but  that  case 
must  be  regarded  as  overruled. 

In  an  action  on  a  promissory  note  the  defence  was  that  the  plaintiffii  were  not  the 
true  owners.  For  the  defence,  one  Barnes  was  called  as  a  witness,  and  objected  to 
by  the  plaintifT.  Barnes,  being  examined  on  his  voir  dtre,  testified  that  he  was  the 
owner  of  the  note,  that  he  bad  given  notice  of  that  fact  to  the  defendant,andiudem- 
nified  him  against  the  expense  of  defending  the  suit  The  court  admitted  the  wit- 
ness, and  on  the  ground  that  the  fact  of  his  having  indemnified  the  defendant,  did  not 
make  him  a  party  to  the  action  nor  a  person  for  whose  immediate  benefit  the  action 
was  defended,  PartnerB'and  MeehanM  Bank  v.  Paddock^  1  Code  Rep.,  81.  "  Ia 
a  case  at  the  Ulster  circuit,  where  an  executor  was  a  party,  a  person  interested  in  the 
estate  was  admitted  by  me  {Parker,  J.)  to  testify.  But  one  case  has  occurred  to  my 
mind  in  which  I  think  this  statute  is  applicable,  that  is  the  case  of  a  tenant  saed  in 
ejectment  to  try  his  landlord's  title.  The  question  is  not  free  from  doubt."  /6.  And 
see  Sage  v.  Robineon,  1  Code  Rep.,  55. 

In  nn  action  tried  before  Chief  Justice  Oakley,  brought  by  trustees  appointed 
under  the  revised  statutes,  relating  to  attachment  against  non-resident  debion,  the 
chief  justice  decided  that  an  attaching  creditor  was  not  a  competent  witness  for  the 
trustees — that  he  was  not  competent  under  the  398th  section  of  tho  code  of  1849,  bat 
fell  within  the  provisions  of  the  399th  section  of  the  code — that  he  must  be  exdnded 
on  the  ground  that  he  was  a  person  for  whose  immediate  benefit  the  action  was  pro- 
secuted. His  honor  remarked,  that  the  questions  arising  under  the  code  relatiag  to 
evidence  were  very  perplexing  and  embarrassing  to  the  cause,  and  it  was  difficult  to 
apply  them ;  that  as  the  law  of  evidence  stood  before  the  code,  there  could  be  no 
doubt  of  the  incompetency  of  the  witness;  and  that  if  he  did  not  fall  within  the  ex- 
ceptions contained  in  the  399th  section  of  the  oode^  he  could  hardly  conceive  of  a 
case  that  would.    3  Code  Rep.^  34.    And  see  note  to  section  397. 

**  It  may  be  stated  as  a  safe  rule,  to  regard  those  only  as  immediately  benefited^ 
who,  though  not  named  as  parties,  may  nevertheless  be  examined  as  such  under  sec- 
tion 396,  by  the  party  adverse  in  interest**     Weston  v.  Hateh^  6  Fr.  R.,  144. 

Where  a  witness  is  objected  to,  as  incompetent,  if  the  objection  is  on  the  ground 
of  interest,  that  must  be  stated  as  the  ground  of  objection,  aud  the  nature  of  the  in- 
terest be  stated,  so  that  the  adverse  party  may  have  an  opportunity  to  remove  the 
objection.  And  where  the  objection  is  not  taken,  on  the  trial  or  hearing  before  a 
referee,  it  will  be  considered  as  waived.  Leach  v.  Keleevy  7  Barb  S.  C.  R.f  466 ; 
and  where  a  person  who  is  directly  interested  in  favor  of  the  plaintiff'  in  a  cause,  is 
called  and  examined  as  a  witness  by  the  defendant,  the  objection  to  his  competency 
b  thereby  waived,  and  he  is  made  a  witness  generally  in  the  cause.  Combe  v.  Bate- 
man,  10  Barb.  S.  C.  R.,  573. 

It  has  not  been  held  that  a  more  stringent  mle  prevails  under  the  code  than 
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eztttod  onder  the  former  practice,  in  reepeot  to  the  adminibility  of  a  party  as  a  wit- 
new  against  hia  co-defendant ;  and  therefore,  in  an  action  against  several  defend- 
ants, to  set  aside  a  deed  as  frsudalent,  a  defendant  who  has  saffered  judgment  to 
be  entered  against  him,  for  want  of  an  answer,  may  be  called  as  a  witness  on  behalf 
of  the  plaintiff.    Leach  v.  Ktlsey^  supra. 

Upon  the  final  settlement  of  the  accounts  of  executors  before  the  surrogate, 
legatees,  who  have  appeared  by  their  counsel  before  the  surrogate,  and  are  con- 
testing the  executors'  accounts,  are  not  competent  witnesses,  although,  when  being 
offered  as  witnesses,  they  have  released  their  claims  upon  the  estata  Memek  y. 
Metick,  7  Barb.,  S.  C.  R.,  120.  But  a  legatee  who  has  been  paid  the  full  amount 
of  his  leffacy,  and  has  executed  to  the  executors  a  receipt  in  full,  is  a  competent  wit- 
nesBL    A, 

Where  an  attachment  against  a  non-resident  was  issued  under  the  revised  statutes, 
and  the  property  attached  has  been  discharged  on  a  bond  given  pursuant  to  the 
statute,  the  defendant  in  the  attachment  is  not  a  competent  person  for  the  obligors 
in  the  bond  in  a  suit  upon  tbe  bond.    Mitehell  v.  Weed,  1  Code  Rep.  N.  S.,  196. 

Nor  can  he  be  made  a  competent  witness  by  a  release  from  such  obligors.    lb. 

In  an  action  against  an  executor  for  work,  labor,  and  services  done  for  the  dece- 
dent, a  residuary  legatee  under  the  will  is  a  competent  witness  for  the  executor. 
The  witness  has  not  such  an  immediate  benefit  in  the  action  as  would  authorize  his 
examination  under  section  396  of  the  code,     Weeion  v.  Hatek,  6  Pr.  R.,  443. 

In  an  action  on  a  bond  given  on  the  discharge  of  a  foreign  attachment,  the  debtor 
is  not  a  competent  witness  for  the  defendant,  inasmuch  as  he  is  substantially  the 
real  party.     Thompeon  t.  Diekeraan,  1  Code  Rep.  N.  S.,  213. 

In  an  action  on  a  bill  of  exchange,  accepted  by  a  firm  consisting  of  three  mem- 
bers at  the  time  of  accepting  the  bill,  but  dissolved  before  the  action  was  brought, 
one  of  the  co-partners,  who  is  not  joined  as  a  defendant  in  the  action,  is  a  compe- 
tent witoess  for  the  other  two  co-partnert^  to  defeat  a  recovery.  Tbe  suit  in  such  a 
case  is  not  defended  for  the  immediate  benefit  of  the  witness,  within  section  399  of 
the  code.    Bean  v.  Coming,  10  Leg.  Obs.,248. 

Is  the  endorser  of  a  promissory  note  an  assignor,  within  the  meaning  of  this  sec- 
tion 7  May  not  it  depend  on  whether  the  note  is  a  negotiable  one  or  not  7  Adverse 
decisions  have  been  made  on  this  point  in  the  New  York  court  of  common  pleai^ 
paly,  X,  holding  that  the  endorser  was  a  competent  witness,  and  Woodruff,  J.,  hold- 
ing the  contrary.  We  are  not  advised,  however,  whether  the  note  in  each  or  either 
case,  or  which  case,  was  negotiable  or  not,  or  whether  any  such  distinction  was  made 

IZAlflNATION  OF  WITNS8SX8  AND    FABTIXS  ON  OOMMISSIOir. 


The  examination  of  witnesses  and  parties  out  of  the  State  on  oommissiott  is  pro- 
vided for  by  2  R.  8.,  pp.  393  to  397,  and  Code,  s.  390.  The  material  parte  of  the 
•tatute,  and  the  decisions  tiiereon,  aregiven  below. 

When  an  issue  of  fact  has  been  joined  in  any  action  in  a  court  of  record,  and  it 
appears,  on  the  application  of  either  party,  that  any  witness  (or  party,  2  Sand,  S.  C. 
£.,  640 ;  1  Code  Rep,,  If^)  not  residing  within  the  SUte,  is  material  in  the  prosecu- 
tion or  defence  of  such  action,  the  court  may,  upon  each  terms  as  it  shall  think  pro- 
per, award  a  commission  to  one  or  more  competent  persons,  authorizing  them, or  any 
one  of  them,  to  examine  such  witness  Tor  party]  on  oath,  upon  tbe  interrogstories 
annexed  to  such  commission,  to  take  and  certify  tbe  depositions  of  such  witness,  and 
to  return  the  same  according  to  the  directions  given  with  such  commission. 

A  commission  may  also  issue  out  of  the  marine  court.    (Letes  of  1852,  p,  647.) 

A  commission  cannot  be  allowed  in  proceedings  before  referees  under  a  special 
■totute.    18  Wend.,  464. 

A  commission  may  issue  to  take  the  testimony  of  a  witness  residing  out  of  the 
Bute,  though  his  domicil  be  in  this  State.    1  Wend.,  65. 

A  commission  may  be  also  awarded,  on  the  plaintiff's  application,  after  judgment 
lor  want  of  an  answer,  for  the  purpose  of  obtaining  snob  testimony  as  cannot  other- 
wise be  procured. 

Commiaiions  to  take  testimony  out  of  the  State  may  be  granted  either  by  the 
conrtin  term,  or  by  a  judbra  at  chambers  during  vacation.  But  this  power  cannot 
be  exercised  by  any  recorder  of  a  city,  or  supreme  court  commissioner,  or  judge  of 
any  county  court. 

The  applioatkni  for  a  oommlsiMn  it  a  non-cnnmerated  motion^  and  when  made 
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by  the  plaintiff  shoald  be  made  u  soon  after  imoo  joined  as  practicable,  7  Wend^ 
513 ;  and  when  by  the  defendant  it  ehonld  be  made  before  notice  of  trial,  other- 
wise he  must  pay  costs  to  that  time  (1  JohnB.  Cob,,  391),  unless  it  appear  that  he 
has  used  dae  diligence.  1  Wend^  283 ;  3  Code  Rep.,  150.  And  when  liable  for 
costi,  he  should,  on  giving  notice  of  the  motion,  oflfer  or  stipulate  to  pay  them, 
otherwise  he  may  also  have  to  pay  the  costs  of  the  motion.  2  Wend.,  242  ;  1  Spe, 
T-  R.,  58.  Defendant  has  twenty  days  after  service  of  a  reply  to  apply  for  a  com- 
missioD,  with  a  stay.     1  Sand.  S.  C.  R.,  717.     1  Code  Rep.,  96. 

The  defendant  may  obtain  a  stay  of  proceedings,  to  enable  him  to  move  for  a 
commission.  Bot  where  this  is  done  after  notice  of  trial,  if  the  plaintiff  in  such  case 
procure  a  vacatur  of  the  order,  he  may  take  an  inquest,  without  serving  notice  that 
the  order  is  revoked  ;  the  defendant's  course  is  to  watch  the  cause,  and  when  ealJed, 
to  move  to  put  off  the  trial.     18  Wend.,  657. 

The  application  is  founded  on  an  affidavit,  stating  that  the  cause  is  at  issue,  and 
the  names  of  the  witnesses,  except  where  their  names  are  nnknown,  2  HiUl,  502, 
and  that  they  are  material,  as  the  party  is  advised  by  counsel  and  verily  believes,  and 
are  without  the  State.  6  Cote.,  209  ;  2  Jokne.  Cae.,  68,  285;  1  Wend.,  65.  And 
if  the  defendant  makes  the  application,  and  asks  for  a  stay  of  proceedings  until  a 
return  of  the  commission,  but  not  otherwise  (9  Wend.,  444),  he  must  swear  to  merits. 
•1   Wend.,  27  ;  4  Hill,  534. 

The  affidavit  may  be  made  by  the  attorney,  (7  Wend.,  513) ;  or  any  third  person 
cognisant  of  the  facts  (1  Coto.,210);  and  when  made  by  the  attorney  it  need  not 
state  the  advice  of  counsel  as  to  the  materiality  of  the  witnesses,  7  Wend.,  513. 
The  notice  of  motion  must  contain  the  names  of  the  proposed  commissioners. 

The  moving  papers  should  show  affirmatively  that  the  motion  is  made  in  the 
proper  district     1  Code  Rep.,  123 ;  1  Code  Rep.,  N.  S.,  80. 

It  Is  in  the  discretion  of  the  court  to  grant  or  refuse  the  commission,  4  Sand., 
S.  C.  R.,  676  ;  3  Jokne.  Cae.,  137  ;  2  Sand.  S.  C.  R,  698 ;  3  Code  Rep.,  202 ;  and 
if  the  opposite  party  shows  any  reasonable  ground  for  denying  the  motion,  the  court 
will  order  the  party  applying  for  the  commission  to  disclose  by  affidavit  what  be  ex- 
pects to  prove  (3  Code  Rep.,  234),  and  nfay  then,  in  its  discretion,  grant  the  rule 
either  absolutely  or  conditionally,  unless  the  adverse  party  will  admit  the  facts  aought 
to  be  proved,  7  Coio.,  369  ;  and  he  must  admit  the  facte,  not  that  the  witness  wiQ 
testify  to  such  facts.     1  Sand.  S.  C.  R.,  687. 

If  the  bona  fides  of  the  application  is  doubtful,  the  commission  will  not  be  granted 
on  the  common  affidavit  3  Jokne.  Cae.,  137  ;  7  Wend,  514.  A  commission  with 
a  stay  will  be  refused  upon  an  affidavit,  that  the  witnesses  named  are  incompetent, 
but  will  leave  the  question  as  to  their  competency  to  be  determined  at  the  trial 
1 1  Jokne.  R.,  200.  The  adverse  party  may  object  to  any  commissioner.  3  Jokne, 
Ji.,  251 ;  2  Wend.,  62.  The  commission  may  be  directed  to  persona  residing  within 
this  State.    3  Cainee.  R.,  105 

The  court  will  not  entertain  the  motion  for  a  commission,  if  a  similar  application 
has  already  been  refused  by  a  judge.     12  Wend,  202. 

The  order  must  be  served  .on  the  opposite  attorney,  2  Wend.,  646 ;  and  if  in- 
tended as  a  stay  of  proceedings  it  most  be  so  ezpreased,  it  is  not,  per  se,  a  stay.  7 
Wend,,  520. 

Interrogatories  are  to  be  annexed  to  the  commission  ;  they  must  be  ngned  by 
•onnsel,  and  settled  before  a  juatioe  of  the  court 

To  procure  the  settlement,  serve  a  copy  of  the  interrogatories,  and  a  notice  (of 
four  days)  of  the  time  and  place  at  which  they  will  be  presented  for  settlement,  on 
the  opposite  attorney.  The  opposite  party  may  propose  cross  interrogatories,  a 
copy  of  which  must  be  served  two  days  before  the  time  for  settlement  of  the  inter- 
rogatories.   See  I  Edw.  Ck.  R.t  649. 

At  the  time  of  settlement,  either  party  may  except  to  the  interrogatories  oi  the 
other,  and  the  judge  will  decide  on  the  exception.  If  an  Interrogatory  is  allowed  to 
poss  without  exception,  the  answer  to  such  interrogatory  cannot  be  objected  to  at 
the  trial,  as  incompetent  evidence,  provided  it  be  fairly  within  the  acope  of  the  in- 
terrogatory, 6  Goto,  404 ;  2  Wend.,  65,  71,  contra.  Further  questions  may  also  be 
proposed,  and  if  allowed,  inserted  among  the  interrogatoriea 

The  interrogatories  being  settled  and  engrossed,  the  judge  endorses  his  aUowance, 
and  directs  the  manner  in  which  the  commission  with  the  interrogatories  annexed, 
shall  be  returned. 
In  the  supreme  coarti  the  direotioB  osuallyis  that  it  be  retorned  by  mail,  addrssaed 
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to  the  derk  of  the  eoniity  in  which  the  trial  is  to  be  had,  deaignatiDg  the  name  and 
residence  of  such  clerk.      2  HUl^  503. 

A  oommiasion  retarned  hj  mul,  without  an  order,  authorizing  a  return  in  that 
manner,  oaanot  be  admitted  in  evidence.    21  Wend.,  156. 

To  the  commission  muat  be  anoezed  a  copy  of  the  sixteenth  section  of  Article  % 
Title  III,  Chap.^  VII.,  part  III.,  of  the  revised  statotes,  which  contains  instruc- 
tions to  the  commissioners  for  executing  the  commission,  together  with  any  other 
particular  directions  that  special  circumstances  may  render  necessary.  If  the  com- 
mission be  correctly  executed,  the  court  will  presume  that  a  copy  of  the  said  sixteentli 
section  was  annexed,  until  the  contrary  is  shown .    1  HUly  249. 

If  any  deeds  or  writings  are  to  be  proved,  they  should  also  be  annexed. 

The  form  of  commission  with  the  instructions  endorsed  thereon,  can  be  obtained 
at  the  law  stationers,  and  it  is  deemed  unnecessary  to  repeat  the  instructions  here. 
We  give,  however,  some  decisions  that  have  been  made,  relative  to  the  manner  of 
executing  the  commission. 

The  court  will  intend  that  the  oath  was  publicly  administered  when  the  com- 
missioners certify  that  they  admioistered  the  oath ;  and  such  oath  will  be  deemed  to 
apply  to  the  interrogatories  on  both  8ides(  23  Wend.y  38)  ;  and  it  need  not  appear  by 
the  return,  that  the  oath  was  publicly  administered.  1  Hill,  249.  And  depositions 
have  been  received  in  evidence,  although  the  oaths  to  the  witnesses  were  not  ad- 
ministered by  the  commissiooers ;  it  appearing  that  they  were  prohibited  from  ad- 
ministering them,  and  that  they  were,  in  fact,  administered  by  the  local  authorities. 
6  Wend.,  476. 

It  is  immaterial  in  whose  handwriting  the  depositions  are:  the  commissioners 
may  employ  a  clerk  (3  Peter;  8),  although  they  are  not  bound  to  do  so.  2  Har, 
4r  Johne,,  442. 

Each  interrogatory  must  be  answered  specifioally  ;  and  it  is  not  sufficient  to  Bay, 
"  I  have  given  an  answer  to  this  interrogatory  in  my  answer  to  the — interrogatory." 
a  Code  Rep.,  64. 

A  deed  or  other  exhibit  proved  under  a  commission,  must  be  annexed  to  and  re- 
turned with  the  commission.  20  Johne,  J?.,  36).  Except  it  be  in  the  custody  of  the 
law ;  then  a  copy  is  sufficient,  and  the  exhibit  may  be  produced  on  the  trial  separate 
from  the  commission.    6  Cow^  144. 

The  signature  of  a  commissioner  will  be  judicially  noticed,  though  his  name  be 
not  written  at  length.  1  Hill,  249.  The  annexing  the  papers  together  by  wafers 
is  sufficient  A  tape  and  seal  are  not  necessary.  Ih.  When  a  commission  is  di- 
rected to  two,  either  or  botli  of  whom  being  authorized  thereby  to  execute  it,  and  the 
return  is  by  only  one  of  them,  it  will  be  presumed  that  he  alone  was  present  at  its 
execution.    Ih. 

It  will  be  presumed  that  the  commissioner  who  took  the  testimony,  closed  and 
aealed  the  package  himself.  Ih,  And  that  he  discharged  his  duty  by  doing  all 
those  things  in  the  execution  of  the  commission,  which  he  is  not  bound  to  certify 
8peci6cally  as  done.  And  when  the  manner  of  the  return  is  provided  for  by  stipu- 
lation, it  will  be  no  objection  to  the  reading  of  the  depositions,  that  the  direction  on 
the  return  does  not  specify  the  clerk's  residence. 

It  cannot,  however,  be  urged  on  the  trial  as  an  objection,  that  the  depositions 
were  not  deposited  in  the  poet-office  immediately  after  they  were  taken.  23 
Wend.,  38. 

If  the  packet  containing  the  commission  and  return  be  transmitted  by  mail,  the 
clerk  to  whom  it  is  addressed  must  receive  it  from  the  p^st-office,  and  open  and  ffle 
it  in  his  office.  If  delivered  to  an  agent,  he  must  deliver  the  packet  to  the  clerk  to 
whom  it  is  directed,  or  to  one  of  the  judges  of  the  court,  who  will  receive  and  open 
it  on  the  agent  making  affidavit  that  he  received  it  from  the  hands  of  one  of  the 
commissioners,  and  that  it  has  not  been  opened  nor  altered  since  he  received  it 

If  the  agent  be  dead,  or  from  sickness  or  other  casualty  be  unable  to  deliver  such 
packet  personally,  it  may  be  received  by  the  clerk  or  judge  flrom  the  hands  of  any 
other  person,  upon  such  person  making  affidavit  that  he  received  the  same  from  the 
agent,  that  the  agent  is  dead,  or  otherwise  unable  to  deliver  it,  that  it  has  not  been 
opened  or  altered  since  snch  person  received  it,  and  that  he  believes  it  has  not  been 
opened  or  altered  since  it  came  from  the  hands  of  the  commissioners.  The  clerk  or 
judge,  receiving  and  opening  the  commission,  must  immediately  file  the  same  in  the 
office  of  the  clerk  of  the  court  from  which  it  issued,  or,  if  the  action  be  pending  in 


408  BXAJOVATIOH  OF  WTnVBMBB.  [§  899. 

Um  raiirenM  oovit,  in  the  office  of  the  clerk  of  the  coaat^  fai  which  the  cetiim  fa  tri- 
able.   20  Johns.  R.,  357. 

The  partiet,  or  their  ettorneyi^  may  egree  in  wnltng  on  the  nwnner  in  which  the 
oommiasion  shall  be  retnmed,  and  on  filing  soeh  agreement  In  the  elerk>k  offioe,  the 
attorney  for  the  party  sninfr  oat  the  commieHon  may  endoree  on  it  a  direction,  ac- 
cording to  anch  agreement,  and  the  coromlmon  shall  be  returned  accordingly. 

The  commiasioD,  retarn»  depoeicions,  aod  exhibits  annexed,  are  required  to  be 
kept  on  file  in  the  office  of  tbe  clerk  to  whom  they  were  addressed  (nnless  otherwise 
direoled  by  a  special  order  of  the  court),  where  they  are  to  be  at  all  times  open  to  the 
inspection  of  the  parties,  who  are  entitled  to  copies,  on  payment  of  the  fees  aHowed 
by  law. 

On  the  trial  of  the  cause,  the  examinations  and  depositiooa  taken  under  the 
commission  (or  an  exempKfioation  thereof,  where  the  originak  are  filed  in  any  other 
county  than  that  in  which  the  cause  is  tried),  may  be  ofibred  and  ueed  in  evidence 
by  either  party. 

Every  objection  to  the  oompetency  or  ereditulity  of  a  witness  so  examined,  or  to 
the  competency  or  relevancy  of  any  question  put  to  him,  or  of  any  answer  given  by 
him,  may  be  made  in  the  same  manner,  and  with  the  like  effect,  as  if  the  witness 
were  personally  examined  at  the  trial.  The  objection  to  an  ioterroffatory  annexed 
to  a  commission,  on  tbe  ground  of  its  being  leading,  may  be  made  wheo  the  answer 
of  the  witness  is  proposed  to  be  read  in  evidence ;  especially  when  tbe  interrogatories 
are  annexed  under  a  stipulation  expressly  aaviug  all  \egt\  exceptions.  Mk,  7  Berl. 
8.  C.  R,  271.  And  generally  it  is  in  time  to  take  exceptions  to  interrogatories  when 
the  answers  are  oflered  in  evidence  on  the  trial.  2  Weiuf.,  65^  71 ;  6  Cow,,  404. 
416,  contra. 

Where,  on  the  return  ot  a  commission,  it  does  not  nppear  that  the  last  general 
cross  interrogatory  was  put  to  and  answered  by  the  witness,  the  depositiooa  cannot, 
in  general,  be  read  in  evidence.    4  WoMk.  C,  C.  Bep.,  324 ;  25  Wend.,  259. 

If  a  witness,  after  being  examined  on  a  oommission,  should  come  into  the  State, 
he  may  be  examined  on  the  trial.     17  Johtu.  R.,  345. 

If  a  stay  of  proceedings  have  been  graoted  with  the  commission,  the  party  obtain- 
ing it  must  use  all  diligence  to  have  it  returned  within  a  reasonable  time. 

If  issued  by  the  plaintiff,  the  defendant,  after  the  expiration  of  a  reasonahle  time^ 
may  move  the  court  for  judgment  as  in  case  of  nonsuit,  and  compel  the  plaintiff  to 
stipulate.     1  Cainet  R.,  517 ;  23  Wend.,  38 ;  2  Oainet  A,  47. 

Where  the  commission  has  been  issued  by  the  defendant,  or  where  both  parties 
have  joioed  io  it  (2  John$,  Cos.,  70  ;  Catnes  I?.,  115,  503),  the  plaintiff,  after  lapse 
of  a  reasonable  time,  may  move  for  leave  to  proceed  to  trial  notwithstandmg  the  eom- 
mission.  23  Wend,,  38  ;  !l  Sand.  S,  C,  R.,  690 ;  3  Code  Rep,,  202.  It  may  be 
resisted  by  the  defendant  on  the  ground  that  the  delay  of  returning  the  commission 
has  been  oocasioned  by  the  plaintiff    2  JoknB  R.,  96 ;  2  CtUnes  R.,  47. 

If  the  plaintiff  have  leave  to  proceed,  and  proceeds  to  trial,  the  defendant  may 
apply  to  the  circuit  to  pot  off  the  trial.  1  Cames  A.,  503,  note;  2  ib.  46 ;  2iSsnd. 
8.  C.  i2.,  690  ;  3  Code  Rep.,  202.  If,  without  leave  of  the  oourt,  the  plaintiff  go  to 
trial,  and  the  defendant  appear  and  examine  witnesees,  it  is  a  waiver  of  the  oommis- 
aion.    1  Cainee  A.,  73. 

The  court  will  sometimes  allow  a  seoond  commisBion  to  iaracb  17  Jokno  R.,  349 ; 
2  Catnee  A,  47,  263 ;  1  ib.,  345 ;  3  ib.,  321. 

If  a  commission  be  defectively  executed,  the  conrt  have  the  power  to  order  it  to 
be  returned  to  have  the  defect  amended,  and  it  is  not  necesaary  to  iarae  a  new  com- 
mission.   1  Code  Rep.  N,  S.,  289. 

KXAMIirATlOir  DM  BINI  ■SBB. 

The  examination  of  witnesses  (and  partiss)  de  bene  etoe  m  provided  for  hv  2  R. 
a,  391  to  393,  amended  by  Laws  of  1851,  p.  871  ;  Lawa  of  1852,  p.  471 ;  and  Code^ 
s.  390. 

Where  a  party  or  witness,  whose  teothnony  may  be  considered  material  on  either 
side  is  about  leaving  the  State,  and  there  is  no  probability  of  his  returning  in  time  to 
appear  at  tbe  trial,  or  is  so  sick  or  infirm  as  to  be  unable  to  attend,  either  party  may 
apply  to  a  judge  for  leave  to  take  his  testimony  de  bene  esse— that  is,  conditionally 
—to  be  used  only  in  case  the  personal  attendance  of  snch  witoeas  nt  the  trial  oannol 
he  procured* 
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Thki  tpplieatkni  may  be  made  at  any  itafo  of  the  oaiiae  (7  Cow, ,  489)  on  an  affi- 
davit itaiing; — 

1.  Thenatara  of  the  aotioo  and  the  plaiotiire  demand  $ 

3,  If  the  applicatioa  be  made  by  the  defendant,  the  natnre  of  hia  defence ; 

3.  The  name  and  reaidenee  of  the  witness ; 

4.  That  the  teatimony  of  aoch  witneie  k  material  and  neoeaiary  for  the  party 
making  each  application,  in  the  proMcntion  or  defence  of  aneh  anit,  aa  the  oaae  may 
be;  and 

5.  That  aneh  witnesa  is  about  to  depart  fh>m  thia  State,  or  that  he  ie  lo  eiok  or 
infirm  aa  to  afibrd  reaaonable  grounds  for  apprehension,  that  he  will  not  be  able  to 
attend  the  trial. 

The  time  fixed  for  the  examination,  mnat  not  exoeed  twenty  days  from  the  date 
of  the  order,  and  may  be  aa  much  shorter  as  the  exigencies  of  the  case  may  reqnire, 
and  the  residence  of  the  adverse  party,  or  his  attorney,  will  allow,  in  order  to  afibrd 
opportunity  to  attend  aoch  examination. 

A  sommous  may  isane  to  compel  the  attendance  of  the  witness,  and  which  mnat 
be  served  in  the  same  manner  aa  a  anbpoena. 

Or  the  judge  may  in  hia  diacretiou,  make  an  order,  requiring  the  adverae  party  to 
ahow  caaae»  on  a  day  in  auch  order  to  be  named,  why  auch  teatimony  ahoold  not  be 
taken  by  a  referee,  to  be  appointed  by  him,  and  in  auch  order  ahall  direct  the  time, 
and  mode  of  the  aervice  thereof. 

At  the  time  apecified  in  the  order,  the  oppoaite  party  may  ahow  cauae  againat  pro- 
ceeding in  the  examination,  by  proof  that  the  witneaa  ia  not  about  to  depart  (torn  thia 
State,  or  that  he  ia  not  aick,  or  infirm,  or  that  the  application  for  hia  exambation,  ia 
made  oolluaively,  to  avoid  hia  beiog  examined  on  the  trial  of  the  cauae;  and  upon 
any  auch  oanae  being  ahown,  the  application  may  be  diamiaaed. 

If  no  aufficient  cauae  be  ahown,  then,  on  proof  of  aervice  of  the  order  and  a  copy 
of  the  affidavit  upon  which  it  waa  granted,  the  party  may  either  proceed  to  examiue 
the  witness  and  take  his  deposition — in  which  ahall  be  inaerted  any  anawer,  or 
declaration  of  the  witneaa,  which  either  of  the  parties  ahall  require  to  be  Included 
therein— or  if  the  order  waa  to  ahow  cauae  why  the  teatimony  ahould  not  be  taken 
by  a  referee^  the  judge  may  appoint  a  referee  to  take  auch  teatimony,  who  ahall  take, 
certify,  and  file,  the  aame  in  tne  same  manner,  and  with  the  like  efiect,  aa  ia  provided 
for  the  examination  of  a  witneaa  by  a  judge  of  the  court. 

The  witneaa  muat  be,  interrogated  to  every  fact  to  be  depoaed  to,  aa  on  a  trial, 
7  Cow,t  60.  The  depnaition  being  fioiahed,  mnat  be  carefhlly  read  over  to,  and  anb- 
soiibed  by  the  witness,  certified  by  the  judge  or  referee  taking  it,  and  filed  in  the 
dark's  office  within  ten  days  thereafter. 

If  a  witness,  on  being  aonimoned  to  attend  for  the  pnrpoae  of  being  examined 
iU  bene  ease,  fail  to  comply  with  the  anmmona,  the  judge  iaauing  the  auromona,  on 
doe  proof  of  the  aervice,  and  of  die  failure  of  the  witneaa,  ia  reonired  to  iaane  hia 
wanant  to  the  aheriff  of  the  county,  to  apprehend  the  witneai,  and  bring  him  before 
anoh  judffe  to  be  examined.  And  if  any  witneaa,  attending  puranant  to  anmmona, 
or  brought  before  the  officer,  ahall  without  reaaonable  cause,  refuae  to  be  examined, 
orto  anawer  any  legal  or  pertinent  qneation ;  or  to  aobacribe  hia  depoaition  when  taken, 
the  officer  iaauing  the  aummona,  shall,  by  warrant,  commit  such  witness  to  the  com- 
mon jail  of  the  county  in  which  he  resides,  there  to  remain  nntil  he  aubmita  to  be  ex- 
amined, or  to  anawer,  or  to  aubacribe  hia  depoaition,  aa  the  caae  may  be,  or  nntil  he 
be  diacharged  aooordtng  to  law. 

The  depoaition  thua  taken  de  bene  eue  (or  a  certified  copy  thereof),  may  be 

Jiven  in  evidence  by  either  party,  on  the  trial  of  the  canae,  or  upon  the  aaaeaament  of 
amagee  by  the  clerk,  or  by  a  writ  of  inquiry.  But  it  muat  firat  be  aatiaiactorily 
proved  that  the  witneaa  ia  unable  to  attend  the  trial,  or  aaaeaament,  personally,  by 
reason  of  death,  inaanity,  aickneaa,  or  aettled  infirmity,  or  that  he  haa  continued  ab- 
aent  from  the  State,  ao  that  hia  attendance  could  not  be  compelled  by  the  ordinary 
prooeaa  of  law.  Where  the  reaideuoe  of  a  party  in  another  State,  at  a  given  time, 
naa  been  proved,  the  preaumption,  unleaa  rebutted,  ia  that  it  continuea,  and  the 
burthen  of  proof  ia  open  the  party  alleging  a  diflerent  place  of  reaidenee.  Nixon 
V.  Palmer,  10  Barb.  S.  C  R.,  175. 

Ia  a  party,  againat  whom  a  depoaition  taken  de  bene  eooe  ia  offered,  a  competent 
witneaa  for  the  pnrpoae  of  excluding  the  depooitien  T    lb. 

The  nncorroborated  teatimony  of  an  intereated  witneaa,  that  ahortly  before  the  trial 
he  aaw  in  thia  State  a  peraon  proved  by  other  teatimony  to  be  a  reaident  of  another 
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State,  is  not  rafficient  to  autboriM  the  exdiuioii  of  a  depoaitioD  oi  nioh  peiaon  taken 
de  bene  eeee.    lb. 

The  party  offering  the  depoaition  in  eyidenoe,  cannot  rely  merely  upon  the  pre- 
snmptioo  of  the  inability  of  the  wiineai  to  altend  the  trial,  arising  from  his  advanced 
age.  3  Wtnd.,  180.  And,  in  case  of  the  absence  of  a  witness,  the  party  ofiering 
bis  deposition  io  sTidenoe  must  proTe  that  he  has  used  dne  diligence  to  procure  the 
attendance  of  the  witness,  and  that  he  has  made  inqoiries  at  his  last  place  of  ahoda» 
in  order  to  have  him  subpflDoaed.    4  Weuh.  C.  C.  Rep,y  219. 

The  preliminary  proof  may  be  made  by  affidavit,  nnlesa  the  pnMif  is  objected  to 
specifically  on  the  ground  that  it  is  by  affidavit,  and  viva  voce  testimony  inaisled  on. 
7  Coto.,  59.    The  preliminary  proof  may  be  made  by  a  party  to  the  suit.    lb. 

The  deposition  of  a  foreign  witness,  taken  de  bene  esse,  may  be  read,  though  it 
appear  that  he  came  into  this  State  on  the  request  of  the  party,  for  the  pnrpoee  of 
being  examined,  and  that  he  is  at  home  in  a  foreign  country,  and  might  have  been 
examined  on  a  commission,  and  even  thoogh  a  commission  may  have  been  obtained 
for  the  purpose  of  examining  him  at  his  foreign  residence.    7  Coio.,  69. 

The  opposite  party  may  prevent  the  reading  of  the  deposition,  by  satisfactory^ 
proof  that  sufficient  notice  was  not  given  him  to  enable  him  to  attend  the  examina- 
tion of  the  witness,  or  that  the  examination  was  not,  in  all  respects,  fair,  and  con- 
ducted according  to  the  statute;  But  he  cannot  object  that  the  notice  was  too  short, 
where  he  appears  before  the  officer,  and  omits  there  to  object  for  that  reason.  7 
Coio.,  59. 

The  reading  of  the  deposition  may  be  prevented  by  proof  that  the  witneas'a  at- 
tendance might,  with  due  diligence,  be  obtained.    8  Barb,  S.  C.  12.,  530. 

The  depoaition  thus  taken  de  bene  eeee,  is  to  have  the  same  effect,  and  no  other, 
as  the  oral  testimony  of  the  witness  would  haye,  if  given  on  the  trial,  or  assessment ; 
and  every  objection  to  the  competency  or  credibility  of  the  witness,  and  to  the  compe- 
tency or  relevancy  of  any  question  put  to  him,  or  of  any  answer  given  by  him,  may 
be  made  in  the  aame  manner  as  if  the  witness  were  personally  examined  on  the  trial 
or  assessment. 


Ohapteb  VULL. 


Motions*  and  Orders, 

Sbotion  400.  Definition  of  an  order. 

401.  Definition  of  a  motion.     Motioni^  how  and  where  made. 

402.  When  notice  is  necessary,  it  must  be  eight  days  before  hearing. 

403.  In  actions  in  supreme  court,  county  judge  may  act  at  chambers.    His 

orders,  how  reviewed. 

404.  In  abaence  of  judge  at  chamber^  motion  may  be  tranaferred  by  him 

to  another  judge. 

405.  Enlarging  time  for  proceedings  in  an  action. 

§  400.  [357.]  Dejimtion  of  an  Order. — Every  direction  of 
a  court  or  jadge,  made  or  entered  in  writing,  and  not  included 
in  a  judgment,  is  denominated  an  order. 

The  distinction  between  *<an  order  "  and  <<a  motion,"  is  this.  An  order  b  the 
decision  of  a  motion,  a  judgment  is  the  decision  of  a  trial.  By  the  court,  Parker, 
Watson,  and  Wright,  JJ.,  in  Bentley  v.  Jonee,  3  Code  Rep..  37 ;  King  v.  Stafford, 
5  Pr.  R.,  30.    The  words,  "  rule  and  order ^^*  in  no  case  mean  a  judgment*'    The 


*  A  proceeding  by  motion  is  summary  and  in  derogation  of  the  common  law, 
and  can  never  be  indulged  unless  it  be  authorhed  by  the  express  letter,  or  manifest 
inteatkm,  of  some  etatatory  enactment.    Tift  y.  Ftr^a,  7  Sme.  Ss  M.,  93. 
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word  '*  order t^^  ii  made  to  exclude  the  idea  of  a  "  judgment "  It  means  the  written 
direolioQ  of  a  court  or  judge,  other  than  a  judgment,  and  not  included  in  it.  Darrow 
T.  Miller,  3  Code  Rep,  S41. 

In  Baldwin  ▼.  The  City  of  Brooklyn  (not  reported),  Edmonda,  J.,  laid, — 

**  Although  the  language  of  lection  400  is  Tery  broad,  it  it  very  evident  that 
every  application  for  an  order  is  not  a  motion  within  the  meaning  of  that  section  ; 
for  if  it  were  so,  the  expression  that  certain  orders  may  be  made  by  a  judge  anywhere 
in  the  State,  would  be  nugatory. 

"  I  most,  therefore,  hold  that  there  are  certain  orders  which  are  not  motiona, 
and  thus  restrict  the  general  application  of  the  language  of  the  400lh  aection. 

*'  But  the  question  is — what  orders  are  not  motions  7  Evidently  those  which  are 
made  out  of  the  court  and  without  notice. 

"  When  an  application  for  an  4>rder  is  made  in  court,  with  or  without  notice,  or 
-  when  it  is  made  out  of  court,  upon  notice  given,  it  becomes  a  motion  under  this  pro- 
yiaion  of  the  code. 

'*'  This  does  not  mean  a  mere  notice  of  comity,  but  where  it  is  required  by  the 
practice,  either  under  the  code,  the  rules,  or  general  practice  of  the  court." 

And  where  in  an  action  triahle  in  the  second  judicial  district,  an  order  was  made 
by  a  judge  at  chambers  in  the  firet  judicial  district,  for  the  defendants  to  show  cause 
why  an  injunction  should  not  issue,  it  was  held,  that  although  such  judge  might  have 
granted  the  injunction  ex  ptwte,  yet  he  had  no  power  to  grant  an  order  to  show  cause 
why  the  injunction  should  not  issue.    Ib» 

The  *'  warrant  of  attachment,"  signed  by  the  judge,  or  his  allowance  endorsed 
thereon,  is  clearly  a  "  direction  in  writing,"  within  the  above  definition  of  an  order. 
Per  Shankland,  J.,  in  Conklin  v.  Duteher,  1  Code  Rep.  N.  S.,  49.  Contra,  per 
ISdmonds,  J.,  in  Morgan  v.  Avery ^^  Code  Rep.,  91. 

It  seems  the  distinctions  between  orders  and  noo-enumerated  motions,  are  abol- 
ished in  suits  commenced  since  the  code  took  effect.  Low  v.  Cheney.  1  Code  Rea, 
S9-39. 

Where  an  order  is  granted  on  a  condition,  the  condition  must  be  performed  within 
twenty-fonr  hours,  unless  otherwise  expressed  in  the  order.  Sahin  ▼.  Johneon^  7 
Cow.,  421. 

An  order  granted  on  payment  of  costs  is  a  conditional  order,  and  it  is  of  no  force 
unless  the  costs  be  paid  instanter,  i.  e.,  within  twenty-four  hours ;  and  the  party  who 
is  to  pay  coats  must  seek  out  the  other  party  to  make  a  tender  of  the  costs.  Pugeley 
T.  Van  Allen^  18  Johns.  R.,  353.  And  he  must,  at  his  peril,  take  notice  of  the  order 
of  the  court,  without  waiting  to  be  served  with  a  copy  of  the  order.  Willink  t. 
Renwieky  22  Wend.,  608.  And  if  the  party  neglect  to  pay  the  costs  on  demand,  the 
other  party  may  proceed  as  if  no  suoh  order  had  been  made.  Pugeley  v.  Van  AUen^ 
18  Johns.  R.,  352. 

Where  an  order  requires  an  act  to  be  done,  and  coats  to  be  paid,  the  payment  of 
oosta  is  not  a  condition  precedent  to  the  doing  the  act.    4  Sana,  8,  C.  £.,  647. 

After  an  order  of  the  court  in  a  cause,  a  further  order  of  a  judge  at  chambers  on 
theaame  subject  is  irregular.    Stanebury  ▼.  Durell,  1  Johns.  C,  396. 

See  supreme  court  rules  27,  28,  38,  83. 

§  401.  [358  to  362.]  (Amended  1849-1852.)  Definition  of  a 
motion.  Motions  Jiow  cmd  where  made. — ^An  application  for 
an  order  is  a  motion. 

Motions  may  be  made  in  the  first  judicial  district,  to  a 
judge  or  justice  oat  of  conrt^  except  for  a  new  trial  on  the 
merits. 

Motions  mnst  be  made  within  the  district  in  which  the  ac- 
tion is  triable,  or  in  a  county  adjoining  that  in  which  it  is  triable, 
except  that  where  the  action  is  triable  in  the  first  judicial  dis- 
trict, the  motion  must  be  made  therein,  cmd  no  motion  can  be 
he  m^ide  in  the  first  district  in  an  action  triable  elsewhere.    Or- 


412  XOnOHB  AJBTD  OSDEBS.  [§401. 

ders  made  out  of  court,  withoat  notice,  may  be  made  by  any 
judge  of  the  court,  in  any  part  of  the  State ;  and  they  may  also 
be  made  by  a  connty  judge  of  the  county  where  the  action  is 
triable,  except  to  stay  proceedings  after  a  verdict. 

"No  order  to  stay  proceedings  for  a  longer  time  than  twenfy 
daySf'shall  be  granted  by  a  judge  out  of  court,  except  upon  pre- 
vious notice  to  the  adverse  party. 

The  amendment  of  1852  m  the  ioeertion  of  the  words  printed  in  itnlie, 

Tliii  eectkm  is  a  reriaion  and  sabatitote  for  section  51,  in  the  judiciary  act  of  1847. 
It  extends  the  territorial  limits  within  which  a  nvotion  may  be  made,  so  as  to  emhraoe 
the  entire  district  in  which  the  action  b  triable.  And  it  is  plain  that  such  extension 
was  the  only  object  of  the  revision.    Oould  ▼.  Ckapin,  4  Pr.  R.,  185. 

The  county  in  which  an  action  is  triable,  is  the  county  in  which  the  venae  is  laid; 
that  is,  the  county  named  as  the  place  of  trial  in  the  complaint,    lb. 

The  reasonable  construction  to  be  given  to  the  phrase,  **  the  connty  where  the  ao« 
tion  is  triable/*  includes  my  county  in  which,  according  to  seotioos  123, 124,  and  125, 
the  plaintiff  is  at  liberty  to  have  the  action  tried.    Peeblet  v.  Rogers,  5  Pr.  R^  208. 

The  review  of  a  decision  of  a  single  justice,  by  a  re-hearing  at  general  term,  was 
held  to  be  a  '*  motion,'*  within  the  definition  of  this  section.  VanWyek  v.  Alligtr^ 
1  Code  Rep.,  68.  Would  such  have  been  the  construction,  if  the  review  had  been 
by  appeal  t    lb*    See  note  to  section  245, 

In  one  ease  it  was  sud,  that  the  application  for  jndgment,  on  failure  to  answer, 
under  section  246,  was  not  a  motion,  but  was  more  in  the  nature  of  a  trial,  or  asseas- 
ment  for  damages.  Awnu,  1  Code  Rep.,  82,  And  the  same  was  held  of  an  applica- 
tion for  judgment  under  section  247.  Jones  y.  BtniUy,  3  Code  Rep.,  37 ;  4  Ft.  R., 
335.    Jltng  V.  atitfford,  5  t6.,  30. 

The  application  for  judgment,  when  neoessary,  must  be  made  in  the  county  des- 
ignated as  the  plaod  of  trial,  ulnon.,  1  Code  Rep.,  82.  Werner  v.  Kenney^  i6.j  96  ; 
3  Pr.R.,  323.  And  at  special  term,  i^yan  v.  McCannelly  1  Code  Rep.,  93.  An 
appeal,  under  section  349,  is  within  the  definition  of  a  motion,  in  this  section.'  SaiMgt 
y.  Darrow,  2  Code  Rep.,  57.  The  affidavits  to  support  a  motion  must  show,  affirma- 
tively, that  the  motion  is  made  in  the  proper  district  or  county.  Dodge  ▼.  Roee,  1 
Code  Rep.,  123.    Sehemerhorn  y.  Develin,  t6.,  13. 

On  motion  for  a  commission  to  take  testimony,  an  order  taken  by  default  is  not  a 
nullity  because  the  nnotion  papers  do  not  disclose  the  name  of  the  county  in  which  the 
action  is  to  be  tried.  If  necessary  to  show  the  place  of  trial,  it  can  only  be  to  show 
that  the  motion  is  made  in  the  proper  county.  Blaekman  y.  Van  Inwagen,  I  Code 
Rep.,  N.  S.,  80. 

Where,  after  verdict  for  the  plaintiff,  the  defendant's  attorney  obtained  an  order 
of  a  connty  judge  for  a  stay  of  proceedings,  to  make  a  case,  and  the  plaintiff  disre- 
garded the  order,  and  entered  judgment,  on  motion  to  set  aside  such  judgment,  the 
court  said,  the  county  judge  had  no  power  to  stay  proceedings  after  verdict  7Va- 
ver  v.  Sihemaily  2  Code  Rep.,  96. 

In  the  court  of  common  pleas  for  the  city  and  county  of  New  York,  on  appeal 
from  an  order  at  special  term  dismissing  a  motion  on  the  ground  that  the  motion  waa 
not  noticed  for  the  first  day  of  term,  and  that  no  sufficient  reason  for  not  noticing  the 
motion  was  set  forth  in  the  motion  papers,  the  court  iaid,  "  The  supreme  court  could 
not  by  rule  abolish  that  section  of  the  code  (401)  which  allows  motions  in  this  district 
to  be  made  out  of  court  to  a  judge  of  the  court  Their  power  only  extended  to  mak- 
ing rules  not  inconsistent  with  the  code.  A  rule  requiring  such  motions  to  be  made 
at  term,  and  not  to  a  judge  out  of  court,  would  be  inconsistent."  Lakey  y.  Cegewell, 
3  Code  Rep.,  116. 

Under  section  360  of  the  code  of  1848,  which  is  merged  in  this  section,  and  which 
waa  in  these  words,  **  motions  may  likewise  be  made  to  a  judge  or  justice  out  of  cottrt» 
except  for  new  trial  on  the  merits/*  it  was  held  that  the  affidavits,  Sse.,  used  on  such 
a  motion  on  notice  must  be  filed  with  the  clerk  of  the  county  where  the  venae  ia  laid, 
or,  in  caae  the  place  of  triftl  has  been  changed,  in  the  county  to  which  the  other  pa- 
pers in  the  canse  are  transfoxred.    Savage  y.  Relyea,  I  Code  Rep ,  42.    And  the 
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order  or  deoision  of  tlie  jofliioe  on  looh  motion  mwt  be  filed  in  like  manner.  lb.  It 
ie  the  daty  of  the  respective  attorneys  to  file  the  papers  nsed  by  them  od  such  motion, 
and  of  the  preTailiog  party  to  see  that  the  order  is  entered  oonforroably  to  such  decision. 
lb.  Bat  an  order  granted  by  a  jadgre,  ex  parte j  at  chambers,  need  not  be  entered 
with  the  clerk.    lb. 

A  motion  in  arrest  of  judgment  cannot  be  made  at  chambers.  Duel  y.  Agan,  1 
Code  Rep.,  134. 

This  section  (401)  does  not  apply  to  suits  existing  at  the  time  of  the  passage  of 
the  code,  nor  to  a  special  statutory  proceeding.    In  re  Hiek$*  Will,  5  Pr.  R.,  316 ; 

2  Code  Rep.,  128. 

In  Ltuk  T.  Luek,  3  Code  Rep.,  113,  the  conrt,  Gridley,  J.,  said,  «A  new  trial  for 
the  reason  that  the  verdict  is  against  evidence,  is  a  motion  for  a  new  trial  ou  the 
merits ;  and,  by  implication,  that  motion  may  be  made  at  a  special  term. 

**  I  am  of  the  opinion  that  a  justice  at  a  special  term  has  the  power  to  hear  and 
decide  a  motion  for  a  new  trial  on  the  ground  that  the  verdict  is  against  evidence." 

The  term  "  jndge,"  used  in  this  section,  no  donbt  includes  a  justice  of  the  supreme 
oourt,  although  the  expression  *' judge  or  justice*'  is  also  used  in  the  same  chapter. 
Justice  is  the  term  used  in  the  constitution  (Art.  6).  But  ^^  judge  "  and  "juetice '' 
are  used  synonymously  in  the  code.  Lowe  v.  Cheney,  1  Code  Rep.,  29,  39.  And 
see  note  to  section  403. 

An  application  to  an  o£Bcer  out  of  court  for  time  to  plead,  or  for  an  order  for  a 
bill  of  particulars,  was  not,  under  the  former  practice,  considered  a  **  motion;"  and 
as  this  section  (section  3.58  of  code  1848)  is  not  applied  to  suits  pending  on  the  1st  of 
July,  1848,  such  applications  are  not  now  "moftofu"  in  actions  commenced  prior  to 
the  oode's  going  into  effect.  Lowe  v.  Cheney^  1  Code  Rep.,  29,  39.  And  in  actions 
oommenced  before  the  oode  went  into  effect,  a  justice  of  the  supreme  court  at  cham- 
bers might,  under  the  oode  of  1848,  make  an  order  extending  the  time  to  plead  more 
than  ten  (now  twenty)  days,  on  an  application  without  notice.  lb.  It  seems  the 
distinction  between  orders  and  non-enumerated  motions  is  abolished  in  snits  com- 
menced under  the  code.    lb. 

The  principle  sought  to  be  established  in  the  preoeding  case,  of  Luek  r,  Luek^ 
was  upheld  by  Willard,  J.,  in  Oraham  y.  Millimanj  4  Pr.  R.,  435. 

The  application  for  a  new  trial  before  the  special  term  is  a  motion.    lb. 

Where  a  inotiou  is  noticed  for  a  day  out  of  an  appointed  term,  it  must  be  brought 
on  on  the  day  specified.  And  where  the  moving  party  does  not  sppear  on  that  day, 
he  is  not  entitled  to  his  motion  by  default  on  a  subsequent  day.   Vernovy  y.  Tauney^ 

3  Pr.  R.,  360. 

Section  16  of  the  judiciary  act  uf  December,  1847,  did  not  affect  orders  not  entered 
with  any  clerk,  and  made  by  a  judge  and  not  by  the  court.  Clark  v.  Judeon,  Barb., 
S.  C.  R.,  90. 

In  Schenek  y.  MeKie  (3  Code  Rep.,  24 ;  4  Pr.  R.,  246),  the  plaintiff  had  given 
notice  of  motion  before  Willard,  J.,  at  chambers,  on  the  30th  October,  to  cminge 
the  place  of  trial.  After  the  service  of  such  notice,  and  on  the  10th  of  Ootoberi  tne 
defendant  obtained  an  order  of  a  county  judge,  staymg  all  proceedings  on  the  part 
of  the  plaintiff,  until  the  decision  of  the  said  motion.  This  order  was  served  on  the 
plaintiff,  but  was  disregarded  by  him.  The  court  said :  It  is  plain  by  section  401,  et 
seq.,  of  the  code,  that  the  judge  had  no  jnrisdi'*tion  of  the  motion  at  chambers,  and 
consequently  the  order  to  stay  proceedings  for  that  purpose  was  void.  It  appeared 
on  its  face  to  be  a  nullity.  An  order  was  never  a  slay  of  proceedings  unless  accom- 
panied with  a  notice  of  motion,  but  a  notice  of  motion  to  be  of  any  e£Bcacy  to  uphold 
the  order,  must  be  to  a  court  having  jurisdiction  of  the  matter.  Affaio,  the  47th  (now 
44th)  rule  allows  the  plaintiff  to  proceed  to  judgment  unless  the  order  specially  directs 
otherwise.  ^Peebles  v.  Rogers,  5  Pr.  R.,  208. 

That  part  of  this  section  which  forbids  the  granting  an  order  to  stay  proceedings 
for  a  longer  period  than  twenty  days,  except  upon  previous  notice  to  the  adverse 
party,  does  not,  in  any  case,  apply  to  an  order  to  enlarge  the  time  to  make  a  case  or 
bill  of  exceptions.  Tkompeon  v.  Blanehardy  1  Code  Rep.,  105.  Huff  y.  Bennett, 
2  ib.,  139. 

Such  an  order  is  not  of  itself  a  stay  of  proceedings.  Ib.  If  it  contain  a  danse 
staying  the  proceedings,  that  part  of  the  order  may  be  disregarded.    Ib. 

That  part  of  this  section  restricting  the  order  staying  proceedings  (sect  362  of 
code  of  1848)  in  euiie  commanced  prior  to  July,  1848,  is  applicable  only  to  non- 
•numerated  motions.    And  an  order  to  make  a  case,  and  a  bill  of  exoeptlons,  and  in 
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the  mean  time  staymgr  prooeedinga,  wu  neyer  treated  ai  a  Don-enamerated  moUoii. 
It  was  inyariably  granted  ea  parte,  and  without  an  affidavit,  aa  part  of  the  chamber 
dutiee  of  the  jndge  who  tried  the  cauae  actiof^  on  his  knowledge  of  what  traaapired 
on  the  trial.     Thompson  t.  Blanchard^  1  Code  Rep.,  105. 

An  order  extendin^r  the  time  to  answer  was  held  not  to  be  a  stay  of  proceedings 
within  this  section.  Wileoek  t.  Curtis,  1  Code  Rep.,  96.  Several  orders  each  stay- 
ing the  proceedioffs  for  less  than  twenty  days,  bat  collectively  more  than  twenty  days, 
may  be  made.    Langdon  v.  Wilkss^  1  Code  Rep.,  N.  S.,  lU. 

No  jndge  has  the  right  arbitrarily  to  make  an  ea  parte  order  staviog  proceedings 
in  an  action  for  a  given  period,  or  twenty  days  (s.  401).  The  stay  snoold  always  bs^ 
until  the  party  obtaining  it  can  make  some  other  application  for  relief.  Ckahbuck  v. 
Morrison,  6  Pr.  R.,  367. 

Except  in  the  city  of  New- York,  and  with  the  exception  of  certain  cases  speei* 
fied  by  law  in  which  a  motion  may  be  made  at  chambers,  motions  must  be  made  either 
at  a  genera]  or  special  term.    Bedell  v.  Powell,  3  Code  Rep.,  61-63. 

A  motion  for  a  new  trial  and  assessment  of  damages,  under  the  general  road  lav 
(Laws  of  1847,  c.  210),  can  only  be  made  at  a  special  term.  lo  Re  Fort  Plain  and 
Cooperatown  Plank  Road  Co.,  Ex  parte  Ransom,  3  Code  Rep.,  148. 

A  party  complaining  of  any  proceediug  in  a  cause,  roust  embody  ail  objections 
then  existing  in  one  motion ;  he  cannot  make  a  separate  motion  for  each  objection. 
Thus  where  a  plaintiff  moved  to  set  aside  a  demurrer  as  irregular,  and  failing  in  tba^ 
moved  to  set  aside  the  demurrer  as  frivolous,  held,  that  the  second  motion  could  not 
be  entertained.     Desmond  v.  Wolf,  1  Code  Rep.,  49. 

An  application  to  the  court  to  remove  a  mere  technical  difficulty  by  which  other 
parties  cannot  be  affected,  may  be  made  ex  parte.    Re  Patterson,  4  Pr.  R.,  34. 

Where  a  summons  was  served,  stating  that  a  complaint  would  be  filed  in  the 
clerk's  office  of  Oneida  county,  and  no  copy  of  the  complaint  having  been  served  after 
a  demand  made  thereof  the  defendant  moved  at  the  Monroe  circuit  for  judgment  in 
the  nature  of  non  pros.,  and  it  was  held  that  the  motion  should  have  been  made  in 
the  fiAh  district  or  a  county  adjoining  thereto.  Johnston  v.  Bryan,  I  Code  Rep.* 
N.  S.,  46. 

The  clause  requiring  motions  to  be  made  '*  within  the  district "  applies  only  to 
motions  on  notice.    Peebles  v.  Rogers,  5  Pr.  R.,  208. 

Actions  triable  in  Erie  county,  require  all  motions  in  relation  to  them  to  be  made 
in  the  8th  district,  as  there  are  no  counties  out  of  that  district  adjoining  Erie.  IngU' 
heart  v.  Johnson,  6  Pr.  R.,  60. 

Therefore  a  motion  noticed  in  Monroe  to  dissolve  an  injunction  in  an  action  triable 
in  Erie,  was  held  to  be  irregular,    lb.  *' 

^*The  defendant's  counsel  supposes  the  true  reading  of  section  401,  to  be  that 
the  motion  must  be  made  in  the  district  in  which  the  action  is  triable,  or  in  a  county 
adjoining  that  in  which  it  is  triable,  or  in  a  county  adjoining  such  district  I  think, 
however,  the  antecedent  to  the  pronoun  *that*  in  the  passage  in  question  b 
*  county,'^  and  means  the  same  as  if  the  sentence  had  been  **or  m  the  county  ad- 
joining the  county  in  which  it  is  triable."  Per  Wells,  J.,  in  Ingleheart  v.  Johnson, 
sdpra. 

If  it  is  intended  to  take  any  objections  to  a  motion  of  a  merely  technical  charac- 
ter, they  should  be  raised  before  the  merits  of  the  motion  are  gone  into ;  otherwise 
they  will  be  considered  aa  waived.    3  Caines  R.,  405. 

Unless  costs  are  asked  for  in  the  notice  of  motion,  an  order  taken  by  default  giving 
costs  will  be  Irregular.    Northrup  v.  Van  Deusen,  3  Code  Rep.,  140. 

It  is  irregular  to  grant  affirmative  relief  to  a  party  opposing  a  motion,  upon  mat- 
ters appearing  in  the  opposing  papers,  which  the  moving  party  has  no  opportunity  to 
answer.    Garcie  v.  Sheldon,  3  Barb.,  S.  C.  R.,  232. 

An  opposing  party  is  sometimes  allowed  to  amend  a  defect  in  his  proceedinga, 
without  being  put  to  a  motion  on  his  part.  But  this  is  allowed  only  in  cases  where 
the  court  can  see,  from  the  nature  of  the  case,  that  no  valid  objection  can  be  made 
to  the  amendment  in  case  a  motion  is  specifically  made  for  that  purpose.    lb. 

Although  a  party  making  a  motion  is  not  ordinarily  allowed  to  read  affidavits  in 
support  of  his  motion,  copies  of  which  have  not  been  served,  yet  in  cases  where  the 
affidavits  read  in  opposing  a  motion  iulroduce  new  matter  which  may  operate  as  a 
surprise  upon  the  moving  party,  he  is  sometimes  allowed  to  have  the  motion  stand 
over  for  the  purpose  of  obtaining  affidavits  to  contradict  or  explain  the  new  matter 
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alleged,  eipecially  when  the  new  matter  oharfjres  the  moring  party  with  bad  ftith. 
8chermerhorn  y.  Van  Voratj  1  Ckide  Rep.,  N.  8.,  400. 

Where  a  party  in  his  notice  of  motion  Beryed  on  the  adverM  party,  asks  for  a 
apeoiBc  relief,  or  for  each  oUier  or  farther  order  as  may  be  just;  the  court  may  af- 
ford any  relief  oompatible  with  the  facts  of  the  esse  presented.  The  People  ▼. 
Turner,  1  California  Rep.,  152. 

See  supreme  court  rules  32,  37,  39,  and  common  pleas  rules  in  appendix. 

By  the  laws  of  1848,  o.  35,  motions  in  aoiioos  arising  in  Orleans  county  may  be 
heard  in  Erie  county. 

^  Where  an  issue  of  fact  Is  tried  at  the  circuit,  the  supreme  court  in  which  the 
action  is  pending,  and  not  the  circuit  court,  is  *  the  court  *  intended  by  Sections  308 
and  401."    Mann  ▼.  Tyler,  1  Code  Rep.,  N.  S ,  383  ;  6  Pr.  R.,  236. 

The  particular  grtnmde  of  a  motion  should  appear  plainly  either  by  the  notioe  of 
motion  or  the  affidayits.    Elite  y.  Jotue,  6  Pr.  R.,  296. 

Where  the  irregularity  complained  of  appears  on  the  face  of  the  motion  papers, 
it  is  no  objection  that  the  alleged  irregularity  is  not  stated  in  the  notice  of  motion. 
Blake  y.  Loey,  I  Code  Rep.,  N.  8.,  406;  cuntra,  Coit  y.  Latm^ecr,  2  Code  Rep., 
79  ;  hot  by  rule  25  of  the  recent  supreme  court  rules,  where  the  motion  is  for  irreg« 
vlarity,  the  notice  of  motion,  or  order  to  show  cause,  must  specify  the  irregularity 
complained  of. 

In  the  court  of  appeals,  on  a  motion  upon  notice,  an  order  will  not  be  allowed  to 
be  taken  by  default,  which  interferes  with  the  power  of  the  court  over  the  calendar. 
Crain  y.  Rowley,  4  Pr.  R ,  79. 

A  special  motion  cannot  be  renewed  without  leaye  of  the  court  for  that  purpose 
obtained.  Mitchell  y.  AUen,  12  Wend.,  290 ;  Dollfus  y.  Froech,  5  Hill,  493 ;  Al- 
len y.  Oibbe,  12  Wend.,  202}  Willett  y.  Fayerweather,  1  Barb.,  8.  C.  R.,  73 ;  su- 
preme court  rule,  83. 

As  to  costs  on  a  motion,  see  section  31 5  and  note ;  and  as  to  motions  for  extra 
allowance,  see  section  308  and  note ;  and  generally,  as  to  motions,  see  supreme  court 
mles  27,  28,  29, 32,  33,  39,  and  40. 

§  402.  [363.]  (Amended  1849.)  When  notice  is  necessary 
it  must  he  eight  days  before  heaHng.— ^Existing  smts.)  When 
a  notice  of  a  motion  is  necessarj,  it  must  be  served  eight  days 
before  the  time  appointed  for  the  hearing ;  but  the  court  or 
judge  may,  by  an  order  to  show  cause,  prescribe  a  shorter  time. 

Rule  32  of  supreme  court  rules,  in  appendix,  requires  non-enumerated  motions 
except  in  the  first  district,  to  be  noticed  for  the  first  day  of  the  term  or  sitting,  unless 
sufficient  cause  shall  be  shown  for  the  omission  ;  and  then  a  motion  may  be  noticed 
for  a  day  in  term  special  other  than  the  first,  but  sufficient  excuse  must  appear  upon 
the  moyiug  papera.     Whipple  y.  Willitrme^  4  Pr.  R.,  28. 

By  a  rule  of  the  court  of  common  pleas  for  the  city  and  county  of  New  York, 
(see  appendix,  and  2  Code  Rep.,  138),  it  is 

Ordered,  That  orders  to  show  cause  on  non-enumerated  motions  will  not  here- 
after be  grunted,  except  upon  affidavit  showing  the  necessity  of  making  the  time  of 
notice  shorier  than  is  required  in  the  code ;  and  where  such  order  is  returnable  on 
any  other  day  than  the  first  day  of  the  special  term,  the  reason  therefor  must  be 
stated  in  the  affidavits  on  which  the  motion  is  founded. 

The  first  pUrt  of  this  rule  does  not  apply  to  motions  made  on  the  regular  notice, 
of  eight  days.  Lakeyv.  Cogewell^  3  Code  Rep.,  116.  The  last  part  of  role  32  of 
the  rules  of  the  supreme  court  was  held  to  be  inconsistent  with  section  401  of  the 
code.     lb. 

**  Can  any  judge  at  chambers  make  an  order  prescribing  a  shorter  notioe  than 
eight  dsys  of  a  motion  not  to  be  heard  before  him  7  The  section  declares  that '  the 
court  or  judge  may,  by  an  order  to  show  cause,  prescribe  a  shorter  time  '  than  eight 
days  for  notice  of  motion.  It  has  been  supposed,  that  under  this  provision  any  judge 
might,  in  his  discretion,  make  an  order  which  should,  in  effect,  dispense  with  eight 
days'  notice  of  a  motion.  I  have  myself  practiced  upon  this  construction  of  the 
statute,  and  I  understand  others  have  done  the  same.  But  I  am  satisfied,  upon  more 
careful  attention  to  the  terms  of  the  section,  that  it  wUl  not  bear  this  construction. 
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'  Th0  court  or  judge^^  not  '  the  eowrt  or  c  judgo^*  may  make  the  order.  The  eomt 
may  hear  a  motioa,  and,  in  oertain  oaieii,  a  jadge,  out  of  ooiut,  may  hear  a  motion. 
The  court  may,  by  its  order,  prescribe  a  shorter  time,  for  giving  notiee  of  a  motion  to 
be  made  before  the  court,  than  that  prescribed  by  lav.  A  judge,  likewise,  when  a 
motion  is  to  be  made  before  himself,  may  preecribe  a  shorter  time.  But  I  do  not 
think  it  was  the  intention  of  the  legidatore  that  any  j^g€  at  cbambera  sbonld  have 
the  power  of  prescribing  a  shorter  time  than  eight  days  for  serring  notice  of  a  mo- 
tion to  be  made  in  court,  or  before  another  judge.  That  this  is  so,  will  be  manifest,  I 
think,  by  comparing  the  language  of  the  section  with  that  of  other  sections  oonferring 
power  upon  a  judge  at  chambers.  Thus,  the  1 58th  section  declares  that  *  the  conrt 
or  a  judge  thereof,'*  dbo.,  may  order  a  further  aoeoant,  du).  Bv  the|2l8lh  sectioB| 
tiie  order  of  injunction  may  be  made  by  the  conrt,  or  by  a  judge  thereof.  Under 
the  325th  section,  a  defendant  may  apply  to  *  a  judge  of  iko  court  *  to  vacate  or 
modify  an  injunction.  Other  instances  might  be  oited,  bat  these  are  sufficient  for 
my  purpose.  In  all  these  oases,  the  authority  given  is  conferred  upon  any  judge. 
The  indefinite  article  is  prefixed  to  the  term  judge.  But  in  the  seotion  under  con- 
sideration, the  definite  article  is  used.  It  is  'the  court  or  judge ;'  that  is,  the  court 
or  the  judge  may  make  the  order,  and  not  the  court  or  a  judge.  Who,  then,  may 
make  the  order  contemplated  by  this  section?  That  the  oourt  may  make  it,  is  not 
questioned.  But  what  judge  may  make  it,  out  of  oourt  T  Not  ony  judge,  bat  the 
jndge.  It  is  the  judge  before  whom  the  application. to  which  the  order  relates,  is  to 
be  made.  If  the  application  is  not  to  be  made  before  a  judge  out  of  court,  then  do 
judge,  ont  of  court,  can  make  the  order  to  show  cause.  This,  I  have  no  doubt,  is 
the  true  meaning  of  this  provision  of  the  eode."  Per  Harris,  J.,  in  Merritt  v  8lO' 
cuMj  6  Pr.  R,  350. 
See  sections  412,  413. 

§  403.  [364.]  In  actions  in  supreme  courts  caunty  judge 
Toay  act  at  chambers.  His  orders^  how  reviewed. — ^In  an  action 
in  the  supreme  court,  a  county  jadge,  in  addition  to  the  powers 
conferred  upon  him  by  this  act,  may  exercise,  within  his  county, 
the  powers  of  a  judge  of  the  supreme  court  at  chambers,  ac- 
cording to  the  existing  practice,  except  as  otherwise  provided 
in  this  act.  And  in  all  cases  where  an  order  is  made  by  a 
county  judge,  it  may  be  reviewed  in  the  same  manner  as  if  it 
had  been  made  by  a  judge  of  the  supreme  court. 

This  section  is  identical  with  section  364  of  the  code  of  1848,  and  per  Harris,  J. — 
Parker,  J.,  it  is  said,  concurring, — section  364  (now  403)  does  not,  as  has  been  enp- 
poaed,  enlarge  the  powers  of  the  county  judge.    Merritt  v  Slocumy  1  Code  Rep.,  6i3. 

A  county  judge  has  power,  independent  of  the  code,  to  grant  an  order  extending 
the  time  to  answer.  There  is  nothing  in  any  part  of  the  code  whioh  takes  away  any 
of  the  powers  given  to  county  judges  by  the  29th  section  of  the  judiciary  act  of 
1847,  except  that  part  of  sectioo  401,  which  enaotB  that  **  motions  must  be  made 
within  the  district,'*  dec  And  this  clause  must  be  understood  as  applying  exclusively 
to  motions  made  upon  notioe.    Peebles  v.  Rogers^  5  Pr.  R ,  208  ;  3  Code  Rep.,  215. 

Although  a  county  judge  must  perform  his  official  duties  within  his  county,  yet 
his  acta,  when  done,  may  have  effect  in  any  and  all  parts  of  the  State.     lb. 

The  right  of  county  judges  to  make  orders  in  actions  pending  in  the  supreme 
court,  is  fully  recognized  by  the  80th,  90th,  and  9 1st  rules  (now  84th,  85th,  and  86th) 
of  the  rules  of  the  supreme  oourt     lb. 

The  case  of  Peebles  v.  Rogers^  was  not  concurred  in  by  Harris.  J.,  in  Chuhbuch 
V.  Aforrtsoa,  6  Pr.  R.,  367;  and  it  was  there  held,  that  a  county  judge  has  no  au- 
thority to  make  an  order  staying  proceedings  in  an  aotiou  pending  and  triable  in  an- 
other county. 

Where  the  place  of  trial  mentioned  in  the  complaint  was  the  city  and  ooonty  of 
New  York,  and  a  county  judge  of  the  county  of  Kiugs  had  granted  an  injunction  or- 
der, on  motion  to  vacate  anoh  order  the  oourt  said :  *<  Section  218  says  the  order  may 
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b«  md«  by  ««"  ooaiity  judge,  vmnf^  the  indefinite  artiole,  and  eaetioD  403  defines 
wbal  county  judge  is  intended ;  and  from  that  it  appears  it  mnst  be  a  conuty  judge 
of  the  oeanty  in  which  the  action  is  triable^that  being  so,  the  injunction  order  in  this 
case  is  a  anility.    Eddy  y.  HowUtt,  S  Code  Rep.,  76. 

Where  a  county  judge  makes  an  order  in  an  action  pending  in  the  supreme  court, 
he  acts  as  a  justice  of  that  court  at  chambers,  and  his  orders  are  to  be  reviewed  in 
the  same  manner  as  an  order  made  at  chambers.  Conklin  v.  Duteher,  1  Code  Rep.. 
N.  8.,  49. 

Where  an  order  was  granted  by  a  county  judge,  giving  a  respondent  ten  days 
further  time  to  serve  an  affidavit  on  an  sppeal  from  a  justice's  court,  held,  that  he  had 
Mwer  to  make  such  order.  Truax  v.  Clutty  7  Leg.  Obs.,  163.  See  rules  of  New- 
jfork  common  pleas  in  appendix. 

§  404.  [866.]  (Amended  1849.)  In  absence^  <fe<?.,  of  judge  ait 
chcmbers^  motion  may  he  transferred  h/  him  to  aiwtTysr  judge. — 
When  notice  of  a  motion  is  given,  or  an  order  to  show  canse  is 
returnable  before  a  judge  out  of  court,  and  at  the  time  fixed  for 
the  motion  he  is  absent  or  unable  to  hear  it,  the  same  may  be 
transferred,  by  his  order,  to  some  other  judge,  before  whom  the 
motion  might  originally  have  been  made. 

§  405.  [366.]  (Amended  1849.)  JUrdargingtims  for  pro- 
ceedings in  an  action. — ^The  time  within  which  any  proceeding 
in  an  action  must  be  had,  after  its  commencement,  except  the 
time  within  which  an  appeal  must  be  taken,  may  be  enlarged, 
upon  an  affidavit  showing  grounds  therefor,  by  a  judge  of  the 
court,  or  if  the  action  be  in  the  supreme  court,  by  a  county 
judge.  The  affidavit  or  a  copy  thereof  must  be  served,  with  a 
copy  of  the  order,  or  the  order  may  be  disregarded. 

This  section  is  identical  with  section  366,  in  the  code  of  1848. 

In  an  action  commenced  prior  to  Ist  July,  1848,  decided  under  the  code  of  1848, 
sections  363-366,  it  was  said,  that  under  the  former  practice,  an  order  to  enlarge  the 
time  to  make  a  case  or  bill  of  exceptions,  was  invariubly  granted  ta  parte,  and  with- 
out an  affidavit,  the  judge  who  tried  the  cause  acting  from  hb  own  Icnowledge  of  the 
facts  and  questions  of  law  arising  in  the  ease :  section  366  (Code  of  1848),  allowing 
an  order  to  be  disregarded  unless  the  affidavit  on  which  it  was  granted,  or  a  copy 
thereof,  be  served  with  a  copy  of  the  order,  is  inapplicable  to  an  order  to  enlarge  the 
lime  to  make  a  case  or  bill  of  exceptions,  wken  the  order  is  granted  by  the  judge 
Vfha  tried  the  eauee.  Thompson  v.  Blanehardt  1  Code  Rep.,  105.  But  if  snch  an 
order  he  made  by  a  judge  other  than  the  judge  who  tried  the  cause,  the  requirements 
of  sections  405  and  401,  subd.  3,  must  be  complied  with,  and  a  copy  of  the  affidavit 
must  be  served  with  the  order.  lb.  And  Savage  v.  Relyea,  1  Code  Rep-,  43 ;  3  Pr. 
B.,  976. 

A  judge  at  chambers  eannot  extend  the  time  to  make  a  case,  after  the  ten  days 
have  expired.  The  party  must  apply  to  the  court,  on  notice.  Doty  v.  JBrotsn,  3  Pr. 
R,  375 ;  3  Code  Rep.,  3. 

The  superior  court  of  the  city  of  New- York  have  decided  that  it  bad  no  power 
to  extend,  directly  or  indirectly,  the  time  within  which  an  appeal  could  be  taken. 
RenouU  v.  Hanrie,  1  Code  Rep.,  125,  and  Rowell  v.  MeCormiek,  5  Pr.  R.,  337 ;  Bnoa 
T.  Thamagj  ib.,  361 ;  1  Code  Rep.,  N.  8.,  67.  But  at  least  one  branch  of  the  supreme 
court  have  held,  that  the  restriction  contsined  in  this  section  applies  only  to  a  chamber 
order  made  by  a  judge  of  the  court,  and  that  the  court  may  enlarge  the  time  to  sp- 
peal, although  a  judge  at  chambers  cannot.  Trover  v.  SHwomailj  9  Code  Rap>9  96. 
CritUmden  t.  Admma^  1  Code  Rep.,  N.  &,  91. 
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Ab  avS«r  for  tiiiM  to  mftk«  a  ttm  and  bill  of  •leeptiMM,  ta  Mt  a  iliy  of  pwetcd- 
iagi ;  tbmfore  a  jiMifa»  other  than  tho  jadco  wko  triod  tho  oanoe,  may  naako  aa  oritr 
a«  ^art«,  ftvi»ir  ^  P*^  tktrtj  daya  to  mtto  a  oaoo  and  bill  of  azoepUoaa.  H^f  t. 
B«anef f ,  S  Code  Rep.,  139 ;  S  Sand.,  8.  C  R.,  703.  Aad  oaa  TktmpMm  ▼.  BfaadUrd, 
1  Code  Reps  105. 

Where  aa  order  by  a  jadgo,  other  thao  the  jndgo  who  triod  the  eaaoe,  fav<^  a 
paity  thirty  daye  to  oaake  a  oaoo,  Aa,  with  a  itay  of  prooeodinga  in  tlm  OMaa  tioM, 
held,  that  eo  maoh  of  the  order  aa  eteyod  the  prooeodinga  might  bo  diaregaidod,  le 
impMTidently  inoortod,  and  the  order  ■oetaiaod  oo  Ibr  le  it  oxtonded  Uie  time  to  BMke 
a  eaee,  dite.    Huff  t.  Bennett^  rapra. 

Aa  order  granted  es  ptrUf  nnder  this  ■oetioB,  need  not  bo  ontend  with  tho  oloih, 
8ao9gt  ▼.  ilc/yco,  3  Pr.  R^  S76 ;  1  Code  Rep.,  43. 

It  has  been  raggoitod  that  thia  ■ootiott  (405)  ohoold  bo  read  in  oonneotion  with 
aaotioB  173  of  the  oodo  of  1849  (now,  ia  eobetanoe,  eeotlon  174),  and  ae  limiting  tho 
poworo  oonferred  by  that  ioetion.  Crtffea^n  ▼.  Adwmt^  3  Code  Rep.,  145,  and  aoto 
to  leotion  173  of  the  code. 

It  ia  irregular  to  aerre  a  oomr  of  aa  affidavit  oa  wbioh  a  OMtien  ia  to  bo  fomdod 
previoai  to  ite  being  eworn.    Wil$on  r.  Tiffany,  3  Wend.,  310. 

Bat  it  oeome  that  omitiiog  to  inclode  a  oopy  of  tho  tarof  ia  the  copy  of  affidaTit 
oarTod,  doeo  not  render  the  proooodingi  irregolar.  OraAaai  t.  McC^im,  1  Code  Rap^ 
N.  a,  43. 


Chaptbr  IX. 
Entitling  Affidaviu* 

SicnoH  406.    Affidavita  defectlyely  enUtled,  Talid. 

§  406.  [867.]  EjoiMng  9uitB.  Affidavit  defeeiivdy  en- 
tmUdf  valid, — ^It  shall  not  be  necessary  to  entitle  an  afBidayit  in 
the  action ;  but  an  affidavit  made  withont  a  title,  or  with  a  de- 
fective title,  shall  be  as  valid  and  effectual  for  every  purpose, 
as  if  it  were  duly  entitled,  if  it  intelligibly  refer  to  the  action  or 
proceeding  in  which  it  is  made. 

This  section  ia  ideolieal  with  eection  367,  in  the  code  of  1848. 

^*  Thii  proTieion  rekites,  I  euppoee^  to  the  oaroing  of  the  ptrties,  and  not  tho  name 
of  the  court  in  which  the  mattor  is  peodiog,  or  the  proceeaing  ia  to  be  had."    Per 
Bronaon*  Ch.  J.,  in  Cliekman  ▼.  Cliekman^  1  0)de  Rep.,  98.    And  where  an  affidaTit 
wae  entitled  enpremeoonrt,  initoad  of  court  of  appeali,  tho  court  of  appeals  held  it  to. 
be  defectiTo.    lb. 

An  affidaTit  entitled  in  the  "  county  court,"  for  a  motion  for  retozation  of  coato 
dto.,  in  proceedings  *'  for  forcible  eatry  and  detainer,"  oommeoced  before  a  coanty 
jndge,  and  brought  into  the  supreme  court  by  certiorari,  comes  within  a  406,  and  it 
snffioioDt.    People  t.  Towntend,  6  E*r.  R.,  178. 

On  a  motion  to  Tacato  an  order,  where  the  affidaTits  intelligibly  refer  to  the  action, 
an  objection  that  the  affidaTits  are  entitled  in  the  wrong  court  will  be  disregarded. 
Blake  t.  Loey,  1  Code  Rep.,  N.  S.,  406. 

Tlie  entitling  an  affidarit,  made  before  tho  action  is  oommenced,  in  a  suit  (which 
under  the  former  praotioe  wss  fatal),  may  now  be  disregarded,  under  a.  176  of  tho 
code,  as  not  aibeUng  tho  snbstontial  rjghta  of  the  adTorso  party.  Pindar  ▼.  Blacky 
8  Code  Rep.,  53. 

This  section  does  not  apply  to  a  notice  of  motion.    1  Coda  Rep^  98L 

AffidaTits  made  in  foreign  stotes  or  coantries,  how  to  be  antbentioatod.  3  JR.  S^ 
3d  ed.,  317,  a  33 ;  19  Wend.,  323 ;  3  HUl,  416.  See  noto  to  section  157,  in  paga 
174.  ante. 
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Ohapteb  X. 
Oomputatian  of  time. 

SscTioN  407.    Time«  how  oompated. 

§  407.  [868.]  BkisUng  etdts.  Time^  haw  comptUed. — ^The 
time  within  which  an  act  is  to  be  done,  as  herein  provided,  shall 
be  computed  by  exclading  the  first  day  and  including  the  last. 
If  the  last  day  be  Sunday  it  shall  be  excluded. 

In  the  oompoUtion  of  time,  upon  Mrvice  of  aotioe  of  trial,  the  dey  of  eerrioe 
it  exeladed,  and  the  first  day  of  term  it  inolnded.  Thie  aection  eBtabliehea  a 
general  role  in  wich  a  oaae,  notwithatandio|^  Uie  langua|^  in  aection  256.  Ea$ton 
T.  Chambtrlmt  4  Fr.  R.,  412;  Dayton  y.  Mclntyre,  9  Code  Rep.,  164:  5  Pr. 
R.,  117. 

Where  an  order  waa  granted,  giving  a  reepondent  ten  daya  ftirther  time  to 
aerve  an  affidavit  on  an  appeal  from  a  jnatioe'a  court,  and  inoh  order  waa  dated 
and  aenred  lat  March,  18411,  and  the  affidavit  waa  not  served  until  Monday,  the 
12th, — held,  that  the  affidavit  waa  served  in  due  time.  Truax  v.  CluU,  7  Leg. 
Oba.,  163. 

A  notice,  served  on  Saturday,  for  Monday,  ia  not  a  notice  of  two  dayiL  WhippU 
V.  Willianu,  4  Pr.  R.,  28. 

Saaday  should  be  ezcloded  in  oompnting  time,  where  the  notion  is  less  than  a 
week.  lb.  Bnt  in  JCtag-  v.  Dowdall,  2  Sand.  S.  C.  R.,  131,  the  oonrt  said,  We 
know  of  no  rule  or  principle  by  which  Sunday  ia  to  be  ezoluded  from  the  compute* 
tion,  where  it  ia  an  iniermediate  day,  and  we  supposed  the  law  on  the  subject  waa 
aottled.  The  law  ia  established  here,  that  Sunday  must  be  computed,  when  it  is  an 
intermediate  day.  And  per  Hand,  J.,  Nor  is  Sunday  to  be  excluded  in  the  oompu- 
talion,  except  in  thoae  cases  where  an  act  is  to  be  peiformed  within  a  certain  length 
of  time^  ana  the  last  day  for  performance  falls  on  a  Sunday,  and  not  when  that  day 
merely  inter venea  the  notice  and  the  time  when  an  act  is  to  be  done  on  a  specified 
day.     Ea9ton  v.  ChamberUn,    3  Pr.  R.,  412. 

Where  an  act  ia  to  be  done  after  the  expiration  of  thirty  days,  it  oannot  be  per- 
formed until  the  Slst  day.    Judd  v.  Fulton,  4  Pr.  R.,  29a 

An  order  granting  additional  time,  does  not  commence  to  run  until  the  time 
thereby  extended  would  have  expired,  had  no  order  been  made.  Sehenek  v.  McKie, 
3  Code  Rep.,  24 ;  4  Pr.  R.,  247.  Thus,  where  the  time  to  answer  would  have  ex- 
pired on  the  8th  of  Oetober,  and  on  the  Ist  or  October  an  order  was  made  for  twenty 
days  additional  time  to  answer,  it  was  held,  that  the  time  to  answer  waa  thereby 
extended  until  the  28th  of  October.    lb, 

A»  to  computing  time  for  publication  of  legal  noUces,  see  section  425  of  this 
code. 


420  NOTICES. — SKEVICB  OF  FAPSB8,  ETC.      [§§  408,  409. 


Chapteb  XI. 
JVoticeSj  andJUing  and  service  of  papers. 

409  \  ^^^^^  ^^^  otlier  papers,  how  aeired  on  party  or  attorney. 

410  I 

411  I  ^^^°  ^''^  ^^^  aerred  by  mail. 

413.  Doable  time  wben  aer? ed  by  niaiL 

413.  Koiico  of  motion,  &.e.,  wbeo  personally  aeryed. 

414.  Where  papers  need  not  be  served  on  defendant. 

415.  Service  of  papera  on  noo-resideot. 

416.  Summons  and  pleadings  to  be  filed. 

417.  Service  on  attorney. 

418.  When  this  chapter  doea  not  apply. 

§  408.  [369.]  Exnsimg  suits.  Notices^  dkc.^  haw  served. — 
Kotices  shall  bo  in  writing;  and  notices  and  other  papers  may 
be  served  on  the  party  or  attorney,  in  the  manner  prescribed  in 
the  next  three  sections,  where  not  otherwise  provided  by  this  act. 

The  words  *'  party  or  attorney"  do  not  inclode  the  *'  clerk."  See  note  to  aec- 
tion8  327aDd411. 

Where  two  attorneya  are  in  partnership,  the  baaineas  being  done  in  the  name  of 
one»  vet  aervice  of  papers  may  be  on  either,  whether  he  is  in  hia  office  or  mbroad 
on  other  businessi     Lansing  t.  MeKillvp,  7  Cow.,  416. 

Service  on  a  Sunday,  of  a  notice  or  other  papers,  is  irregular  and  void,  ^eld  r. 
Park,  20  Johnsi  R.,  140. 

§  409.  [370.]  Existing  suits.  Service  how  made. — ^The  ser- 
vice may  be  personal,  or  by  delivery  to  the  party  or  attorney 
on  whom  the  service  is  required  to  be  made,  or  it  may  be  as 
follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  o£3ce,  by  leaving  the  paper  with  his  clerk  therein,  or 
with  a  person  having  charge  thereof;  or  when  there  is  no  per- 
son in  the  office,  by  leaving  it  between  the  hours  of  six  in  the 
morning  and  nine  in  the  evening,  in  a  conspicuous  place  in  the 
office ;  or  if  it  be  not  open  so  as  to  admit  of  such  service,  then 
by  leaving  it  at  the  attorney's  residence,  with  some  person  of 
suitable  age  and  discretion. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper 
at  his  residence,  between  the  hours  of  six  in  the  morning  and 
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nine  in  the  evening,  with  some  person  of  saitable  age  and  dis- 
cretion. 

The  attoraey  mentioned  in  this  seotton  means  an  "  atlorn^y  at  law/'  and  does 
not  inclade  an  *' agent,*'  or  "  attorney  in  fact"  Weare  t.  Slocum,  1  Code  Rep., 
105. 

An  affidaTit  of  lerTice  on  a  olerk  most  state  tbat  he  was  in  the  sttoraey's  offioe 
^t  the  time.  Jackson  y.  Giles,  3  Cai.  R.>  88 ;  Paddock  t.  Beebe^  2  Johns.  Gas.* 
117.  Bnt  it  need  not  specify  the  name  of  the  clerk.  Tremper  v.  Wright^  2  Cai.  R,, 
101. 

Where  a  party  makes  the  best  service  the  cirenmstances  of  the  case  will  admit, 
and  follows  it  np  promptly  by  a  regular  service  with  notice  of  the  facts,  the  service 
"Will  be  deemed  snflScient.    Falconer  v.  Ucoppel,  3  Code  Rep.,  71. 

This  section  does  not  apply  to  the  service  of  a  summonsL  Heller  v.  Heller,  1 
Code  Rep.,  N.  S^  309. 

§  410.  [371.]  Mdsting  suits.  Whencmd  haw  served  hy  mail. 
— Service  by  mail  may  be  made,  where  the  person  making  the 
service  and  the  person  on  whom  it  is  to  be  made  reside  in  dif- 
ferent places,  between  which  there  is  a  regnlar  commnnication 
by  mail. 

Where  the  service  of  a  paper  is  made  by  mail,  it  mutt  be  deposited  in  the  post- 
office  at  the  residence  of  the  attorney  making  the  service — addressed  to  the  person 
«n  whom  it  is  to  be  served*  at  his  place  of  residence,  and  the  postage  paid.  Schenek 
V.  McKie,  3  Code  Rep,  54 ;  4  Pr.  R.,  246. 

When  the  paper  is  thus  deposited  in  the  profter  poet-office,  correctly  addressed, 
and  the  postage  paid,  the  service  is  deemed  eomplete,  and  the  party  to  whom  it  is 
addressed  takes  the  risk  of  the  failure  of  tho  mail.  lb.  Lawler  v.  Saratoga  Mut, 
In9.  Co.,  2  Code  Rep.,  114;  Crittenden  v.  Adams,  1  Code  Rep.,  N.  S.,  31 ;  Gib- 
son V.  Murdockt  1  Code  Rep.,  103  ;  Radcliffe  v.  Van  Benthuysen,  3  Pr.  R.,  67 ; 
Van  Home  v.  Montgomery,  5  ib„  238;  Jacobs  v.  Hooker,  1  Barb.,  S.  C.  R.,  71 ; 
Rowell  V.  MeCormick,  I  Code  Rep.,  N.  S.,  73. 

A  paper  depoeited  by  an  agent  of  the  attorney  makioff  the  service,  in  a  post-office 
in  a  different  town  from  that  in  which  the  attorney  resides,  is  not  a  good  service  ex- 
cept from  the  time  it  is  actually  received.  Schenek  v.  McKie^  3  Code  Rep.,  24 ;  4 
Fr.  R.,  246;  Peebles  v.  Rogers  5  Pr.  R.,  208 ;  3  Code  Rep.,  213. 

The  service  of  a  paper  by  mail  is  eood,  although  deposited  in  the  post-office  on 
the  last  day  for  service,  afler  the  mail  has  closed,  if  otherwise  made  in  conformity  to 
4he  statute  and  the  rules  of  the  court  Noble  v.  Trotter,  3  Code  Rep.,  35 ;  4  Pr. 
R,  322 ;  Radcliffe  v.  Benthuysen,  3  Pr.  R.,  67 ;  Schenek  v.  McKie,  3  Code  Rep., 
24;  4Pr.R.,246. 

By  ^^  the  person  makiujc  the  service"  is  meant  the  attorney  on  whose  behalf  it  is 
done,  and  not  an  intermediate  agent  employed  by  him.  Schenek  v.  McKie,  supra. 
In  one  respect  the  code  is  more  stringeut  than  the  late  rule  of  1847 ;  it  requires  that 
there  shall  be  a  regular  communication  between  the  two  places,  to  make  service  by 
mail  available,    fh. 

Where  service  of  a  paper  is  delayed  until  the  day  on  which  a  default  for  the 
want  of  it  may  regularly  be  taken,  and  the  attorney,  without  knowledge  of  any  ser- 
vice, takes  the  default  on  that  day,  he  will  be  regular,  though  the  default  was  in  fact 
taken  afler  the  paper  was  served.    Brainerd  v.  Hanford,  6  Hill,  368. 

Accordingly,  where  an  affidavit  to  prevent  an  inquest  was  served  on  the  second 
day  of  the  circuit,  by  leaving  it  at  the  office  of  the  plaintiflfs  attorney,  no  one  being 
in  at  the  time,  and  the  plaintiff's  attorney  took  an  inquest  a  few  moments  afterwardf 
but  without  knowing  that  the  affidavit  had  been  served,  held  that  he  was  regular.  lb. 

An  affidavit  to  prevent  an  inquest  sometimes  may  and  at  other  times  shonld  he 
served  in  a  different  manner  to  that  required  in  relation  to  other  papers.    lb. 

An  irregularity  in  the  service  is  waived  by  the  paper  served  being  retained  and 
eoted  upon.  Georgia  Lumber  Co,  v.  Strong,  3  Pr.  R.,  246  ;  and  see  1  t^.,  240 ;  3 
ib.,  246.  And  it  thould  be  returned  within  a  reasonable  time.  McGown  v.  Leaven^ 
tsora,  3  CodeRep.,  151.    This  ip  never  limited  to  less  than  the  same  day.    Jb, 

See  supreme  court  rules,  rule  5. 
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§  411.  [878.]  iaUtimg  9uit$.  Th$  Mm^— Li  case  of  ser- 
vice by  mail,  the  paper  must  be  deposited  in  the  poet  office,  ad- 
dressed to  the  person  on  whom  it  is  to  be  served,  at  his  place  of 
residence,  and  the  postage  paid. 

The  "plaoe  of  ntidenee"  nflit  be  iwdentood  to  mean  tho  same  of  the  poit- 
offiee  to  which  the  papera  are  to  be  directed.    And  for  the  pnrpoeei  of  this  aection 

deci<' 


the  attoniey  maj  deeide  where  ia  hit  plaee  of  raAdenoe  by  hb  endofaement  on  the 
papen.    RowtU  ▼.  MeCarmiek,  5  Pr.  R^  337.    Bopreme  ooart  rule,  5. 

§  412.  [373.]  (Amended  1849.)  EdOing  suits.  DouUe 
time  when  ssrved  iy  mail, — Where  the  service  is  by  mail,  it 
shall  be  double  the  time  required  in  cases  of  personal  service. 


§  418.  [874.]  (Amended  1849.)  JSoisHng  smts.  IfaUce  if 
Tnotion,  {&c.j  tohen  personally  served.  Notice  of  a  motion,  or 
other  proceeding  before  a  court  or  judge,  when  personally  serv- 
ed, shall  be  given  at  least  eight  days  before  the  time  appointed 
therefor. 

§  414-  [375.]  (Amended  1849.)  Mnsting  suiis.  Whmpa^ 
pers  need  not  be  served  on  d^endant.^^'WheTe  a  defendant 
shall  not  have  demurred  or  answered,  service  of  notice  or  par 
pers,  in  the  ordinary  proceedings  in  an  action,  need  not  be  made 
upon  him,  unless  he  be  imprisoned  for  want  of  a  bail,  but  shall 
be  made  upon  him  or  his  attorney,  if  notice  of  appearance  in 
the  action  has  been  given. 

§  415.  [376.]  (Amended  1849.)  ladsting  suits.  Serviee  <f 
papers  where  paaiy  resides  out  of  the  State. — ^Where  a  plaintiff 
or  a  defendant  who  has  demurred  or  answered,  or  gives  notice 
of  appearance,  resides  out  of  the  State,  and  has  no  attorney  in 
the  action,  the  service  may  be  made  by  mail,  if  his  residence  be 
known,  if  not  known,  on  the  clerk  for  the  party. 

§  416.  [377.]  Summons  and  pleadings  to  heJiled.—T!h% 
summons  and  the  several  pleadings  in  an  action,  shall  be  filed 
with  the  clerk  within  ten  days  after  the  service  thereof,  respec- 
tively, or  the  adverse  party,  on  proof  of  the  omission,  shall  be 
entitled,  without  notice,  to  an  order  from  a  judge  that  the  same 
be  filed  within  a  time  to  be  specified  in  the  order,  or  be  deemed 
abandoned. 

The  ooart  will  permit  a  party  to  file  a  pleading  after  the  tnae  rimHed  therelbr  ixk 
an  order  to  file  It,  if  the  omiflaion  be  explained-^aa,  if  a  copy  be  inadvertently  filed 
iaatead  of  the  original.     Short  ▼.  May,  9  Sand.,  8.  C.  R.,  639. 


• 


g^  417-^19.]  I>imB8  OF  BHBBinB,  STO.  128 

Wlwn  a  party  filM  •  plMding  in  obedience  to  an  order  nnder  thieeeetion  reqniring 
him  to  do  lo,  he  i>  not  bound  to  notify  the  party  obtaimng  the  order  that  the  pleadiogr 
if  filed.    Dottoy  y.  Hoyt,  1  Code  Rep.,  N.  a,  286. 

§  417.  [378.]  Eadgting  iuita.  Sermce  on  attorney. — ^Where 
a  party  shall  have  an  attorney  in  the  action,  the  service  of  pa- 
pers shall  be  made  on  the  attomej,  instead  of  the  party. 

Notice  of  appeal  ahoald  be  cerred  on  the  attorney  of  record  in  the  court  below, 
not  on  the  party.    Trifp  t.  De  Bow,  5  Pr.  R.,  114 ;  3  Code  Rep^  163. 

The  service  of  enoh  notice  being  a  jnricdictional  qneetion,  the  party  can  take  ad- 
▼aatage  of  it  at  any  time,  if  he  haa  not  appeared  ao  aa  to  grre  juriadictlon  in  the 
caae.    lb. 

Where  auch  aenrice  waa  made  upon  the  party  only  who  had  not  appeared  ao  aa 
to  «Te  the  court  jnriadiotion,  the  appeal  waa  held  a  nallity.    lb. 

Where  the  attorney  for  the  plaintiff  in  error  removed  from  the  State,  and  notice 
had  been  given  to  the  party  to  appoint  another  attorneyi  pnnnant  to  the  itatute  (2 
&  8.«  987.  a.  67),  held,  nevertheleaa,  that  a  roeUen  to  qoaah  the  writ  of  error  could 
not  be  maoe  without  notice  thereof  to  the  plaintiff  in  error.  JewtU  v.  Sehouten^  "k 
Coma.,  341. 

§  418.  [379.]  Edrtmg  suits.  When  this  chapter  does  not 
apply. — The  provisions  of  this  chapter  shall  not  apply  to  the 
service  of  a  snmmons,  or  other  process,  or  of  any  paper  to  bring 
a  party  into  contempt 

See,  CUdingtm  ▼.  Wtlb^  4  Sand.,  S.  C.  R.,  639  ;  HtUw  v.  ifaUer,  1  Coda 
Rcp.,N.  8.,309. 


Ohafter  xn. 

JhUies  qf  Sheriffs  and  Coroners. 

SsoTXOR  419.    Duty  of  sheriff  and  coroner  in  aerving  or  executing  proeeaa,  and  how 

enforced. 

§  419.  [880.]  (Amended  1849.)  Duty  of  sherif  and  coroner 
in  serving  or  executing  process^  and  how  enforced. — ^Whenever, 
pnrsnant  to  this  act,  the  sheriff  maybe  required  to  serve  or  exe- 
cn^  any  summons,  order  or  judgment,  or  to  do  any  other  act, 
he  shall  be  bound  to  do  so  i^  like  manner  as  upon  process  is- 
sued to  him,  and  shall  be  equally  liable  in  all  respects  for  neg- 
lect of  duty ;  and  if  the  sheriff  be  a  party,  the  coroner  shall  be 
bound  to  perform  the  service,  as  he  is  now  bound  to  execute 
process,  where  the  sheriff  is  a  party ;  and  all  the  provisions  of 
this  act  relating  to  sherifb  shall  apply  to  coroners  when  the 
sheriff  is  a  party. 

See  aupreme  court  rule  6,  and  aeotion  290. 
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Chaptbb  xin. 

AcoourUaiilUy  of  {huxrdians. 

SionoN  420.    Guardian  not  to  rteayt  property  until  security  be  given. 

§  420.  [381.]  Oua/rdian  not  to  receive  property  trntU  secierUy 
given, — TSo  guardian  appointed  for  an  infant,  shall  be  permit- 
ted to  receive  property  of  the  infant,  until  he  shall  have  given 
BuflBicient  security,  approved  by  a  judge  of  the  court  or  a  coun- 
ty judge,  to  account  for  and  apply  the  same,  under  the  direc- 
tion of  the  court. 

Supreme  court  mlee,  54  et  eeq. 


ohapteb  xrv. 

Powers  of  Befereee. 

SsoTioM  491.    Refereee  authorized  to  admiuieter  oatha  and  to  ezerdae  powera  now 

yetted  in  refereee  by  law. 

§  421.  [382.]  AiUhorized  to  administer  oatAs^  and  to  exer- 
cise powers  now  vested  in  referees  ly  Uno, — ^Every  referee 
appointed  pursuant  to  this  act,  shall  have  power  to  administer 
oaths  in  any  proceeding  before  him,  and  shall  have  generally 
the  powers  now  vested  in  a  referee  by  law. 

See  note  on  page  218. 


Chapter  XV. 


Miscellaneous  Provisions. 

SiCTiON  423.    Paperi  lost  or  withheld,  how  anpplied. 
433.    Where  undertakiDga  to  be  filed. 

424.  Jud|;ment  on  bond  and  warrant  of  attorney,  executed  before  July  1« 

1848. 

425.  Time  for  publication  of  notices,  how  computed. 

426.  Laws  of  other  States  and  governmentSi  how  proyed. 

§  422.  Papers  lost  or  withheld^  how  supplied. — If  an  original 
pleading  or  paper  be  lost  or  withheld  by  any  person,  the  court 
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may  authorize  a  copy  thereof  to  be  filed  and  used  instead  of  the 
origin  al. 

See  note  to  Motion  416,  and  RenouU  ▼.  MarrUy  1  Code  Rep.,  125.  * 

§  423.  Where  undertcMnga  to  he  fled. — ^The  various  under- 
takings required  to  be  given  bj  this  act,  must  be  filed  with  the 
clerk  of  the  court,  unless  the  court  expressly  provides  for  a  dif- 
ferent disposition  thereof,  except  that  the  undertakings  provided 
for  by  the  chapter  on  the  claim  and  delivery  of  personal  prop- 
erty, shall,  after  the  justification  of  the  sureties,  be  delivered  by 
the  sheriff  to  the  parties  respectively  for  whose  benefit  they  are 
taken. 

An  injnnotion  order  is  inopenttye  nntfl  the  undertaking  required  by  the  atatnte 
be  gif  en.  FAlwt  t.  Otbome^  1  California  Rep.,  396,  and  lee  noti  to  section  222 
on  page  235^  anit. 

§  424.  Judgment  an  hand  <md  vyarrcmtof  oittamey^  executed 
"before  July  1, 1848. — Upon  any  bond  and  warrant  of  attorney 
executed  and  delivered  before  the  first  day  of  July,  1848, 
judgment  may  be  entered  in  the  manner  provided  by  sections 
882,  383,  and  384,  upon  the  plaintiff's  filing  such  bond  and 
warrant  of  attorney,  and  the  statement  signed  and  verified  by 
himself,  in  the  form  prescribed  by  section  382. 

§  425.  Time  for  publication  of  notices^  how  compvAed. — The 
time  for  publication  of  legal  notices  shall  be  computed  so  as  to 
exclude  the  first  day  of  publication,  and  include  the  day  on 
which  the  act  or  event,  of  which  notice  is  given,  is  to  happen, 
or  which  completes  the  full  period  required  for  publication. 

Noticea  or  adTertiaemeota  which  by  law  are  required  to  be  published  in  anj 
public  newapaper  pnbliahed  in  this  State,  may  be  proved  by  the  affidavit  of  the  prin- 
ter or  foreman  of  the  printer  of  aneh  newapaper.  Lawa  of  1835,  c.  159,  p.  168,  and 
aee  aeotiona  138  and  407  of  thia  oode. 

§  426.  I/iws  of  other  St(Ue8  a/nd  governments^  how  proved. — 
Printed  copies  in  volumes  of  statutes,  code,  or  other  written 
law,  enacted  by  any  other  State  or  territory,  or  foreign  govern- 
ment purporting  or  proved  to  have  been  published  by  the  au- 
thority thereof,  or  proved  to  be  commonly  admitted  as  evidence 
of  the  existing  law  in  the  courts  and  judicial  tribunals  of  such 
State,  territory  or  government,  shall  be  admitted  by  the  courts 
and  officers  of  this  State,  on  all  occasions,  as  presumptive  evi- 
dence of  such  laws.  The  unwritten  or  common  law  of  any  other 
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State,  or  territory,  or  foreign  goremment,  may  be  proved  as 
facte  by  parol  evidence ;  and  the  books  of  reports  of  cases  ad- 
judged in  their  courts,  may  also  be  admitted  as  presnmptive 
evidence  of  such  law. 

See  JUw9  •/  1845.  p.  326,  Law9  of  1846^  ra.  S04,  303 ;  6  Wtni.  483 ;  3  A. 
411 ;  P«U.  413 ;  9'  Crtmeh.  139,  ». ;  1  SierK  En,  («^  1842),  339,  a.  9 ;  I  PkiU, 
E:  (Chw.  and  H.  td,^  1843),  383  \  3  Ik.^  1056,  n.  708. 
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TITLE  Xm. 


AeUoM  in  Partictdar  Ca$ee. 


GBAinft  I.    Aotiooaaipifauit  foreigriioorporatioiM. 

II.    AotioDi  iQ  place  of  ectrt  jaeiat,  fuo  warrmUo,  and  of  infonnationa  in 

tho  nature  of  a  f  no  toorraala. 
ni.    Aotiona  for  the  partition  of  real  prepertj. 
IV.    Actions  to  determine  conflicting  claiuM  to  real  property,  and  for  waata 

and  Duiaaoeei 
V.    General  proviaiona  relating  to  aetieoa  eonoeming  real  property. 


Ohafteb  I. 

% 

Aotiona  against  Foreign  Corporations* 

SicnoR  437.    Wliera  and  by  whom  bronght 

§  427.  Where  and  ly  whom  brought. — ^An  action  against  a 
corporation,  created  by,  or  under  the  laws  of,  any  other  State, 
government,  or  country,  may  be  bronght  in  the  Bnpreme  court, 
the  superior  court  of  the  city  of  New  York,  or  the  court  of  com- 
mon pleas  for  the  city  and  county  of  Kew  York,  in  the  follow- 
ing cases: 

1.  By  a  resident  of  this  State,  for  any  cause  of  action. 

2.  By  a  plaintiff  not  a  resident  of  this  State,  when  the  cause 
of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated,  within  this  State. 

The  code  of  1848  had  no  eection  correfponding  to  thia,  and  fai  an  action  com- 
menced against  a  foreign  corporation  io  the  coort  of  common  plena  for  the  city  and 
county  of  ffew  York,  while  that  code  waa  in  operation,  and  called  on  for  trial  after 
the  code  of  1849  went  into  effect,— on  the  caoae  being  called,  it  waa  objected  that 
the  court  had  no  jariediction ;  to  which  it  waa  anewmd,  that,  by  appearing  and 
anawering  without  objection,  the  defendant  had  waiTed  hia  right  to  object  to  the  juria- 
diction  ;  but  it  waa  held,  that  the  court  had  no  juriadiction  of  the  action,  and  that  the 
right  to  reaerre  the  objection  to  the  time  of  trial  was  ezpreaily  conferred  by  the  codci 
and  that  there  had  been  no  waiver  lo  aa  to  confer  jurisdiction.  Cast  t.  Ohio  Jaa.  Co., 
8  Code  Rep.,  88. 

The  aerrioa  of  a  aummona  upon  the  president  of  a  foreign  corporatkniy  who  happana 
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to  be  tempomrily  in  thb  State,  and  who  doee  not  volantarily  nppear,  does  net  give  tbe 
court  jaritdiction  of  the  defendant  (tbe  oorporatioo)  for  the  purpose  of  rendering  per- 
sonal judgment  npon^oontraets  made  in  thii  Stste^  or  for  debts  dne  to  residontn  of  thin 
State.  Saoh  a  lerrioe  most  be  regarded,  for  all  praolioal  purposes,  as  simply  a  stat- 
utory notice  that  proceedings  are  about  to  be  iastitoted  against  the  defendant's  prop- 
erty. Hulbert  V.  Hope  Mutual  In§.  Co^  3  Code  Rep.,  148 ;  4  Pr.  R,  275  •,  t6..  415. 
BrewaUr  v.  Michigan  Central  R.  R,  Co.,  3  Code  Rep.,  315 ;  5  Pr.  R.,  183. 

An  action  against  a  foreign  corporation  is  now,  as  a  suit  was  formerly,  a  proceed- 
ing against  its  property  only,  onless  there  is  a  Toliintarf  appearance  by  the  defaadanft. 
lb. 

The  law  anthorizing  suits  against  foreign  corporations  was  not  changed  by  the 
code  as  originally  adopted  (code  of  1846),  but  the  amendment  of  1849  introduced  into 
that  act  provisions  regulating  such  actions  which  jpro&aftZy  supersede  pre-existing 
•tatntes  on  that  subject.  (Laws  of  1845^  c  334,  p.  256 ;  Laws  of  1848,  e.  53,  p.  69  ; 
Laws  of  1849,  cap.  107,  p.  142 ;  1  Rep.  of  Commrs.  on  Practice,  p.  39  ;  Code,  ss.  237 
to  343  ;  3  R.  S.,  459.)  Before  1849  the  only  mode  of  proceeding  against  a  foreign  cor- 
poration was  by  attachment  (1  Pr. ,  R,  350 ;  3  R.  S.,  459,  s.  15.)  By  chapter  107  of 
laws  of  1649,  the  revised  statutes  were  amended  so  as  to  require  a  summons  aud  com- 
plaint to  aooompany  the  attachment,  but  now  it  is  not  required  that  the  attachment 
should  accompany  tbe  servioe  of  the  summons.    It  may  be  served  afterwards.    lb, 

A  suit  against  a  foreign  corporation  cannot  be  commenced  and  prosecuted  to 
judgment  in  the  courts  of  this  State  unless  the  cause  of  action  arose  in  this  State,  or 
the  corporation  has  property  in  this  State  which  can  be  reached  by  attachmoiit. 
Egglestan  ▼.  Orange  and  Alexandria  RaUroad  Co,,  i  Code  Rep.,  N.  S^  313. 


Chapteb  n. 

Actions  in  place  of  scire  facias^  quo  warranto^  and  of  infor- 
mations in  the  nature  of  quo  warranto. 


Sbctiox  438.    Scire  facias  and  quo  warranto  abolished  and  this  ohapter 

439.    Action  may  be  brought  by  attorney-general  to  vacate  a  charter,  by 
direction  of  legislature. 

430.  Aotion  to  annul  a  corporation,  when  and  how  brought  by  attorney* 

general,  by  leave  of  supreme  court. 

431.  Leave,  how  obtained. 

433.    Action  upon  information  or  complaint,  of  course. 

433.  Aotion,  when  aud  bow  brought  to  vacate  letteia  patent 

434.  Relator,  when  to  be  joined  as  plaintiff. 

435.  Complaint  and  arrest  of  defendant,  in  aotion  for  usurping  an  office. 

436.  Judgment  in  such  aotion. 

437.  Assumption  of  office,  dkc,  by  relator,  when  judgment  is  in  hia  favor. 

438.  Proceedings  against  defendant  on  refusal  to  deliver  books  or  papers. 

439.  Damages,  how  recovered. 

440.  One  action  against  several  persons  clwming  office  or  franchise. 

441.  Penalty  for  usurping  office  or  franchise,  how  awarded. 
443.    Judgment  of  forfeiture  against  a  corporation. 

443.  Costs  against  corporation  or  persons  claiming  to  be  such,  how  col- 

lected. 

444.  Restraining  corporation  and  appointment  of  receiver. 

445.  Copy  of  judgment  roll  against  corporation,  where  to  be  filed. 

446.  Entry  of  judgment  relating  to  letters  patent  in  records  of  commis- 

sioners of  land  office. 
447*    Actions  for  forfeiture  of  property  to  tbe  people. 

§  428.  Scire  facias  and  quo  warranto  o^olishedj  and  this 
chapter  substituted. — ^The  writ  of  scire  facias,  the  writ  of  qno 
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warranto,  and  proceedings  by  information  in  the  nature  of  quo 
warranto,  are .  abolifihed,  and  the  remedies  heretofore  obtain- 
able in  those  forms,  may  be  obtained  b;  civil  actions  under 
the  provisions  of  this  chapter.  Bat  any  proceeding  heretofore 
commenced,  or  judgment  rendered,  or  right  acquired,  shall 
not  be  affected  by  such  abolition. 

The  remedy  heretofore  given  by  tcirt  faeia$^  to  obtain  ezeentioa  of  a  jodgment, 
if  enperaeded  by  the  proviiiions  for  an  action  therefor  under  the  code.  Cumtnm  ▼. 
Yovng,  6  Pr.  R.,  372. 

Id  an  action  in  the  nature  of  a  quo  warranto^  the  place  of  trial  may  properly  be 
laid  in  any  eoonty  in  the  State.  The  people  are  a  party  whose  reaidence  eztenda  to 
ererv  oounty.     Tke  People  v.  Cooky  6  Pr.  R.,  448. 

In  quo  warranto  commenced  before  Jnly^  1848,  motions  for  judgment  must  be 
made  to  the  general  term.  People  tx  rel  Coon  ▼.  Gilbert,  2  Code  Rep.,  31.  S 
t6.,  181. 

Where  a  judgment  was  obtained  in  1842,  and  the  plaintiff  on  May  4, 1849,  is* 
Hied  a  writ  of  eeirefaeiat  quare  execuiwnem  non^  the  court,  on  defendant's  motion, 
set  aside  such  writ,  saying,  The  amended  code  took  effect  prior  to  the  issue  of  this 
writ,  and  must  control  the  rights  of  the  parties.  By  section  428  the  writ  of  setr « 
facioi  is  abolished,  and  the  remedies  prescribed  by  sections  383  and  284  substituted. 
The  saving  danse  in  section  428  relates  only  to  proceedings  by  eeirefaeiae  com- 
menced before  the  code  took  effect,  whether  judgment  had  been  rendered  therein  or 
not  The  motion  contemplated  by  section  284  renders  a  teire  faeiae  unnecessarj'. 
CattkiU  Bank  ▼.  Sandford,  4  Pr.  R.,  100.  It  was  held  otherwise  under  the 
code  of  1848,  bnt  that  code  had  no  section  corresponding  to  this.  Anom.^  1  Code 
Rep.,  118. 

§  429.  Action  may  he  hrought  hy  attorney-general  to  vacate 
a  charter  Jy  direction  ofUgisUUure. — An  action  may  be  brought 
by  the  attorney-general,  in  the  name  of  the  people  of  this  State, 
■whenever  the  legislature  shall  so  direct,  against  a  corporation, 
for  the  purpose  of  vacating  or  annulling  the  act  of  incorpora- 
tion, or  an  act  renewing  its  corporate  existence,  on  the  ground, 
that  such  act  or  renewal  was  procured  upon  some  fraudulent 
suggestion  or  concealment  of  a  material  fact,  by  the  persons 
incorporated,  or  by  some  of  them,  or  with  their  knowledge  and 
consent. 

The  proceedinijrs  authorized  by  this  section  are  civil  and  not  criminal  proceedings. 
Rodney  B'k  ▼.  The  State^  4  Sme.  &  M.,  439. 

§  430.  Action  to  annul  a  corpo7*ation^  when  and  how  "brought 
hy  attorney-general  hy  leave  of  supreme  cotirt. — ^An  action  may 
be  brought  by  the  attorney-general,  in  the  name  of  the  people 
of  this  State,  on  leave  granted  by  the  supreme  court,  or  a 
judge  thereof,  for  the  purpose  of  vacating  the  charter  or  annul- 
ling the  existence  of  a  corporation,  other  than  municipal, 
whenever  aacb  corporation  shall — 
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1.  Offend  agaLiHrt  anj  of  the  proTisiont  of  the  act  or  ads 
creating,  altering,  or  renewing,  each  corporation ;  or, 

3.  Yiolate  the  provieions  of  any  law,  bj  which  such  cor- 
poration shall  have  forfeited  its  charter,  by  abuse  of  its  pow- 
ers; or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  or  fian- 
chises,  by  failure  to  exercise  its  powers ;  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  act,  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges,  and 
franchises;  or, 

5.  Whenever  it  shall  exercise  a  franchise  or  privilege,  not 
conferred  upon  it  by  law. 

And  it  shall  be  the  duty  of  the  attorney-general,  whenever 
he  shall  have  reason  to  believe,  that  any  of  these  acts  or  omis- 
sions can  be  established  by  proof,  to  apply  for  leave,  and  upon 
leave  granted,  to  bring  the  action  in  eveiy  case  of  public 
interest,  and  also  in  every  other  case,  in  which  satis&ctoiy 
security  shall  be  given,  to  indemnify  the  people  of  this  State 
against  the  costs  and  expenses  to  be  incurred  thereby. 

§  431.  Lea/oe^  hov)  obtained. — ^Leave  to  bring  the  action 
may  be  granted,  upon  the  application  of  the  attorney-general ; 
and  the  court  or  judge  may,  at  discretion,  direct  notice  of  such 
application  to  be  given  to  the  corporation  or  its  officers, 
previous  to  granting  such  leave,  and  may  hear  the  corporation 
in  opposition  thereto. 

§  432.  Aotian  ttpan  infarmcUion  or  oamplairUy  qf  course. — 
An  action  may  be  brought  by  the  attorney-general  in  the  name 
of  the  people  of  this  State,  upon  his  own  information,  or  upon 
the  complaint  of  any  private  party,  against  the  parties  offend- 
ing in  the  following  cases : 

1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise,  any  public  office,  civil  or  military,  or  any 
franchise  within  this  State,  or  any  office  in  a  corporation  cre- 
ated by  the  authority  of  this  State ;  or, 

9.  When  any  public  officer,  civil  or  military,  shall  have 
done  or  suffered  an  act  which,  by  the  provisions  of  law  shall 
make  a  forfeiture  of  his  office ;  or, 

8.  When  any  association,  or  number  of  persons,  shall  act 
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thiB  State  9B  a  corporation,  without  being  duly  incor* 
pofated. 

§  433.  Actum  when  and  how  drought  to  vacate  leltere  patent. 
— ^An  action  may  be  brought  bj  the  attorney-general,  in  the 
name  of  the  people  of  this  State,  for  the  purpose  of  vacating 
or  annulling  letters  patent,  granted  by  the  people  of  this  State, 
in  the  following  cases : 

1.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  obtained  by  means  of  some  fraudulent  suggestion 
or  concealment  of  a  material  fact,  made  by  a  person  to  whom 
the  same  were  issued  or  made,  or  with  his  consent  or  knowl- 
edge; or, 

2.  When  he  shall  have  reason  to  believe,  that  such  letters 
patent  were  issued  through  mistake,  or  in  ignorance  of  a  ma* 
terialfact;  or, 

3.  When  he  shall  have  reason  to  believe,  that  the  patentee, 
or  those  claiming  under  him,  have  done  or  omitted  an  act,  in 
violation  of  the  terms  and  conditions  on  which  the  letters  pa- 
tent were  granted,  or  have,  by  any  other  means,  forfeited  the 
interest  acquired  under  the  same. 

Thm  Mction  is  limited  to  letters  pstent,  g:raiited  hy  the  peopU^  and  does  not  ex- 
tend to  letters  pstent  gmoted  by  the  kifig  of  Great  Britaiui  prior  to  the  revoltttion. 
Th9  PtopU  T.  Clark^  10  Barb.  S.  C.  R.,  130. 

§  434.  JSelator^  when  to  he  Joined  as  pUdntiff. — ^When  an 
action  shall  be  brought  by  the  attorney-general,  by  virtue  of 
this  chapter,  on  the  relation  or  information  of  a  person  having 
an  interest  in  the  question,  the  name  of  such  person  shall  be 
joined  with  the  people,  as  plaintiff. 

§  435.  Complaint  and  arrest  of  defendant^  in  action  for 
usurping  an  office. — ^Whenever  such  action  shall  be  brought 
against  a  person  for  usurping  an  office,  the  attomey^eneral  in 
addition  to  the  statement  of  the  cause  of  action,  may  also  set 
forth  in  the  complaint,  the  name  of  the  person  rightfully  en- 
titled to  the  office,  with  a  statement  of  his  right  thereto ;  and  in 
such  case,  upon  proof  by  affidavit,  that  the  defendant  has  re- 
ceived fees  or  emoluments  belonging  to  the  office,  and  by 
means  of  his  usurpation  thereof,  an  order  may  be  granted  by  a 
judge  of  the  supreme  court,  for  the  arrest  of  such  defendant. 
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and  holding  him  to  bail,  and  therenpon  he  shall  be  arreeted 
and  held  to  bail,  in  the  manner,  and  with  the  same  effect,  and 
subject  to  the  same  rights  and  liabilities,  as  in  other  civil 
actions,  where  the  defendant  is  subject  to  arrest. 

§  436.  Judgment  in  9uch  actions. — ^In  every  such  case, 
judgment  shall  be  rendered  upon  the  right  of  the  defendant^ 
and  also  upon  the  right  of  the  party  so  alleged  to  be  entitled^ 
or  only  upon  the  right  of  the  defendant,  as  justice  shall  re- 
quire. 

§  437.  Assvmption  cf  office^  <&c.^  hy  rdatar,  when  judgment 
is  in  his  favor. — ^If  the  judgment  be  rendered  upon  the  right 
of  the  person  so  alleged  to  be  entitled,  and  the  same  be  in  favor 
of  such  person,  he  shall  be  entitled,  after  taking  the  oath  of 
office  and  executing  such  official  bond  as  may  be  required  by 
law,  to  take  upon  himself  the  execution  of  the  office ;  and  it 
shall  be  his  duty,  immediately  thereafter,  to  demand  of  the 
defendant  in  the  action,  all  the  books  and  papers  in  his  cus- 
tody, or  within  his  power,  belonging  to  the  office  from  which 
he  shall  have  been  excluded. 

§  438.  Proceedings  against  defenda/nt^  on  refusal  to  deliver 
hooks  or  papers. — If  the  defendant  shall  refuse  or  neglect  to 
deliver  over  such  books  or  papers,  pursuant  to  the  demand, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  the  same 
proceedings  shall  be  had,  and  with  the  same  effect,  to  compel 
delivery  of  such  books  and  papers,  as  are  prescribed  in  article 
five,  title  six,  chapter  six,  of  the  first  part  of  the  Bevised  Sta- 
tutes. 

§  439.  Damages^  how  recovered. — ^If  the  judgment  be  ren- 
dered, upon  the  right  of  the  person  so  alleged  to  be  entitled,  in 
favor  of  such  person,  he  may  recover,  by  action,  the  damages 
which  he  shall  have  sustained  by  reason  of  the  usurpation  by 
the  defendant  of  the  office  from  which  such  defendant  has  been 
excluded. 

§  440.  One  action  against  several  persons  daiming  office  or 
franchise. — ^Where  several  persons  claim  to  be  entitled  to  the 
same  office  or  franchise,  one  action  may  be  brought  against  all 
such  persons,  in  order  to  try  their  respective  rights  to  such  of- 
fice or  franchise. 


§§441 — 445.]        801.  FA.,  Qiro  wasbaitto,  eto.  433 

§  441.  PenaUyfor  ustirping  office  or  franohisey  how  award- 
ed.— When  a  defendant,  whether  a  natural  person  or  a  corpo- 
ration, against  whom  snch  action  shall  have  been  brought,  shall 
be  judged  guilty  of  usurping  or  intruding  into,  or  unlaw- 
fully holding  or  exercising  any  office,  franchise,  or  privilege, 
judgment  shall  be  rendered,  that  such  defendant  be  excluded 
from  such  office,  franchise,  or  privilege,  and  also  that  the  plain- 
tiff recover  costs  against  such  defendant.  The  court  may  also, 
in  its  discretion,  fine  such  defendant  a  sum  not  exceeding  two 
thousand  dollars,  which  fine,  when  collected,  shall  be  paid  into 
the  treasury  of  the  State. 

§  442.  Judgment  of  forfeitiire  agamst  a  corporation. — ^If 
it  shall  be  adjudged,  that  a  corporation,  against  which  an  action 
shall  have  been  brought  pursuant  to  this  chapter,  has,  by  neg- 
lect, abuse,  or  surrender,  forfeited  its  corporate  rights,  privi- 
leges and  franchises,  judgment  shall  be  rendered,  that  the  cor- 
poration be  excluded  from  such  coi*porate  rights,  privileges,  and 
franchises,  and  that  the  corporation  be  dissolved. 

§  443.  Costs  against  corporation^  or  persons  claiming  to  he 
suchy  how  collected. — ^If  judgment  be  rendered  in  such  action, 
against  a  corporation,  or  against  persons  claiming  to  be  a  cor- 
poration, the  court  may  cause  the  costs  therein  to  be  collected 
by  execution  against  the  persons  claiming  to  be  a  corporation, 
or  by  attachment  or  process  against  the  directors  or  other  offi- 
cers of  such  corporation. 

§  444.  ResPrai/ning  corporation  amd  appointment  of  re- 
ceiver.— When  such  judgment  shall  be  rendered  against  a  cor- 
poration, the  court  shall  have  the  same  power  to  restrain  the 
corporation,  to  appoint  a  receiver  of  its  property,  and  to  take 
an  account,  and  make  distribution  thereof  among  its  creditors, 
as  are  given  in  article  three,  title  four,  chapter  eight,  of  the 
third  part  of  the  revised  statutes  ;  and  it  shall  be  the  duty  of 
the  attorney-general,  immediately  after  the  rendition  of  such 
judgment,  to  institute  proceedings  for  that  purpose. 

§  445.  Ccpy  qf  judgment  roll  against  coiporatum^  where  to 
"hefXed. — Upon  the  rendition  of  such  judgment  against  a  cor- 
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poration,  or  for  vacating  or  annnlling  of  letters  patent,  it  shall 
be  the  datj  of  the  attorney-general,  to  caase  a  copy  of  the 
judgment  roll  to  be  forthwith  filed  in  the  office  of  the  secretary 
of  state. 

§  446.  Entry  ofjvdgment  relating  to  letters  patent  in  records 
of  cofnmissioners  of  land  office. — Such  secretary  shall  thereupon, 
if  the  record  relates  to  letters  patent,  make  an  entry  in  the 
records  of  the  commissioners  of  the  land  office,  of  the  snbetance 
and  efiect  of  such  judgment,  and  of  the  time  when  the  record 
thereof  was  docketed,  and  the  real  property  granted  by  such 
letters  patent,  may  thereafter  be  disposed  of  by  such  commis- 
sioners, in  the  same  manner  as  if  such  letters  patent  had  never 
been  issued. 

§  447.  Actions  for  forfeiture  of  property  to  the  people. — 
Whenever,  by  the  provisions  of  law,  any  property,  real  or  per- 
sonal, shall  be  forfeited  to  the  people  of  this  State,  or  to  any 
officer  for  their  use,  an  action  for  the  recovery  of  such  proper- 
ty, alleging  the  grounds  of  the  forfeiture,  may  be  brought  by 
the  proper  officer,  in  the  supreme  court 


Obaftes  m. 
Action  for  the  Partition  of  Heal  Property. 

Sbction  448.    Provitioiui  of  ReviMcl  Statutes  applicable  to  actiooa  for  Partition. 

§  448.  Provisions  qfHevised  Statutesy  appitiocMe  to  actions 
for  partition. — ^The  provisions  of  the  Bevised  Statutes  relating 
to  the  partition  of  lands,  tenements,  and  hereditaments,  held  or 
possessed  by  joint  tenants  or  tenants  in  common,  shall  apply 
•to  actions  for  such  partition  brought  under  this  act,  so  far  as 
.the  same  can  so  be  applied  to  the  substance  and  subject  matter 
of  the  action,  without  regard  to  its  form. 

The  code  of  1848  had  no  lection  correepooding  to  thia,  and  under  the  code  of 
1'648,  a  doabt  existed  whether  the  proceedings  for  partition  should  be  by  petition  un- 
der the  revised  statutes,  or  by  summons  and  complaint  under  the  oode.     It  was  held 
iwth  ways,  but  finally,  that  the  proceedings  might  be  either  by  snnuDons  and 
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^aint,  or  by  petitiQii,  at  the  option  of  the  plaintiff.  WaUon  ▼.  Brighamt  1  Code 
Repi,  67 ;  3  Pr.  R,  290.  Myer9  v.  Raibaek,  2  Code  Rep.,  13 ;  4  Pr.  K.,  83.  JIfyer* 
▼.  Borland,  ib.  Baeku9  ▼.  StUlwtll,  1  Code  Rep.,  70  ;  3  Pr.  R.,  3ia  Travtr  ▼. 
Traver,  1  Code  Rep.,  1 12 ;  3  Pr.  R.,  351.    Row  v.  iKete,  4  Pr.  R,  133. 

Where  the  prooeedingB  are  inslitated  by  petition,  the  pleadings  are  intended  to 
be  rimilar  to  an  aotion  under  the  code.  The  petition  ii  to  stand  for  the  eomplaint, 
and  anything  may  be  pleaded  which  will  abate  the  action  or  bar  the  petitioner*!  right 
to  a  jndgroent  Rood  ▼.  Child,  2  Code  Rep.,  69  ;  4  Pr.  R.,  125.  We  believe  the 
more  ntual  practice  now  ie  to  proceed  by  snminoM  and  complaint 

In  a  partition  anit  oommenoed  by  Bumroons  and  complaint,  where  any  of  the  de- 
fendants omit  to  answer  in  dne  time,  it  is  not  necessary  to  enter  an  order  for  their 
default  in  not  answering,  the  plaintiff  is  entitled  to  the  relief  asked  for,  as  in  other 
aotiona.     WaUon  v.  Brigham,  1  Code  Rep.,  67  ;  3  Pr.  R^  290. 

An  allegation  in  an  answer  in  a  partition  suit,  that  the  plaintiff  had  noreasonably 
refused  to  make  partition  by  deed,  was  stricken  out  as  redundant.  MeOowan  ▼. 
Morrow,  3  Code  Repy,  9. 

The  court  has  no  discretionary  power  to  charge  either  party  with  the  entire  costs 
m  partition,  upon  the  ground  that  the  plaintiff  unreasonably  refused  to  make  parti- 
tion bv  deed.  The  provision  of  the  revised  statutes  (2  R.  S„  328,  a  77)  is  not  re- 
pealed by  section  306  of  the  code,  but  the  latter  must  be  construed  in  connection 
with,  and  as  qualified  by  the  former.    Jb. 

But  when  the  plaintiff  in  a  suit  in  partition  makes  persons  defendants  who  have 
DO  interest  in  the  subject  matter  of  the  suit,  the  costs  of  such  defendants  will  not  be 
charged  upon  the  fund  or  against  their  oo-defeodants,  but  must  be  paid  by  the  plain- 
tiff personally.     HammeroUy  v.  Hammersley,  7  Leg.  Oba,  127. 

Unless  such  unnecessary  parties  are  brought  in  at  the  request  of  the  other  defen- 
dants.   76. 

Notice  of  commissioners'  proceedings  in  partition  is  not  required  by  statute  to  be 
given  to  the  parties.  It  would  be  proper,  however,  that  the  parties  should  have  an 
opportunity  to  be  heard  before  the  commissioners  prior  to  partition.  Row  v.  RoWy  4 
Pr.  R.,  133,  and  see  supreme  court  rules,  73,  74,  75  ;  and  see  Hayward  v.  Judson^ 
Barb.  S.  C.  R^  228 ;  laws  of  1847,  cap.  430 ;  laws  of  1851,  p.  555  ;  and  laws  of 
1852,  p^4U. 


Chapter  IV. 

Actions  to  determine  conflicting  claims  to  Real  Property^  and 

for  waste  and  nuisance. 

Sbotion  449.    AotioBS  to  determine  claims  to  real  property,  how  prosecoted. 

450.  Action  of  waste  abolished.     Waste,  how  remediable. 

451.  Provisions  of  revised  statutes  applicable  to  actions  for  waste  under 

this  act. 

452.  When  judgment  of  forfeiture  and  eviction  to  be  given. 

453.  Writ  of  nuisance  abolished. 

454.  Remedy  for  injuries  heretofore  remediable  by  writ  of  nniianoei 

§  449.  Actions  to  determine  claims  to  real  property^  how 
prosecuted. — ProceediDgs  to  compel  the  determination  of  claims 
to  real  property,  pnrsnant  to  the  provisions  of  the  revised  stat- 
utes may  be  prosecuted  by  action  under  this  act,  without  re- 
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gard  to  the  forms  of  the  proceedings  as  thej  are  prescribed  \>j 
those  statutes. 

NotwitbfUndiog  thit  wctioD,  it  has  been  held  that  aoCions  ta  determiiiecoiiffiet- 
iog  elaimf  to  real  property  moat  atill  be  ooanneneed  In  the  manner  preaoribed  by  tbe 
reTiaed  atatotea.     Grant  ▼.  Sawyer,  1  Code  Rep.  N.  &,  30. 

Tbe  eoati  allowed  to  the  prevailing  party  in  a  aummary  proceeding  to  reoover 
poaaenion  of  land,  are  merely  the  feea  of  thoae  offioera  who  are  reqinred  to  peKon 
the  aerricea,  anoh  aa  the  judge,  aberiff,  oonatable,  fto.  AttomoT  and  conned  bm 
are  not  recoverable  againat  tbe  adverM  party.    Partridge  t.  Ford,  5  Pr.  R.,  31. 

Tbe  proriaiona  of  the  reviaed  atalvtea  relative  to  the  determination  of  deinnto 
real  property  (9  R,  S.,  313),  wen  amended  by  lawa  of  1848,  p.  67. 

§  450.  Action  of  waste  dbdished.  Waste  how  remedior 
hie. — ^The  action  of  waste  is  abolished,  but  any  proceeding 
heretofore  commenced,  or  judgment  rendered  or  right  ac- 
quired, shall  not  be  affected  thereby.  Wrongs  heretofore 
remediable  by  action  of  waste,  are  subjects  of  action  as  other 
wrongs,  in  which  action  there  may  be  judgment  for  damagoB, 
forfeiture  of  the  estate  of  the  party  offending,  and  eviction  from 
the  premises. 

§  451.  Provisions  qfHemsed  Statutes  applicable  to  octMn 
for  waste  under  this  act. — ^The  provisions  of  the  Revised  Sta- 
tutes relating  to  the  action  of  waste,  shall  apply  to  an  action  for 
waste  brought  under  this  act,  without  regud  to  the  form  of  the 
action  so  far  as  the  same  can  be  so  applied. 

§  452.  Wh&njvdgment  offorfeibu/re  and  eviction  to  h  gw^ 
— Judgment  of  forfeiture  and  eviction  shall  only  be  given  in 
favor  of  the  person  entitled  to  the  reversion  against  the  tenant 
in  possession,  when  the  injury  to  the  estate  in  reversion  shall 
be  adjudged  in  the  action  to  be  equal  to  the  value  of  the 
tenant's  estate,  or  unexpired  term,  or  to  have  been  done  in 
malice. 

§  458.  Writ  of  nuisance  oloUshed.—TbQ  writ  of  nnisance 
is  abolished ;  but  any  proceeding  heretofore  coromwced,  or 
any  judgment  rendered,  or  right  acquired,  shall  not  be  affected 
thereby. 

§  454.  jRemedy  for  injuries  heretofore remeduMelyfffrtty 
nuisance, — ^Injuries  heretofore  remediable  by  writ  of  nnisance, 
are  subjects  of  action,  as  other  injuries,  and  in  such  action 
there  may  be  judgment  for  damages,  or  for  the  removal  of  the 
nuisance,  or  both. 
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CsAPTBa  y. 

General  pradsioni  relating  to  actions  concerning  real  property. 

Sbotioh  455.    IVoTisioDa  of  ReriMd  Statatei  appUoable  thereto. 

^^  « 

§  455.  Provisions  of  Revised  Statutes  ajpplioable  thereto. — 
The  general  provisions  of  the  Revised  Statutes  relating  to  ac- 
tions concerning  real  property,  shall  apply  to  actions  brought 
tinder  this  act,  according  to  the  subject  matter  of  the  action, 
and  without  regard  to  its  form. 

The  Bevk»d  Statntet  (2  R.  S^  309,  i.  38,)  provide  "  that  the  oonrt  in  which  such 
jadgmeot  (J.  e.,  judgment  in  ejectment),  ehall  be  rendered  at  any  time  within  three 
yeart  therealter,  vpon  the  application  of  the  party  against  whom  the  same  was  ren- 
dered, hia  heiri  and  aaaigns,  aod  upon  payment  of  all  coats  and  damages  recovered 
thereby,  shall  vacate  snoh  judgment  and  grant  a  new  trial  in  such  caose." 

In  an  action  commenced  since  the  code  took  effect,  to  recover  possession  of  real 
estate,  the  defendant  had  a  verdict,  and  the  plaintiff  (within  three  years)  moved  for 
a  new  trial  under  the  above  provision  of  the  Revised  Statutes.  The  defendant 
objected  that  the  judgment  had  not  been  perfected,  and  that  the  Revised  Statotea 
did  not  apply ;  but  the  oonrt,  Marvin,  J.,  held,  that  the  Revised  Statutes  did  apply, 
and  ordered  that  the  plaintiff  be  allowed  to  perfect  the  judgment  unless  the  defendant 
did  so  within  ten  days,  and  that  when  perfected  the  judgment  should  be  thereupon 
vacated  and  a  new  trial  granted  without  order,  on  the  terms  (we  presume,  the  report 
being  silent  upon  the  subject),  prescribed  by  the  Revised  Statutes.  And  in  an  action 
commenced  before  the  coide  went  into  effect  and  decided  since^  where  the  judgment 
having  been  paid,  the  defendant  moved  a  new  trial  pursuant  to  statute  (2  R.  S.,309), 
it  was  held,  that  the  court  had  no  discretion.  The  statute  is  imperative  that  the  party, 
on  application  and  payment  of  all  the  costs  and  damages  recovered,  shall  have  a  second 
trial,  2  R.  S.,  309,  s.  37 ;  2  Paine  Sl  Oner's  Pr.,  517 ;  Gra.  Pr.,  676 ;  Shaw  v.  Me- 
MareUt  2  Hill,  417.  The  code  has  made  no  change  in  this  part  of  the  practice,  even 
in  suits  commenced  since  it  took  effect ;  for,  although  the  action  of  ejectment  is  not 
retained  by  name,  in  actions  for  land  these  provisions  of  the  Revised  Statutes  apply. 
Mog€r§  V.  Wing,  5  Pr.  R.,  50. 

Where  it  appeared  on  the  trial  of  an  ejectment  snit  against  a  eorporatk»n,  and 
against  individuals,  that  the  individual  defendants  were  severally  in  possession  of 
separate  looma  in  a  dwelling  house  on  the  premiaes,  and  of  separate  parcels  of  land 
aa  tenanta  of  the  other  defendant,  and  the  corporation  was  actually  in  possession  of 
only  part  of  the  premisei^  it  was  held,  that  in  such  a  case  the  plaintiff  is  bound  to 
elect  againat  which  of  the  defendants  he  will  proceed,  and  a  verdict  must  be  rendered 
in  favor  of  the  other  defendants.  FoMgate  v.  Herkimer  Manufae,  Co,,  9  Barbi,  S.  C. 
R.,2e7. 

A  general  verdict  in  snch  a  case  cannot  be  sustained.    lb. 

See  section  121,  and  laws  of  1847,  cap.  337.  Laws  of  1846,  c.  159.  And  ae6 
some  remarks  on  the  practice  in  action  of  ejectment— 1  Code  Rep.,  19. 
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TITLE  XIV. 


Promsiand  relating  to  Eadsting  SuitsJ 


SicTioa  456.    Appeal  from  ad  order  at  special  term,  on  summafy  application,  after 

judgment. 

457.  Writ  of  error  in  all  oasea  abolished.    Appeal  sobstitated. 

458.  Bxeoation  when  issnable  on  a  jadgment  docketed  before  Joly  1, 

184a 

459.  Proceeding  by  rehearing  abrogated. 

460.  Appeals  flram  final  decrees,  by  a  single  jndge,  in  supreme  court,  in 

salts  in  equity  pending  on  July  1,  1847,  when  to  be  taken. 

461.  Issues  of  fact  in  county  court  or  common  pleas  before  July  1,  1848, 

how  tried. 

§  466.  Appeal  from  order  at  a  special  term^  on  summary 
a/ppliGoJticm  after  judgmervt. — ^The  appeal  mentioned  in  section 
9,  of  the  act  to  facilitate  the  determination  of  existing  suits  in 
the  conrts  of  this  State,  may  also  be  taken  from  an  order  made 
at  a  special  term,  on  a  snmmarj  application  in  an  action  after 
judgment,  when  such  order  involves  the  merits  of  the  applica- 
tion, or  some  part  thereof. 

§  457.  Writ  of  error  in  all  eases  (Aolished.  Appeal  «uft6^ 
t/uted. — Ko  writ  of  error  shall  be  hereafter  issued  in  any  case 
whatever.  Wherever  a  right  now  exists  to  have  a  review  of  a 
judgment  rendered,  or  order  or  decree  made  before  the  first 
day  of  July,  1848,  such  review  can  only  be  had  upon  an 
appeal  taken  in  the  manner  provided  by  this  act ;  and  all  ap- 
peals heretofore  taken  from  such  judgments,  orders,  or  decrees, 
under  the  provisions  of  the  code  of  procedure,  which  are  still 
pending  in  an  appellate  court,  and  not  dismissed,  shall  be  valid 

*  Upon  the  code  and  supplementary  act  of  1848,  a  question  was  raised  as  to 
what  was  an  existing  suit ;  aod  where  in  an  action  at  law  a  declaration  was  deliYered 
to  the  sheriff  for  service  before  the  code  went  into  effect,  but  was  not  served  until 
after  the  code  took  effect,  it  was  held  not  to  be  an  existing  suit,  and  the  declaration 
was  set  aside.    Dirfendwf  ▼.  Elwood^  3  Pr.  R.,  385 :  I  Code  Rep.,  49. 

An  equity  suit  in  which  the  aubpoBna  to  appear  and  answer  was  tested  and  issued 
prior  to  1st  July,  1848,  but  not  served  until  after  that  time,  was  held  to  be  an  exist- 
ing suit.    Angela  v.  Fan  Burgh,  1  Code  Rep.,  84. 
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and  effectual.  Bat  this  section  shall  not  extend  the  right  of 
review  to  any  case  or  question  to  which  it  does  not  now  extend, 
nor  the  time  for  appealing,  nor  shall  it  apply  to  a  case  where  a 
writ  of  error  has  been  already  issued. 

Section  457  of  the  oode  of  1848,  avthorizee  a  reriew  only  in  oasea  where  the 
jodpnent,  decree,  or  order  appealed  from,  waa  entered  before  the  code  was  passed, 
and  where  a  right  of  review  existed  by  the  previoas  law.  Dunlop  ▼.  Bdwardt,  3 
Code  Rep.y  197. 

A  writ  of  error  will  not  lie  to  review  in  the  eoart  of  appeals,  a  decision  of  the 
•npreoie  court,  made  at  special  term,  awardinff  a  peremptory  manoamus.  People  ▼. 
i9lMie,  1  Code  Rep.,  88.  ^     r        r    j  t 

%  458.  Execution  when  iesualle  on  a  judgment^  docketed  h&- 
fore  July  1, 1848. — An  execution  may  be  issued  without  leave 
of  the  court  upon  a  judgment  docketed  before  the  first  day  of 
July,  1848,  or  now  or  hereafter  to  be  rendered  Jn  an  action 
pending  on  that  day,  at  any  time  within  five  years  after  the 
rendering  of  the  judgment. 

See  sections  383,  384. 

§  459.  (Amended,  1851.) — Application  of  this  act  to  actions 
pendvnff — Exstraordinary  terms. — ^The  provisions  of  this  act 
apply  to  future  proceedings  in  actions  or  suits  heretofore  com- 
menced, and  now  pending  as  follows  : 

1.  If  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subsequent  proceedings  : 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  subsequent  pro- 
ceedings : 

3.  After  a  judgment  or  order,  to  the  proceedings  to  enforce, 
vacate,  modify,  or  reverse  it,  including  the  costs  of  an  appeal. 
Whenever  the  judges  of  the  supreme  court  in  any  district  find 
that  the  court  at  any  term  or  circuit,  has  not  been,  or  will  not 
be  able  to  dispose  of  all  the  cases  upon  the  calendar,  they  may 
request  the  governor  to  assign  other  judges,  and  if  necessary, 
appoint  extraordinary  terms  and  circuits,  for  the  purpose  of 
disposing  of  such  cases.  The  governor  may  thereupon  make 
such  assignment,  and  the  judges  assigned  must  hold  the  courts 
accordingly. 

Before  amendment  this  section  was  as  follows :  The  proeeedinjr  by  rehearing, 
provided  for  in  the  act  in  relation  to  the  judiciary,  passed  May  IS,  1847,  and  modified 
in  sections  7  and  8  of  the  act  to  facilitate  the  determination  of  existing  suits  in  the 
courts  of  this  State,  passed  April  12,  1848,  is  hereby  abrogated,  so  far  as  it  reUites 
to  the  appeals  provided  for  in  this  section. 
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§  460.  (Amended,  1851-1852.)  Ajffpeal  from  certam final 
decrees  allowed. — An  appeal  may  be  taken  from  any  final 
decree  entered  upon  the  direction  of  a  single  judge,  in  any  snit 
in  equity  pending  in  the  supreme  court  on  the  first  day  of  July, 
one  thousand  eight  hundred  and  forty-seven,  ^'  at  any  time  be- 
fore the  first  day  of  November,  one  thousand  eight  hundred 
and  fifty-two.  But  this  section  shall  not  apply  to  cases  where 
a  rehearing  has  already  been  had  or  ordered,  or  to  the  case  of 
a  decree  entered  before  the  passage  of  this  act,  and  to  review 
which  no  attempt  in  good  faith  has  been  or  shall  have  been 
made  within  thirty  days  after  notice  of  the  entry  of  such 
decree."  Such  appeal  shall  be*  taken  in  the  manner  provided 
in  sections  three  hundred  and  twenty-seven  and  three  hundred 
and  forty-eight. 

The  part  wilhio  inverted  commas,  was  snbstitated  by  the  amendment  of  1851  for 
these  words :  "  Within  ninety  days  from  the  time  this  aot  shall  take  effeot ;  bat  this 
section  shall  not  apply  to  cases  where  a  rehearing  has  already  been  had  or  ordered, 
and." 

The  amendment  of  1852  was  to  extend  the  time  for  appeal,  from  let  NoTomber, 
1851,  to  1st  November,  1853. 

This  section  is  not  nnoonstitational,  it  is  merely  a  proviaion  extending  the  time 
for  bringing  an  appeal.  It  affects  the  remedy  only.  Butch  ▼.  Newbury,  4  FT.,  R., 
145. 

No  snit  in  equity  was  pending  in  the  supreme  coort,  on  "  the  first  day  of  Jnly, 
1847,"  nor  until  the  1st  Monday  in  July  (5th  July,  1847).  Const,  art.  xiv.,  s.  S. 
But  it  is  ondoubtedly  the  intention  of  the  legislatare,  by  this  section,  to  restore  the 
right  to  a  rehearing  in  soibB  in  equity  pending  on  the  first  Monday  in  Jnly,  1847, 
where  it  has  been  lost,  and  this  section  is  to  be  construed  as  applicable  to  all  suits 
in  equity  pending  in  the  supreme  court  on  the  1st  Monday  (the  5th)  in  Jnly,  1847. 

Where  a  suit  in  equity  was  pending  In  February,  1847,  and  a  decree  was  made 
on  2lBt  of  April,  1851,  and  notice  of  the  entry  of  such  decree  was  served  13th  May, 
1851,  and  no  attempt  to  obtain  a  rehearing,  or  to  appeal,  was  made  until  17th  July, 
1851,  when  a  notice  of  appeal  was  served,-^it  was  held  that  the  time  to  appeal  was 
passed,  and  the  ^>peal  was  dismissed  for  that  reason.  Mamm  v.  Jon^w,  1  Code  Rep^, 
N.  S.,  335. 

§  461.  Iseue  qf  fact  in  county  court  or  common  pleas  hefcre 
July  1, 1848,  how  tried. — An  iBSue  of  fact  joined  in  a  county 
court,  or  court  of  common  pleas,  before  the  first  day  of  July, 
one  thousand  eight  hundred  and  forty-eight,  or  then  pending 
in  that  court  on  appeal,  shall  be  tried  by  a  jury,  unless  the 
parties  otherwise  agree. 
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TITLE  XV. 


General  Proviaions. 

SconoN  463.  Definition  of  «  real  property." 

463.  Definition  of^peraonal  property." 

464.  Definition  of  **  property." 

465.  Definition  of  *<  district." 

466.  Definition  of  *'  clerk." 

467.  Rale  of  strict  oonstruction  of  statntee  inapplicable  to  thia  act 

468.  Statutory  provisions  inoonsisteot  with  this  act,  repealed. 

469.  Rules  and  practice  inconsistent  with  this  act,  abrogated. 

470.  Judges  to  make  general  rules. 

471.  This  act  not  to  aBect  certain  proceedings  and  statutory  proTinons. 

472.  Certain  parts  of  revised  and  other  statutes  not  repealed. 

473.  This  act,  when  to  teke  efieot 

§  462.  [383.]  Definition  of  "  real  property:'— The  words 
"real  property,"  as  nsed  in  this  act,  are  co-extensive  with 
lands,  tenements,  and  hereditaments. 

§  463.  [384.]  DefitviUon  of  ^^  personal  proper  ly^' — ^The 
words  "personal  property,"  as  used  in  this  act,  inc  lude  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

A  claim  for  services  rendered  is  not  personal  property  within  the  meaning  of  thki 
aeotion.     Th§  PeopU  v.  Hulbert,  1  Code  Rep.  N.  S.,  75. 

§  464.  [3S6.J  Definitionof  property :'— The  word  "  prop- 
erty," as  used  in  this  act,  includes  property  real  and  personal. 

§  465.  [386.]  Dejmition  of  "  diePrict:'— The  word,  "  dis- 
trict,"  as  used  in  this  act,  signifies  judicial  district,  except 
when  otherwise  specified. 

§  466.  [387.]  Definition  of  "  derk:'— The  word  *'  clerk," 
as  used  in  this  act,  signifies  the  clerk  of  the  court  where  the 
action  is  pending,  and  in  the  supreme  court,  the  clerk  in  the 
county  mentioned  in  the  title  of  the  complaint,  or  in  another 
county  to  which  the  court  may  have  changed  the  place  of  trial, 
unless  otlierwise  specified. 

An  official  statute  certificate,  signed  by  a  deputy  clerk,  withont  stating  that  the 
derk  was  absent,  held  sufficient.   4  Pr.  X.,  353. 

See  note  to  section  313|  and  Andr€iD9  ▼.  Durante  7  Pr.  R.»  191. 


443  GEHBRAL  PB0YIBI0N8.  [§§  467 — i69. 

§  467.  Stile  of  strict  condruotion  of  stakUes  inajapUcable  to 
this  act. — ^The  rale  of  common  law,  that  statutes  in  derogation 
of  that  law  are  to  be  strictly  constmed,  has  no  application  to 
this  act. 

§  468.  [388.]  (Amended  1849.)  Statutory  provisions  incon- 
sistent udth  this  act  repealed. — All  statutory  provisions  incon- 
sistent with  this  act,  are  repealed ;  but  this  repeal  shall  not  re- 
vive a  statute  or  law  which  may  have  been  repealed  or  abolished 
by  the  provisions  hereby  repealed.  And  all  rights  of  action  given 
or  secured  by  existing  laws,  may  be  prosecuted  in  the  manner 
provided  by  this  act.  If  a  case  shall  arise  in  which  an  action  for 
the  enforcement  or  protection  of  a  right,  or  the  redress  or  pre- 
vention of  a  wrong,  cannot  be  had  under  this  act,  the  practice 
heretofore  in  use  may  be  adopted  so  far  as  may  be  necessary  to 
prevent  a  failure  of  justice. 

Hi'ii  ■eetion  w  ideDticftl  with  seotion  38S  in  the  eode  of  1848,  and  it  was  dedded 
that  it  prewired  the  right  to  a  creditor's  bill  given  by  the  reybed  etatatee  (3  R.  S., 
3rd  ed.,  234,  a.  62,  et  teq.)^  in  cases  where  au  exeeation  had  been  issoed  aod  retomed 
nnsatiified  prior  to  the  code.  Quick  t.  KeeleVy  2  Sand.  S.  O.  R.,  231 ;  Dunham  ▼. 
NiehoUon,  2  ib,  636.  It  has  also  been  held  that  this  section  gives  the  right  to  pro- 
ceed by  sammons  and  complaint  for  an  admeasurement  of  dower.  Totonaend  y. 
Towntend,  2  Sand.  S.  C.  R.,  713.  And  in  like  manner  for  partition  of  landa.  See 
note  to  section  448.  Also,  in  like  manner,  to  pursue  the  remedy  of  a  creditor's  suit 
Bee  note  to  section  71. 

The  judiciary  act  of  1847,  when  applied  to  appeals  depending  on  the  1st  of  Jnly, 
1848,  is  not  so  inconsistent  with  anything  in  the  code  as  to  come  within  the  repeid- 
ing  section.  Per  Bronson,  Ch.  J.,  ButUr  t.  MilUr^  3  Pr.  R.,  339.  The  code-makers 
did  not  intend  to  take  away  any  right  which  bad  already  attached  under  the  old  law, 
but  only  to  change  the  law  for  the  future.    Jb. 

*'  Tliis  section  was  inserted  in  the  former  code  in  the  same  language  as  it  is  in 
the  present  one.  It  was  not  intended  to  provide  for  a  case  in  which  a  difficulty  might 
arise  out  of  the  repeal  of  a  provision  in  a  former  oode,  for  it  was  an  enactment  con- 
tained in  the  former  code  itself;  but  it  was  a  wise  provision  made  by  the  legislature, 
lest  in  the  radical  change  introduced  by  a  new  and  untried  system,  that  syston  might 
be  found  not  adapted  to  all  exigences,  and  might  leave  some  cases  without  the  appro- 
priate remedies.  The  legislature  foresaw  that  there  might  be  instances  like  that  of 
Cran*  v.  Sawyer^  1  Code  Rep.  N.  S.,  50,  in  which  the  forms  of  prooeedings  sanc- 
tioned by  the  code  could  not  be  applied  to  the  case ;  and  therefore  in  such  instances, 
they  authorized  a  prooedore  under  the  former  system,  ao  far  as  to  prevent  a  failure 
of  justice.  Again,  *  the  praetiee  heretofore  in  use^  means  the  practice  which  pre- 
vailed before  the  code."     Church  v.  Bhodet,  6  Pr.  R.,  285. 

§  469.  [389.]  (Amended  1849.)  JSicles  amd practice  incon- 
sistent with  this  act  abrogated, — The  present  rulee  and  practice 
of  the  courts  in  civil  actions,  inconsistent  with  this  act,  are  abro- 
gated, but  where  consistent  with  this  act,  they  shall  continue  in 
force  subject  to  the  power  of  the  respective  courts  to  relax, 
modify,  or  alter  the  same. 

This  section  is  identical  with  section  389  in  the  code  of  1848,  which  was  held  not 
to  abrogate  the  principles  whioh  governed  the  praotioe  with  respect  to  aifidavili  to 
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hold  to  bail,  and  ahowior  oauao  of  aotion,  and  Tacating  ordera  to  hold  to  bail.    JUTar- 
tm  ▼.  Vanderlip,  3  Pr.  R.,  265. 

§  470.  (Ameaded  1851-1852.)  Judges  to  meet  wixd  make 
general  rules. — The  judges  of  the  supreme  court,  of  the  su- 
jperior  court  of  the  city  of  New  Yorh^  wad  of  the  cov/rt  of 
common  pleas  for  the  city  and  county  of  New  Yorh^  shall  meet 
in  general  session  at  the  capitol  in  the  city  of  Albany,  on  the 
first  Wednesday  in  August,  1852,  "  and  every  two  years  there- 
after, and  at  such  sessions  shall  revise  their  general  rules,  and 
make  such  amendments  thereto  as  experience  has  shown  to  be 
necessary  to  carry  into  effect  the  provisions  of  the  Code  of  Pro- 
cedure, and  make  such  further"  rules  as  they  deem  proper,  not 
inconsistent  with  the  provisions  of  this  act.  The  rules  so  made 
shall  govern  the  superior  court  of  the  city  of  New  York, 
the  court  of  common  pleas  of  the  city  and  county  of  New 
York,  and  the  county  courts,  so  far  as  the  same  may  be 
applicable. 

The  amendment  of  1852  waa  the  inaertion  of  the  worda  in  italic. 
The  amendment  of  1851  waa  the  subfltitution  of  the  words  within  inverted  oom- 
maa  for  theae  worda — **  1849,  and  at  auch  sesaion  make  general  rulea  to  carry  into 
effeot  the  provisions  of  thia  act,  and  each  other ;"  and  the  omission,  at  the  end,  of 
theae  worda^*'  Until  such  general  session  of  the  supreme  court,  the  general  terms 
reapectively  of  that  court,  and  of  the  other  courta  mentioned  in  this  section,  may 
make  temporary  rules  in  like  cases,  to  con  tin  ae  in  force  until  the  first  day  of  Sep- 
tember next,  and  no  longer ;  and  from  and  after  the  first  day  of  September  next  the 
aziating  general  rules  of  the  supreme  court,  adopted  in  July,  1847,  so  far  as  the  same 
remain  now  in  force,  ahall  be  abrogated." 

§  471.  [390.]  (Amended  1849-1852.)  Thia  act  not  to  affect 
certain  proceedings  cmd  statutory  jpromsons. — ^Until  the  legisla- 
ture shall  otherwise  provide,  the  second  paH  of  this  act 
shall  not  affect  proceedings  npon  mandamns,  or  prohibi- 
tion ;  nor  appeals  from  surrogates'  courts ;  nor  any  special 
statutory  remedy  not  heretofore  obtained  by  action;  nor 
any  existing  statutory  provisions  relating  to  actions  not  in- 
consistent with  this  act,  and  in  substance  applicable  to  the 
actions  hereby  provided;  nor  any  proceedings  provided  for 
by  chapter  five  of  the  second  part  of  the  Eevised  Statutes, 
or  by  the  sixth  and  eighth  titles  of  chapter  five  of  the  third 
part  of  those  statutes,  or  by  chapter  eight  of  the  same  part, 
excluding  the  second  and  twelfth  titles  thereof,  or  by  the  first 
title  of  chapter  nine  of  the  same  part ;  except  that  when  in 
consequence  of  any  such  proceeding  a  civil  action  shall  be 
brought,  such  action  shall  be  conducted  in  conformity  to  this 
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act ;  and  except  also,  that  where  any  particular  provision  of 
the  titles  and  chapters  enumerated  in  this  section  shall  be 
plainly  inconsistent  with  this  act,  such  provision  shall  be 
deemed  repealed. 

The  ameDdmeDt  of  1853  is  the  ineertion  of  the  words,  "  th9  teeendpari  of." 

This  sectioD  was  subetitated  ia  1849  for  section  390  in  the  code  of  184a 

'*  It  is  not  clear  what  is  meant  by  bringing  an  action  in  consequence  of  any  soeh 
proceedings.  It  cannot  be  an  action  of  ejectment  after  partition,  for  this  wooM  have 
been  so  as  a  matter  of  course.  The  more  reasonable  oonstrnction  is,  that  the  pro- 
ceedings are  to  be  condacted  as  suiti  noder  the  coda,  except  that  when  they  are  not 
provided  for  in  that,  the  former  statute  remains  in  force."  Per  Hand,  J.,  in  WaUtn 
▼.  Brigham,  3  Pr.  R.  290  ;  1  Code  Rap.  67. 

By  this  section,  all  prooeedings  upon  appeals  ft'om  surrogates'  courts  are  entirely 
excluded  from  the  operation  of  any  of  the  provisions  in  the  code ;  thay  must  be  gov- 
erned by  other  statutes.    Sherman  v.  Young,  6  Pr.  R,  318. 

The  following  is  a  list  of  the  matters  excepted  from  the  operation  of  the  eode  by 
this  section : 

"  Provisions  for  the  better  security  of  mechanics  and  others  erecting  buildingia 
and  furnishing  materials  therefor,  in  the  several  cities  of  this  State,  and  in  certain 
vUlages."    S2R.S..558. 

"  Writs  of  habeas  eorpue  and  eertiorari,  in  certain  cases."    /6.,  559. 

"  Attach  raenls  against  absconding,  concealed,  and  non-resident  debtors."   /i.,  1. 

**  Custody  and  disposition  of  the  estates  of  idiots,  lunatics,  penons  of  unsound 
mind,  and  habitual  drunkards.'*    lb, 

"  Trespass  on  lands."     lb, ,  388. 

*'  Proceedings  to  discover  the  death  of  persons  upon  whose  lives  any  particnlar 
estate  may  depend."    /6.,  343. 

'*  Bringing  and  maintaining  suits  by  ooor  persons."    /6.,  444. 

*'  Suits  by  and  against  executors,  and  administraton^  and  against  heirs,  devisees, 
and  legatees."    /6.,  447. 

"  Proceedings  by  and  against  corporationB,  and  public  bodies,  having  certain  cor- 
porate powers,  and  by  and  against  officers  representing  them.**     /6.,  457. 

'<  Suits  against  sheriffs,  surrogatei^  and  other  officers  on  their  official  bonds."  /(., 
476. 

*'  Actions  for  penalties  and  forfeitures,  and  provisions  for  the  colleotion  and  re- 
mission of  forfeited  recognizances,  and  fines  impoeed  by  courts."    /6.,  480. 

'*  Proceedings  for  the  admeasurement  of  dower."    /6.,  488. 

<'  Proceedings  for  the  colleetioo  of  demands  against  ships  and  vessels."  lb.,  493  ; 
and  see  laws  of  1850,  p.  670. 

'*  Proceedings  for  the  recovery  of  rent  and  of  demised  premises."    /(.,  500. 

^'  Summary  proceedings  to  recover  the  possession  of  land  in  certain  cases."  ift., 
507  ;  and  see  laws  of  1849,  p.  291. 

**  Distraining  cattle  and  other  chattels  doing  damage,  and  of  distraining  In  other 
eases."    lb.,  5X7. 

*'  Proceedings,  as  for  contempts,  to  enforce  civil  remedies,  and  to  protect  the 
rights  of  parties  in  civil  actions."    lb,  534. 

*<  ArbitraUons."    /&.,  541. 

'<  Foreclosure  of  mortgages  by  advertisement"    lb.,  545. 

'*  Proceedings  for  the  draining  of  swamps,  marshes,  and  other  low  lands."  Ib^ 
548 ;  and  see  laws  of  1850,  p.  621. 

^<  General  miscellaneous  provisions  concerning  suits  and  proceedings  In  civil  ae- 
tiona"     /6.,  550. 

This  section  preserves  the  petition  for  admeasurement  of  dower,  but  a  party 
may  either  adopt  the  petition  or  the  summons  and  complaint.  Tewntend  v.  7oi0R«ni«, 
3  Sand.  S.  C.  R.,  713  ;  and  sections  S4  and  95  of  2  R.  S.,  617,  are  retained  by  this 
section.  Murray  v.  Haekine,  4  Pr.  R,  263,  and  see  note  to  section  303,  and 
2  R.  S.,  253,  s.  74,  75  are  reUined  by  the  code.  McChwn  ▼.  Morrsio,  3  Code 
Repi,  9. 

"  The  true  principles  applicable  to  the  titles  named  in  this  section,  are:  Where 
the  tities  ereatee  the  proceeaing,  and  contains  full  directions  as  to  the  form  and  mode 
of  conducting  it,  or  where  the  title  modifies  a  common-law  remedy,  so  as  to  make  it 


§g  472,  473.]        GENERAL  PBOYISIONS.  446 

eMentially  new  and  rtaintory ;  In  raoh  oases  the  ri((ht  and  remedy  remain  nnaeparat- 
ed  and  an.iltered.  But  where  the  titles  merely  provide  for  proceedings  preliminary 
to  an  action,  or  establish  certain  principles  of  law  or  roles  of  evidence,  to  govern 
suits  between  certain  parties,  under  certain  circumstances,  without  materially  affect- 
ing the  form  of  the  action  or  manner  of  oondnoting  it  in  other  respects, — ^there  the 
proceedings  are  retained  and  applied  to  the  new  system,  and  the  action,  not  depend' 
ing  upon  the  old  statute,  is  to  be  conducted  in  conformity  with  the  code.  In  the 
latter  class  may  be  placed  the  statutes  in  relation  to  suits  by  poor  persons,  by  and 
against  administrators,  fixing  the  damages  for  trespass  in  certain  cases,  dLc  ;  which 
do  not  seriously  affect  the  forms  of  action,  but  are  as  a|iplicable  to  the  new  system 
as  to  the  old.  in  the  former  class  may  be  placed  proceedings  in  partition ;  proceed- 
ings against  corporations  in  courts  of  law ;  admeasurement  of  dower ;  proceedings 
for  the  collection  of  demands  agaiost  ships  and  vessels ;  forcible  entries  and  detainers; 
writ  of  nuisance,  and  actions  of  waste ;  all  of  which  are  either  entirely  creatures  d 
the  statute,  by  which  the.  right  and  remedy  are  made  inseparable,  or  are  common 
law  actions,  so  far  modified  by  the  statute  as  to  be  iDOonsisteut  with  any  otber  gene- 
ral form  of  remedy:*'  Per  Barculo,  J.,  in  Traver  v.  Tra  ver,  1  Code  Rep,,  112. 
See,  also,  sections  108,  109,  and  supreme  court  rule,  90. 

§  472.  Certain  parts  of  revised  and  other  statutes  not  re- 
jpecHed. — Nothing  in  this  act  contained  shall  be  taken  to  repeal 
section  23  of  article  2  of  title  5  of  chapter  6,  part  3d  of  the 
Bevised  Statutes,  or  to  repeal  an  act  to  extend  the  exemption 
of  household  famiture  and  working  tools  from  distress  for  rent 
and  sale  under  execution,  passed  April  11, 1842. 

§  473.  [891.]  (Amended  1849).  This  act  when  to  take  ef- 
fect,— This  act  shall  take  effect  on  the  first  day  of  July,  1848 ; 
except  that  sections  22,  28,  24,  and  25  shall  take  effect  im- 
mediately. 

The  code,  (passed  lltb  April,  1849),  took  eflfeot  twenty  days  after  its  passsge. 
The  last  [this]  section  of  the  code  should  be  considered  as  a  portion  of  the  origioal 
code,  and  applicable  to  such  portions  of  the  amended  code  as  existed  prior  to  April 
11,  1849.  But  considering  the  amended  code  as  a  substitute  for  the  origioal,  to  take 
effect  on  1st  of  July,  1848,  would  be  to  give  it  a  retrospective  effect,  contrary  to  the 
settled  principles  applicable  to  the  oonsiruotion  of  statutes,  Oamble  v.  Beaitie^  4 
Vt.  R.,  41. 


SUPPLEMENTARY    ACT. 


AN  ACT 

To  amend  an  act  enUUed  ^^  An  act  to  facilitate  the  determina- 
tion of  existing  suite  in  the  oourta  of  this  State?^ 

PasMd  April  11,  1849. 

The  people  of  ths  State  of  New  Yorkj  represented  in  Senate 
and  Assembly  J  do  enact  as  follows : 

The  act  entitled  "  An  act  to  facilitate  the  determination  of 
existing  snits  in  the  courts  of  this  State,"  passed  April  12, 
1848,  is  hereby  amended  so  as  to  read  as  follows : 

§  1.  {Amended  1849.)  The  act  to  simplify  and  abridge  the 
practice,  pleadings,  and  proceedings  of  the  courts  of  this  State, 
passed  April  12,  1848,  and  amended  at  the  present  session  of 
the  Legislature,  is  herein  designated  as  the  ^^  Code  of  Proced- 


ure.'' 


TITLE  L 
Provisions  relating  to  the  Cowrts  in  general. 

CHAprn  1.     SeotioDB  of  the  Code   of  Plroeedara  referred  to  and  q>pUed  to 

eiiitiD^  intti. 
2.      Other  proviaioiia  relating  to  ezistiDg  anita. 


Chapter  L 

Sections  of  the  Code  of  Proced'wre  referred  to  amd  applied  to 

existing  suits. 

§  2.  {Amended  1849.)  The  provisions  of  the  Code  of  Proce* 
dure,  contained  in  the  following  sections  thereof,  are  hereby 
applied,  so  far  as  the  same  are  applicable,  to  future  proceedings 


448  BUFFLEKENTAJIT    ACT. 

in  civil  suits,  whether  at  law  or  in  equity,  pending  on  the  firBt 
day  July,  1848,  as  follows : 

A  writ  of  error  was  held  to  be  a  "  satt "  within  this  seotJon.  Cfrtner  t.  Cms, 
3Pr.  R.,341. 

Where  an  appeal  to  a  oonnty  eourt  was  perfected  bv  the  service  of  the  necessary 
papers  upon  the  justice,  oo  the  3d  of  Jnne,  1848,  held  that  it  was  a  wit  pending  on 
the  Ist  of  July,  1848.     Teall  ▼.  Van  Wyck,  10  Barb.  S.  C.  R.,  376. 

See  note  to  section  8  of  the  code. 

1.  Sections  seventy-two,  one  hundred  and  twenty-one,  one 
hundred  and  sixtj-nine  to  one  hundred  and  seventy-six,  both 
inclusive,  three  hundred  and  fifteen,  and  three  hundred  and 
eighty-eight,  to  proceedings  in  actions  in  the  supreme  court,  in 
the  county  courts,  in  the  superior  court  of  the  city  of  New  York, 
in  the  court  of  common  pleas  for  the  city  of  New  York,  in  the 
mayors'  courts  of  the  cities  of  Albany,  Hudson,  Troy,  and 
Bochester,  and  in  the  recorders'  courts  in  the  cities  of  Buffalo 
and  Utica. 

2.  Sections  two  hundred  and  ninety-two  to  three  hundred 
and  two,  both  inclusive,  to  executions  on  a  judgment  or  decree 
in  any  of  these  courts,  hereafter  issued  against  any  person,  to 
the  sheriff  of  the  county  where  he  resides,  or  if  he  reside  out  of 
the  State,  to  the  sheriff  of  the  county  where  the  record  of  jadg- 
ment  is  filed  or  the  decree  enrolled;  the  word  ^'judgment," 
in  these  sections,  being  taken  to  include  a  decree. 

The  words  <*  hereafter  issued  "  in  this  section  mean  after  July  1, 1848.  Dunham 
T.  Nickotton,  2  Sand.  S,  C.  R.,  636. 

8.  Sections  three  hundred  and  twenty-three  to  three  hun- 
dred and  thirty-one,  both  inclusive,  three  hundred  and  thirty- 
three  to  three  hundred  and  forty-seven,  both  inclusive,  and 
three  hundred  and  fifty-one  to  three  hundred  and  seventy-one 
both  inclusive,  to  the  review  of  judgments,  decrees,  and  final 
orders  from  which  no  writ  of  error  or  appeal  shall  have  been 
already  taken,  the  word  ^^  judgment "  being  taken  to  include 
a  decree,  and  "judgment  roll"  to  include  the  record  of  judg- 
ment and  enrollment  of  decree. 

Farmers*  Loan  and  Truet  Co,  t.  Carroll,  4  Pr.  R,,  211 ;  1  Code  Rep.,  112. 

4.  Sections  three  hundred  and  ninety  to  three  hundred  and 
ninety-nine,  both  inclusive,  four  hundred  and  six  to  four  hun- 
dred and  fifteen,  both  inclusive,  four  hundred  and  seventeen, 
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and  four  bnndred  and  eighteen,  to  proceedings  in  actions  in  all 
the  conrts  of  civil  jurisdiction  in  the  State. 

5.  Section  four  hundred  and  two,  to  non-enumerated 
motions  in  the  courts  mentioned  in  the  first  subdivision  of  this 
flection. 

8«e  note*  to  seetioiit  401,  40S,  403,  of  tbe  code. 

This  tectioii  does  not  anthoriie  an  appeal  where  the  rait  wtm  tenninated  by  jn40- 
moDt  before  the  code  took  effect 

The  *^  final  orden"  from  which  that  eeetion  anthoriaea  an  appeal  to  thii  oourt, 
mr%  a  MOBMy  Olden  made  in  speoial  proeeedingi^  or  npon  rammary  application  after 
judgment ;  and  in  the  latter  cue  the  application,  it  seems,  most  concede  the  Taliditv 
of  the  jodgment,  and  seek  relief  npon  matter  anting  fubaeqnently.  Dmmhf  ▼.  Ba^ 
uard*^  3  Code  Rep.,  197. 

A  &ial  decree,  regularly  entered  (not  enrolled),  cannot  be  corrected  on  epecial 
motion ;  it  mutt  be  by  a  re-hearing,  or  if  enroUedy  by  bill  of  review.  Pieohia  ▼. 
Everurd,  4  Pr.  R,  113.    S  Code  Rep.,  69. 


Chafteb  II. 

OtJ^er  provisions  relating  to  existing  euite.* 

§  3.  Suite  referred  hy  consent.  Reference  to  take  testi- 
mony.— Any  suit  in  equity  now  pending  in  the  supreme  court, 
or  which  may  be  there  pending  before  the  first  day  of  July 
next,  or  any  issue  therein,  whether  of  fact  or  of  law,  or  both, 
may  be  referred  upon  the  written  consent  of  the  parties  con- 
cerned ;  and  upon  the  like  consent,  a  reference  may  be  order- 
ed to  take  testimony,  or  to  report  facts,  or  to  execute  any  order 
or  decree. 

§  *•  Reference  when  directed  hy  court. — ^Where  the  parties 
do  not  consent,  as  in  the  last  section  mentioned,  the  court  may, 

•  See  note  to  IVial  by  Refereee,  p.  384. 

A  reference  ai  to  sorplna  moneye  in  a  enit  pending  in  the  late  court  of  ohaoeery, 
ia  not  a  reference  under  tbie  act  Roger*  ▼.  Moune^yu  1  Code  Rep.,  63.  A  refer- 
ence to  teke  teatimony  in  an  equity  suit  at  i«ue  npon  the  pleadingBi»  cannot  be 
directed  under  thie  act  unleai  by  ooneent.  Flagg  r.  Mungn,  1  Code  Rep.,  17; 
3Barb.S.C.  R.,  11. 

On  a  reference  to  hear  and  determine,  under  code  of  1848,  an  order  to  examine 
a  oo-defendant  waa  neoeeiary.    RoberU  ▼.  ThompwHt  1  Code  Rep.,  1 13. 

Where  the  examination  of  a  long  acconnt  ii  not  necewarily  involved,  a  reference 
w3I  not  be  ordered.    Sheldon  v.  Week*,  7  Leg.  Obe.,  57. 

What  exceptions  to  a  reference  may  be  reviewed  in  the  court  of  appeala.  WtUon 
▼.  AlUny  3  Code  Rep.,  26. 

What  proceedingi  ara  to  be  bad  on  report!  of  refereee  In  raits  pending  July  1, 
1848,  and  hoir  snoh  reporU  may  be  reviewed,  tee  MwkUihuaite  t.  Wtinr^  1  Coda 
Rep.,  61. 
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apoD  the  appUcation  of  either,  or  of  its  own  motiop,  direct  a 
reference  in  snch  sait,  in  the  following  caees : 

1.  Where  the  determination  of  an  issue  of  fact  shall  require 
the  examination  of  aloog  account  on  either  side ;  in  which  case 
the  reference  may  be  to  hear  and  decide  the  whole  issue,  or 
to  report  upon  any  specific  question  of  fact  involved  therein ; 
or, 

3.  Where  the  taking  of  an  account  shall  be  necessary  for  the 
information  of  the  court,  before  decree,  or  for  carrying  an  order 
or  decree  into  effect ;  or, 

3.  Where  a  question  of  fact,  other  than  upon  the  plead- 
ings, shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the 
suit 

§  5.  Report  of  referee  to  stand  as  decisiofi. — ^The  report  of 
the  referee  or  referees  upon  the  whole  cause,  or  upon  the  whole 
of  any  issue  therein,  shall  stand  as  the  decision  of  the  court, 
in  the  same  manner  as  if  the  cause  or  issue  had  been  deter- 
mined by  the  court  at  a  special  term,  and  may  be  reviewed  in 
like  manner. 

8«e  wctMHi  978  of  Code. 

§  6.  (Amended  1840.)  jReferess^  how  appointed. — ^The  ref- 
eree or  referees  shall  be  appointed  in  the  manner  provided  in 
section' two  hundred  and  seventy-three  of  the  code  of  proce- 
dure, and  shall  have  the  powers  specified  in  section  four  hun- 
dred and  twenty-one,  and  the  compensation  spcQified  in  section 
three  hundred  and  thirteen  of  that  code. 

§  7.  He-hearing.  Security  to  he  given.  Notice  of  re-hear- 
ing.— ^No  re-hearing  shall  take  place  at  a  general  term  of  the 
supreme  court,  of  an  order  or  decree  made  at  a  special  term, 
unless  the  same  involve  the  merits  of  the  suit  or  proceeding,  or 
some  part  thereof.  And  further  proceedings  upon  the  order 
or  decree  shall  not  be  stayed,  unless  security  be  given  in  the 
same  manner,  and  to  the  same  extent,  as  would  be  required  if 
an  appeal  were  taken  to  the  court  of  appeals  from  the  same 
order  or  decree,  made  or  confirmed  at  a  general  term.  Kor 
shall  such  re-hearing  be  had,  unless  notice  of  the  same  be  given 
within  ten  days  after  notice  of  the  order  or  decree  reheard, 
with  the  security  thus  required. 

tToder  this  seetion  It  was  held,  in  8ektiwer%om  t.  Maywr  ^.,  of  yew  York  (3 
Tt,  R.,  254),  that  the  proceediDga  to  obtain  a  re*heariBg  were  to  be  goyerned  by  the 
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ad,  Bnd  that  neiirity  nmst  be  given  in  all  casea  on  a  re-hearing,  in  non-ennmerated 
motions  in  equity,  as  well  as  final  deorees.  That  wliere  no  stay  of  proceedings  waa 
ao%ght,  the  security  mnst  be  in  conronnity  to  d  R.  S.,  605,  s.  80,  and  where  a  stay 
waa  reqnirod,  the  security  must  be  given  in  oonfbrmity  with  sections  8S,  83,  84,  and 
85,  of  3  R.  S.,  606. 

That  the  statute  peremptorily  requires  the  security  to  be  given  within  ten  days 
after  notice  of  the  older  or  decree  re-heard,  and  that  the  court  had  no  power  to 
lelieve  a  party  who  had  omitted  to  give  secnriW  within  the  ten  days. — See  also 
Burch  V.  aewhury,  3  How.  Pr.  R.,  S61 ;  1  Code  Rep.,  41.  Wileon  v.  Onderdank, 
1  Code  Rep.,  64 ;  3  Pr.  R.,  319.  Craae  v.  Crane,  1  Code  Rep.,  93.  Butler  v.  Bah* 
each  Jb.  Sheldon  v.  Barnard,  lb,  82.  Finekley  v.  MiUe^  lb,  83.  Poughkeepne 
B'k  V.  Haight,  3  Pr.  R.,  83. 

A  moiion  for  a  review  does  not  involve  the  merits,  and  cannot  be  re-heard. 
Sheldon  v.  Weeks,  1  Code  Rep.,  87.  Conro  v.  Gray,  4  Pr.  R-,  166.  A  motion  to 
disaolve  an  iojunction  may.  lo.  And  so  may  a  decision  awarding  a  peremptory 
mandamus.  People  v.  Steele,  1  Code  Rep.,  88L  An  order  for  re-hearing  snspenJa 
all  proceedinga  on  the  decree.  Finekley  v.  Mille,  lb,,  83.  And  as  to  what  may 
or  may  not  be  taken  to  the  court  of  appeals,  see  Blair  v.  DiUaye,  3  Pr.  R,  422. 
Oraeie  v.  Freeland^  1  Corns.,  228.     Marvin  v.  Seymour,  1  Code  Rep.,  111. 

The  word  **  decree  "  in  this  section  includes  a  **  final  decree,^*  Maeon  v.  Jonee^ 
1  Code  Repk,  N.  8.,  335. 

In  actioDS  peoding  when  the  code  took  effect,  the  proper  mode  of  reviewiuff  a 
decree  made  at  special  term  is  by  a  motion  for  a  re-hearing.  Dempeey  v.  T^fieep 
I  Code  Rep.»  N.  8.,  360. 

Where  a  party  gives  notice  of  appeal  instead  of  re-hearing,  the  adverse  party 
may,  by  not  objecting  in  due  time,  waive  his  right  to  object  to  the  regularity  of  the 
notice^    16. 

§  8.  What  notice  necessary. — ^No  petition  for  a  re-bearing 
need  be  made.  Instead  thereof,  it  eball  only  be  neceseary  to 
serve  a  notice  in  writing  on  the  adverse  party,  and  on  the  clerk 
with  whom  the  order  or  decree  to  be  re-heard  is  entered,  stat- 
ing the  application  for  a  re-hearing  of  snch  order  or  decree,  or 
some  specified  part  thereof. 

The  word  *' decree"  in  this  section  includes  a  "final  decree,**  The  service  of 
a  copy  of  a  decree  marked  *'  copy"  and  signed  by  the  clerk,  is  notice  of  the  decree ; 
and  the  time  to  appeal  will  commence  to  run  from  the  service  of  such  copy.  Jfofon 
V.  Joneoy  1  Code  Rep^,  N.  a,  335. 

§  9.  Appeal  from  on  crder. — Any  party  aggrieved  by  an 
order  made  at  a  special  term  of  the  supreme  court,  in  an  ac- 
tion at  law,  or  in  a  special  proceeding,  when  it  involves  the 
merits  of  the  action  or  special  proceeding,  or  some  part  there- 
of, may  appeal  therefrom  to  the  court  at  a  general  term; 
where,  upon  such  appeal,  the  order  may  be  reversed,  affirmed, 
or  modified,  according  to  law. 

This  section  k  rettoapeetlve  aa  well  aa  prospective.    FwpU  v.  Steele^  1  Cade 

8ee  note  to  section  349  of  code,  and  Iddinge  v.  Bruen,  1  Code  Rep.,  61. 

In  an  action  commenced  before  the  first  of  July,  1848,  and  then  pending,  the 
right  to  appeal  from  an  order  made  at  the  special  term,  mnst  depend  upon  the  9th 
section  of  the  supplementary  act,  and  that  section  gives  the  right  of  appeal  from  such 
orders  aa  •<  Involve  the  merits  of  the  actton."  SeeUy  v.  Chittenden,  10  Barb.  &  C. 
R.t303. 

8ea  section  456  of  the  code. 
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§  10.  Appeal  how  made. — ^The  appeal  in  the  last  section 
mentioned,  may  be  made  hj  the  service  of  a  notice  in  writing, 
on  the  adverse  piuiy,  and  on  the  clerk  with  whom  the  order 
is  entered,  stating  the  appeal  from  the  same,  or  some  speci- 
fied part  thereof.  But  no  such  appeal  shall  be  taken,  unless  a 
judge  of  the  supreme  court  certify,  that,  in  his  opinion,  it  is 
proper  that  the  question  arising  on  the  appeal  should  be  de- 
cided at  the  general  term. 


OOUBIS  IN  nB8T    DIBTBIOT.  ifiS 


TITLE  II. 


PfxmdcnB  rdating  to  CowU  in  the  First  JtuKcial  District.* 

§  11.  (Amended,  1849.)  General  term  of  etipreme  eourtj 
how  oontMued. — ^The  general  term  of  the  supreme  court,  ap- 
pointed to  be  held  in  the  first  judicial  district,  on  the  fint 
Monday  of  April,  eighteen  hundred  and  forty-eight,  shall  be 
continued  from  the  first  Monday  of  each  month  to  the  third 
Saturday  thereafter,  until  and  including  the  third  Saturday 
after  the  first  Monday  of  July,  eighteen  hundred  and  forty- 
eight,  or  until  all  the  cases  on  the  calendar  be  sooner  heard,  or 
a  sufficient  opportunity  be  given  for  the  hearing  thereof. 

§  13.  (Amended  1849.)  Special  terms  and  circuit  courts^ 
how  continued. — ^The  special  terms  and  circuit  courts  appointed 
to  be  held  in  the  first  judicial  district  at  any  time  hereafter, 
before  the  first  day  of  July,  eighteen  hundred  and  forty-eight, 
shall  be  respectively  continued  from  the  first  Monday  of  each 
month  to  the  third  Saturday  thereafter,  until  and  including  the 
third  Saturday  after  the  first  Monday  of  July,  eighteen  hun- 
dred and  forty-eight,  or  until  all  the  cases  ready  thereat  for 
hearing  or  trial  be  sooner  heard,  or  otherwise  disposed  of. 

§  18.  (Amended,  1849.)  General  and  special  terms  in  first 
district. — In  addition  to  the  courts  already  required  by  law, 
there  shall  be  held  on  the  first  Monday  of  September,  eighteen 
hundred  and  forty-eight,  a  general  and  special  term  of  the 
supreme  court,  and  a  circuit  court  in  the  first  judicial  district, 
by  such  judges  as  the  governor  shall,  by  appointment,  in  writ- 

*  Lbw«  of  1853,  cap.  374,  p.  591,  proyide,  **  In  addition  to  the  dronit  oomti  now 
anthoriied  to  be  held  in  the  oity  and  ooonty  of  New-York,  aittinga,  for  the  trial  of 
iawea  of  ftet  triable  by  a  jary,  may  be  held  in  aaid  cHy  and  ooonty,  at  laoh  tiaaee  aa 
ihe  ohief  jndge  of  the  court  of  appeals  may  appoint,  and  all  existing  statntea  relative 
to  the  oirentto  in  the  firat  dlatriot  are  to  apply  to  mieh  aittinga,"  and  tmU  aoTenl  oirevila 
or  eirooita  and  aittinga,  may  be  held  at  Ihe  aame  time. 
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ing,  designate ;  which  terms  and  circuit  court  shall  be  exda- 
lively  devoted  to  the  determination  of  suits  and  proceedings 
in  the  supreme  court,  commenced  before  the  first  day  of  Jolj, 
eighteen  hundred  and  forty-eight. 

§  14.  (Amended,  1849.)  Termsy  how  long  oonUnued. — The 
terms  and  circuit  court,  mentioned  in  the  last  section,  shall 
each  be  continued  in  each  month,  except  October  and  January, 
from  the  first  Monday  to  the  third  Saturday  thereafter,  inda- 
«iye,  until  the  fourth  Saturday  in  February,  eighteen  hundred 
and  forty-nine,  or  until  the  suits  and  proceedings  mentioned  in 
the  last  section,  ready  for  hearing  at  such  courts,  shall  be 
sooner  determined. 

§  15.  In  oaseof  disabilUyy  Oovernor  nkoy  assign  other  judges. 
— li  the  judges  assigned  to  hold  such  general  or  special  terms 
or  circuit  courts,  or  any  of  them,  be  unable,  by  reason  of  sick- 
ness, or  judicial  engagements  elsewhere,  to  sit  until  the  dose 
thereof  the  Governor  shall  assign  other  judges,  not  actually 
engaged  in  holding  court,  to  take  their  places  respectiyely. 

§  16.  When  cause  passed^  hovy  placed  on  the  calendar. — 
When  a  cause,  placed  upon  a  calendar  of  a  court  of  record  in 
the  city  of  Kew  York,  shall  be  regularly  called  and  passed} 
without  a  postponement  by  the  court  for  good  cause  shown,  it 
shall  thenceforth  take  its  place  on  the  same  or  any  future 
calendar,  as  if  the  date  of  the  issue  were  the  time  when  it 
was  thus  passed. 

§  17.  Party  to  state  date  of  issue. — In  the  case  mentioned 
in  the  last  section  it  shall  be  the  duty  of  the  party  placing 
a  cause  upon  the  calendar,  for  a  subsequent  term,  to  state  the 
date  of  the  issue,  as  above  prescribed ;  and  if  he  omit  to  do 
so,  by  reason  whereof  the  issue  retains  its  priority  on  the  calen- 
dar, the  court  on  the  application  of  the  adverse  party,  or  of  its 
own  motion,  may  strike  the  cause  from  the  calendar. 

§  18.  Act  takes  effect  immediately. — ^This  act  shall  take 
effect  immediately,  except  that  section  two  shall  take  effect  at 
the  same  time  with  the  Code  of  Procedure. 
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RULES  OF  COURT.* 


COUKT  OF  APPEAI5. 


ADOPTBD  MAY  25,  1849.— AMENDED  APRIL  7,  1852. 


Ordkbxd,  That  the  following  rules  for  goyeming  the  practice  in  this 
court,  numbered  from  I.  to  XJX,  both  inclusiye,  be  adopted  and  pub- 
lished. 


Rule  I. 


When  the  ai 


appeal  is  from,  a  judgment,  the  return  of  the  clerk  of  the 
court  below  •shall  consist  of  certified  copies  of  the  notice  of  appeal,  and 
the  judgment  rolL  When  the  appeal  is  from  such  an  order  as  is  men- 
tioned in  the  eleventh  section  of  tne  code  of  procedure,  the  return  shall 
consist  of  certified  copies'  of  the  notice  of  appeal,  the  order  appealed 
from^  and  the  papers  on  which  the  court  below  acted  in  making  the 
order. 

Bulk  II. 

The  appellant  shall  cause  the  proper  return  to  be  made  and  filed  with 
the  clerk  of  this  oourt  within  twenty  days  after  the  appeal  shall  be  per- 
fected. If  he  fail  to  do  so,  he  shall  be  deemed  to  nave  waived  the 
appeal ;  and  on  an  affidavit  proving  when  the  appeal  was  perfected,  and  a 
certificate  of  the  clerk  that  no  return  has  been  filed,  the  respondent  may 
enter  an  order  with  the  clerk  dismissing  the  appeal  for  want  of  prosecu- 

*  No  geoeral  nile  or  order  of  the  coirt  of  appes]%  or  of  the  sopreme  eourt,  shall 
be  of  any  force  or  effect  antilit  aha]!  have  been  pablUhed  in  the  newapaper  at  Albany 
In  which  legal  notioea  are  by  law  required  to  be  pnbiiahed,  onoe  in  each  week  for 
three  anoceoiiye  weekn    (Laws  of  1817,  cap.  470,  pi  639,  s.  4.) 
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tion,  with  ccmis ;  and  the  court  bdow  may  thereupon  proceed  aa  though 
there  had  been  no  appeal 

See  note  to  Mction  328  of  the  code. 

An  affidarit  of  the  loipondont  id  NflSoieat  to  prove  when  the  a|ipeal  wae  per- 
fected. 

See  note  to  eeetion  3S9  of  the  code,  le  to  when  the  afipetl  ie  **  perfacUdJ' 

"When  the  printed  eaee  or  error^book  doee  not  ehow  a  retom  made  hy  the  eletk 
below,  the  appellate  oonit  have  no  authority  to  hear  the  argument.  Th€  Ft^jU  t. 
Sarrea|  6  Pr.  R.y  81* 

RuuB  m. 

If  the  return  made  by  iSi<^  derk  of  the  court  below  shall  be  defective, 
either  partr  may,  on  an  affidavit  specifying  the  defect,  &pply  to  one  of  the 
judges  of  this  court  for  an  order  that  the  derk  make  a  further  return  with- 
out delay. 

See  note  to  eeetion  336  of  the  eode. 

Rule  IY. 

The  attorneys  and  guardians,  ad  litems  of  the  respective  parties  in  the 
court  below,  shall  be  deemed  the  attorneys  and  giuudians  of  the  same 
parties  respectively  in  this  court,  until  others  shall  be  retained  or  appcnnted, 
and  notice  thereof  shall  be  served  on  the  advene  party. 

RULK   V. 

In  all  calender  causes  a  case  shall  be  made  by  the  appellant,  which 
shall  consist  of  a  copy  of  the  return  of  the  derk,  and  the  reasons  of  the 
court  below  for  its  judgment,  if  the  same  can  be  procured.  If  the  case  ia 
voluminous,  an  index  to  the  pleadings,  exhibits,  depositions,  and  other 
principal  matters  shall  be  added. 

RuLK  VI. 

All  cases  and  points,  and  all  other  papers  Aimiriied  to  the.  court  in 
calendar  causes,  shall  be  printed  on  white  writing-paper,  with  a  margin 
on  the'outer  edge  of  the  leieif  not  less  than  one  and  a  half  inch  wide.  &e 
printed  page,  exclusive  of  any  marginal  note  or  reference,  shall  be  seven 
mches  long,  and  three  and  a  half  inches  wide.  The  folio,  numbering  firom 
the  commencement  to  the  end  of  the  case,  shall  be  printed  on  the  outer 
margin  of  the  page. 

Rule  VII. 

Within  forty  days  after  the  appeal  is  perfected,  the  appellant  shall 
serve  three  printed  copies  of  the  case  on  the  attorney  of  the  adverse  party. 
If  he  fail  to  do  so,  he  shall  be  deemed  to  have  waived  the  appeal ;  and 
on  an  affidavit  proving  the  default,  the  respondent  may  enter  an  order 
with  the  derk  dismissing  the  appeal  for  want  of  prosecution,  with  costi ; 
and  the  court  bdow  may  thereupon  proceed  as  though  there  had  been  no 
appeal. 

Thii  rvTe  applied  to  appeals  pending  when  this  rale  was  adopted.  Dreisn  v 
Brookt,  2  Code  Rep.,  130. 

See  note  to  seotion  339  of  the  code,  aa  to  when  the  appeal  ia  perfeMad ;  and  aes 
Newton  v.  HarrU,  I  Code  Rep.  N.  S.,  191. 
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Bun  VIIL 

Eitlier  party  may  briDff  on  the  ai|pimeiit  on  a  notice  of  eight  days  ; 
which  notice,  except  in  ciuninal  cases,  shall  be  for  the  fint  &j  of  the 
term. 

A  copy  of  the  notice,  specifying  the  judicial  district  in  which  the 
canse  originated,  shall  be  furnished  to  the  clerk  eight  days  before  the  first 
day  of  the  term. 

The  clerk  shall  make  a  calendar  of  the  causes  thus  noticed,  arrannn^ 
them  in  the  order  in  which  the  returns  were  filed,  specifying  ^  judiciiu 
district  in  which  the  causes  originated  respectively. 

Copies  of  the  calendar  for  the  use  of  the  judffes»  and  five  other  copiea 
to  be  delivered  to  the  clerk,  shall  be  printed  m  &e  manner  as  cases  and 
points  are  directed  to  be  printed. 

8m  Wilkin  V.  Fture;  4  Pr.  R.,  26,  in  note  to  seotion  S56  of  code. 

RuLl  IX. 

{At  amended^  Jum,  1853.) 

At  the  commencement  of  the  argument  the  appellant  shall 'furnish  a 
printed  copy  of  the  case  to  each  of  the  judges,  ana  shall  deliver  ax  other 
copies  to  .tne  derk.  Each  party  shall  at  the  same  time  furnish  to  each  of 
the  judges  a  printed  copy  of  the  points  on  which  he  intends  to  rely,  with 
a  reference  to  the  anthorities  which  he  intends  to  cite ;  and  shall  deliver 
six  other  copies  to  the  clerk,  and  three  copies  to  the  counsel  of  the  adverse 
party. 

The  cases,  points  and  calendars  delivered  to  the  clerk  shall  be  dis- 
posed of  as  follows :  one  copy  of  each  shall  be  kept  bv  the  clerk  with  the 
records  of  the  court,  one  copy  shall  be  deposited  in  the  state  libraiy,  one 
copy  shall  be  deposited  in  eiich  branch  of  the  library  of  the  court  of  ap- 
peai8»  one  copy  shall  be  deposited  in  the  library  of  the  New  York  Law 
institute,  and  one  oopy  shall  be  delivered  to  the  reporter.  • 

RULB  X. 
(Am  inundedt  Jum^  1853.) 

In  all  cases  each  party  shall  briefly  state  upon  his  printed  points,  in  a 
separate  form,  the  leading  facte  which  he  deems  established,  with  a  refer- 
ence to  the  folios  where  the  evidence  of  such  facte  may  be  found.  And 
the  court  will  not  hear  an  extended  discusuon  upon  any  mere  question  of 

RuuE  XL 

The  party  who  has  noticed  and  placed  the  cause  on  the  calendar  for 
aigument,  may  take  judgment,  of  affirmance  or  reversal  aa  the  case  may 
be,  if  the  other  party  shall  neglect  to  appear  and  argue  the  cause,  or  shaU 
neglect  to  funish  and  deliver  cases  or  points,  aa  required  by  the  ninth  and 
tenth  roles. 
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Rule  XIL 

In  die  argament  of  calendar  caiueB  and  motions,  only  one  counsel  will 
be  heard  on  each  side,  onleai  the  court  shall  otherwise  direct. 

Ruu  xnL 

Criminal  cases  shall  have  a  preference,  and  may  be  mored,  on  behalf 
of  the  people*  out  of  their  order  on  the  calendar. 

Bulb  XIV. 
Causes  maybe  submitted  by  the  parties  on  printed  arguments. 

RuuB  XV. 

Motions  will  be  heard  on  the  rooming  of  the  first  day,  and  the  morn- 
ing of  each  following  Tuesday  and  Friday  during  the  term,  before  taking 
up  the  calendar. 

When  notice  has  been  given  of  a  motion,  if  no  one  shall  appear  to  op* 
pose,  it  will  be  ghmted  as  of  course. 

Rule  XVL 

The  remittitur  shall  contain  a  copy  of  the  judgment  of  this  court,  and 
the  return  made  by  the  clerk  of  the  court  below ;  and  shall  be  seiQed 
with  the  seal,  and  signed  by  the  derk  of  this  court 

RuLK  xvn. 

When  a  decree  or  order  shall  be  affirmed  or  reversed  by  the  default 
of  dther  party,  the  remittitur  shall  not  be  sent  to  the  court  below,  unless 
thi8Hx>urt  shidl  otherwise  direct,  until  ten  days  after  notice  of  the  affirm* 
ance  or  reversal  shall  have  been  served  on  the  attorney  of  the  party  in  de- 
fault Service  of  the  notice  shall  be  proved  to  the  clerk  by  affidavit,  or 
by  the  written  admission  of  the  attorney  on  whom  it  was  served. 

RuLK  xvnL 

The  time  prescribed  by  these  rules  for  doiuff  any  act  may  be  enlarged 
by  the  court,  or  by  either  of  the  judges  thereof  and  either  of  the  judges 
may  make  orders  to  stay  proceedings,  which,  when  served  with  papers 
and  notice  of  motion,  shall  stay  the  proceedings  according  to  the  terms  of 
the  order.  Any  order  may  be  revoked  or  modified  by  the  judge  who 
made  it ;  or,  in  case  of  his  absence  or  inability  to  act,  by  either  of  the 
other  judges. 

RtTLl  XIX. 

These  rules  shall  take  effect  on  the  first  day  of  July  next ;  from  which 
time  all  former  rules  are  abrogated,  except  so  £»  as  it  may  be  necessary 
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to  fellow  tbem  upon  appeals  and  writa  of  error  which  shall  be  then  pend- 
ing. 

RuiiB  XX. 

[Adepttd,  January,  1853.) 

Ten  causes  only  will  be  called  on  any  day,  but  after  such  call  causes 
ready  on  both  sides  will  be  heard  in  their  order.  Any  cause  which  is 
regidarly  called  and  passed,  without  postponement  by  the  court  for  good 
cause  shewn,  at  the  time  of  the  call,  will  be  placed  on  all  subsequent  cal- 
endars as  if  the  return  had  been  filed  on  the  day  when  it  was  so  passed. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  of 
course,  on  filing  with  the  derk  in  court  a  note  of  the  proposed  exchange, 
wiUi  the  numbars  of  the  causes,  signed  by  the  respective  attorneys  or 
counsel  Upon  all  subsequent  caJendars  each  of  said  causes  will  take  the 
place  due  to  the  date  of  the  fiUug  of  the  return  in  the  other. 

Any  cause,  except  the  first  ten  upon  the  calendar,  may  be  struck 
therefrom  before  it  is  reached,  of  course  and  without  prejudice,  by  the 
derk  in  court,  on  consent  of  the  parties  who  placed  the  same  upon  the 
calendar,  at  any  time  during  the  first  week  of  term. 

BuLi  XXL 

(Adopted,  January,  1853.) 

The  derk  must  keep  a  memorandum  of  such  exchanged  and  passed 
causes,  and  place  them  upon  all  subsequent  calendars,  in  accordance  with 
the  foregoing  provisions. 


SUPEEME  COURT  RULES. 


ADOPTED  AUGUST  5th,  1862. 


QiiinBitn>.  Th«t  tke  Mowing  RnhB*  AalA  oomiMnee  mm!  take  dbot 
on  the  fiiBt  da7  of  October,  1862. 

Buui  1.  [1.] 

ApplioantB  for  admiiBion  to  practice  is  attorneyB  and  counaelloiB  of 
this  eourt,  who  are  entitled  to  ezaminatioD,  shall  be  ezamiDed  in  open 
court;  the  examination  to  commence  on  the  first  day  of  each  general 
term. 

Bulb  2.  [2.] 

To  entitle  an  applicant  to  an  etaimnatiop,  he  mnat  ptofe  (o  the 
court: 

1.  That  he  is  a  citizen  of  the  United  States,  and  that  he  is  twenty-one 
jeaiB  of  age,  and  a  resident  of  the  district  in  which  he  applies,  which 
proof  may  be  made  by  his  own  affidavit  of  the  fact 

2.  The  evidence  of  good  moral  character  shall  be  the  certificate  of  a 
reputable  counsellor  of  this  C9urt,  or  of  some  other  reputable  peraon 
known  to  the  court ;  but  such  certificate  shall  not  be  deemed  conclusive 
evidence,  and  the  court  most  be  satisfied  on  the  point,  after  a  full  exam- 
ination and  inquiry. 

Rule  3.  [3.1  (Amended.) 

Papers  shall  be  filed  in  the  office  of  the  clerk  of  the  counly  spedfied 
in  the  complaint  as  the  place  of  trial.  And  in  case  the  place  of  trial  is 
changed  for  the  reason  that  the  proper  county  is  not  specified,*  the 

*  These  mlei  were  made  by  the  whole  court,  under  the  authority  of  the  eode, 
and  mmy  be  CMisidered  a*  giving  eonatraotion  to  the  etatvte.  Per  Hand»  J.,  ia 
JIf ycr«  V.  FMt«r,  4  Fr.  R.,  S40. 

See  note  to  mlee  of  court  of  mppesls,  on  page  454,  and  code,  s.  470. 

The  number  within  braoketi  [j  is  the  oorreepondiog  number  of  the  rule,  in  the 
rules  adopted  in  1849. 

The  difference  between  the  present  rules  and  the  rules  adopted  in  Augart,  1349, 
are  pointed  out,  except  where  the  diflferenee  is  palpably  immateriaL 

Throughout  the  present  rules,  the  word  eireuit  is  used  ft>r  eireuit  eourtt  and  the 
word  exeepiioM  for  die  words  biU  s/  €xeeplion$^  respectively  need  in  the  roies  of 
1849,  and  this  difference  is  not  noticed  as  an  amendment. 
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papem  on  file  at  the  time  of  the  order  makiiig  such  chaDge,  shall  be  traaa- 
Mied  to  the  county  specified  in  such  order ;  and  all  other  papers  in  the 
cause  shall  be  filed  in  the  county  so  specified* 

The  wordsi  09  required  by  ueiion  135  t(f  the  cede,  w«rs  fltmok  oat,  in  tbe,r«Tinon 
of  1853,  where  the  afterisk  is  placed. 

See  Andrewe  ▼.  Dwrant,  6  Fr.  R.,  191 ;  and  Code,  a.  276,  n. 

RuLii.     [4.] 

The  several  clerks  of  this  court  shall  keep  in  their  respective  ofiicea,  in 
addition  to  the  '*  judgment  book,**  required  to  be  kept  by  §  279  of  the 
code  of  procedure,  such  other  books,  properly  indexed,  as  may  be  neces- 
sary, to  enter  the  title  of  civil  actions  and  special  proceedings,  and  the 
steps  taken  therein ;  to  enter  the  minutes  of  the  court ;  d<^et  judg- 
ments; enter  orders,  and  all  other  necessary  matters  and  proceedings; 
and  such  other  books  as  the  courts  of  the  respective  districts,  at  a  general 
term,  may  direct 

RtTLi  5.    [5.] 

On  process  or  papers  to  be  served,  the  attorney,  besides  subscribing  or 
endorsinff  his  name,  shall  add  thereto  his  place  of  residence :  and  if  he 
shall  neglect  so  to  do,  papers  may  be  served  on  him  through  the  mail,  by 
directing  them  according  to  the  best  information  which  can  conveniently 
be  obtained  concerning  his  residence. 

This  rule  shall  apply  to  a  party  who  prosecutes  or  defends  in  person, 
whether  he  be  an  attorney  or  not 

An  attorney  has  the  right  himself  to  determine  where  he  reeides  for  tha  purpose 
of  this  rnle,  and  of  having  fiapers  served  on  him ;  and  if  papers  are  sent  to  him  hy 
mail,  Ihey  mint  be  direeted  aocordingly,  provided  he  has  oompKed  with  the  mle 
in  aobeeribiog  aad  endorsing  Jus  papers.  Ewwell  v.  M*Cemiekt  1  Code  Rep.,  N.  8., 
73;  5Pr.  E..337. 

The  words  *^ place  ef  retidenee^^  in  rnle  5,  mnst  he  nnderstood  with  reference 
to  the  name  of  the  poet-office  to  which  the  papers  are  to  be  directed.    76. 

8ee  oode,  a.  410,  and  nota 

Where  the  plaintiff^s  attorney  omitted  to  endorse  hia  naoie  and  reaidenoe  on  the 
copy  declaration  served*  and  afterwards  entered  defendaot'a  delanlt  for  want  of  an 
answer,  the  defiuilt  was  held  to  be  irregular.    1  Pr.  R,,  38. 

Rule  6.    [6.] 

At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff  or  other 
ofltcer  to  return,  deliver  or  file  any  process,  undertaking,  order,  or  other 
paper,  by  the  provisions  of  the  code  of  procedure,  any  party  entitled  to 
have  sndi  act  done,  may  serve  on  the  officer  a  notice  to  return,  deliver  or 
file  such  process,  undertaking,  order,  or  other  paper,  as  the  case  may  be, 
within  ten  days ;  or  show  cause  at  a  spedal  term  to  be  designated  in  said 
notice,  why  an  attachment  should  not  issue  against  him. 

See  kdez  to  this  work;  title,  SHsaitf. 

RulbT.     p.] 

Service  of  notice,  of  an  appearance  or  retainer  generally  by  an  attor- 
ney for  tiie  defendant,  shall  in  all  cases  be  deemed  an  appearance.    And 
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the  plaintiff  on  filing  such  li^oe  at  any  time  thereafter,  may  have  the 
appearance  of  the  defendant  entered,  as  of  the  time  when  such  notice 
waa  eerved. 

A  notice  of  retainer  k  not  eqnivalent  to  an  appearance  enteredt  within  the  mean- 
ing of  the  act  of  congreei  regalating  the  removal  of  caoees  from  a  State  court  to  the 
United  Statee  court    Field  v.  Blair,  1  Code  Rep.,  N.  S.,  299,  361. 

A  notice  of  bail  imports  a  notice  of  retainer.  3  Cainea  R.,  133.  So  doea  a  notiee 
of  motion.    1  Wend,,  13 ;  and  tee  2  Hill^  362. 

There  may  be  a  apecial  or  limited  retainer ;  tee  Webb  t.  Motty  6  Pr.  R.,  440,  in 
note  to  aection  128  of  code,  en  page  116,  ante, 

RvuB  8.     [6.] 

Applicationa  may  be  made  in  the  manner  provided  by  kw,  to  compel 
the  production  and  discovery  of  books,  papers  and  documents  relating  to 
the  merits  of  any  civil  action  pending  in  this  court,  or  of  any  defence  in 
such  action,  in  the  following  cases : 

1.  By  die  plaintiff  to  compel  the  discovery  of  books,  papers  or  doen- 
mentB  in  the  possession  or  under  the  control  of  the  defendant,  whidi  may 
be  necessary  to  enable  the  plaintiff  to  frame  his  complaint,  or  to  answer 
any  pleading  of  the  defendant 

2.  The  plaintiff  may  be  compelled  to  make  the  like  diacoveiy  of 
books,  papers,  or  documents,  when  the  same  shall  be  neceasary  to  enable 
the  defendant  to  answer  any  pleading  of  the  plaintiff. 

See  Code,  ■.  388. 

Bulb  9.    [9.] 

ThcT  petition  for  such  discovery  shall  state  the  facts  and  dreumstanoes 
on  which  the  same  is  claimed,  and  shall  be  verified  by  affidavit,  stating 
that  the  books,  papers,  and  documents  whereof  discovery  is  sought,  are 
not  in  the  possession,  nor  under  the  control  of  the  party  applying 
therefor,  and  that  the  party  making  such  affidavit,  is  advised  by  hu 
counsel,  and  verily  believes,  that  the  discovery  of  the  books,  papen,  or 
documents  mentioned  in  such  petition,  is  necessary  to  enable  him  to  draw 
his  complaint,  answer,  demurrer,  or  reply,  or  to  prepare  for  trial,  aa  the 
case  may  be. 

Rule  10.    [10.] 

The  order  granting  the  discovery  shall  specify  the  mode  in  which  the 
same  is  to  be  made,  which  may  be  either  by  requiring  the  party  to  deliver 
sworn  copies  of  the  matter  to  be  discovered,  or,  by  requiring  him  to  pro- 
duce and  deposit  the  same  with  the  derk  of  the  ooun^  in  whidi  the  trial 
is  to  be  had,  unless  otherwise  directed  in  the  order.  The  order  shall  also 
specify  the  time  within  which  the  discovery  is  to  be  made.  And  when 
papers  are  required  to  be  deposited,  the  oider  shall  spe<afy  the  time  that 
the  deposit  shall  continue. 

RuuBll.    [11.] 

The^order  directing  the  discovery  of  books,  papers,  or  documents, 
shall  operate  as  a  stay  of  all  other  proceedings  in  the  cause,  until  such 
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order  aihall  have  been  complied  with  or  vacated ;  and  the  party  obtaining 
audi  order,  after  the  same  shall  be  complied  with  or  vacated,  shall  have 
the  like  time  to  prepare  his  complaint,  answer,  reply,  or  demurrer,  to  which 
he  was  entitled  at  the  making  of  the  order.  But  the  justice,  in  granting 
the  order,  may  limit  its  effect  by  declaring  how  fiur  it  shall  operate  as  a 
stay  of  proceedings. 

RuuB  12.    [12.] 

Inquest  may  be  taken  at  the  circuit  in  actions  out  of  their  order  on  the 
calander,  in  cases  in  which  they  were  heretofore  allowed  at  the  opening 
of  the  court,  on  any  day  after  the  first  day  of  the  circuit,  provided  the 
intention  to  take  an  inquest  is  expressed  in  the  notice  of  trial,  and  a  suffi- 
cient affidavit  of  merits  shall  not  have  been  filed  and  served. 

See  note  on  page  371,  ante,  and  5  Pr.  R.,  14-336-838. 

RuLB  18.    [13.]    (Amended.) 

On  the  trial  of  issues  of  fJEu^t,  one  counsel  on  each  side  shall  examine* 
or  cross-examine  a  witness,  and  one  counsel  only  on  each  side  shall  sum 
np  the  cause,*  wolmn  the  justice  who  holds  the  court  shai)  otherwise  order* 

The  werde,  to  the  jury ^  are  itmok  oat  where  the  aeteriek  i«  placed,  and  the  word* 
isiuei  tf  fact  eubetituted  for  the  words,  eautee  at  the  eireuit. 

m 

Bulb  14.    [14.]    (Amended.) 

At  the  hearing  of  causes  at  a  general  or  special  term,  not  more  than 
one  counsel  shall  be  heard  on  each  side,  and  thm  not  more  than  two  hours 
each,  except  when  the  court  shall  otherwise  order. 

The  amendment  k  (he  insertion  of  the  words  in  italie. 

Rule  15.     [15.]     (Amended.) 

Whenever  it  shall  be  intended  to  move  for  a  review  upon  the  evidence 
appearing  on  the  trial,  when  the  cause  is  tried  by  the  court,  or  referee,  or 
to  set  aside  a  nonsuit,  dismissed  of  the  complaint,  or  verdict  (except  for 
irregularity  or  surprise)  or  upon  the  minutes  of  the  judge^  a  case  shall  be 
prepared  by  the  party  intending  to  make  the  motion,  and  a  copy  thereof 
shall  be  served  on  i^^  opposite  party,  within  ten  days  aft^r  the  trial,  or 
notice  of  the  judgment,  as  the  case  may  be,  whb  may,  within  ten  days 
thereafter,  prepare  amendments  thereto  and  serve  a  copy  on  the  party  who 
prepared  the  case,  who  may  then,  within  four  days  thereafter,  serve  the 
opposite  party  with  a  notice  to  appear,  within  a  convenient  time,  before 
the  justice  or  referee  who  tried  the  cause,  to  have  the  case  and  amend- 
ments settled.  The  justice  or  referee  shall  thereupon  correct  and  settle 
the  case  as  he  shall  deem  to  consist  with  the  truth  of  the  facts.  The  time 
.  for  settling  the  case  must  be  specified  in  the  notice,  and  it  shfcU  not  be 
less  than  four,  nor  more  than  twenty  days  after  service  of  such  notice. 
The  lines  of  the  case  shall  be  so  numbered  that  each  copy  shall  cone* 
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spond.   (h$e$  fe$enfed  for  arfumnUB  ^mi  9p$eM  verdict  AM  he  eeitSM 
in  the  same  manner. 

The  amendnieiit  is  the  iBiertioii  of  all  the  parte  in  italic 

A  bill  of  ezeeptioDS  ahoald  be  settled,  sifned.  and  sealed  by  the  jintiee  or  eoart 
4o  wfaoee  deeieion  the  exoepUons  were  takeo.  Jforae  t.  Etemt,  6  lY.  R.»  445.  Lam 
T.  Jaek$9nj  8  Cow.,  746. 

Where  a  jnstiee  of  the  supreme  eoart  'dies  peadinsr  the  settlement  of  a  bin  of 
ezoeptions  taken  to  his  decisioo,  the  party  will  be  allowed  to  make  a  ease  ooDtainiag 
the  exceptions,  which  may  be  settled  by  any  justice  of  the  court.    li. 

When  a  case  asd  when  a  bili  of  exceptions  is  wtc^maxy^'^Haatij^a  t.  MeKitdeff, 
3  Code  Rep.,  10. 

Where  any  exception  is  taken  at  the  trial,  tbe  party  may  make  a  ease  present- 
ing sack  exceptioBa.    ITv/v.  Benmtt,  9  Saad.  S.  C.  R,  703. 

A  bill  of  exceptions  will  only  lie  to  review  a  desinon  made  at  the  UM  «f  the 
canse,  and  if  it  be  se  framed  as  to  show  that  the  exception  was  taken  to  a  qnestiea 
in  bane  made  after  the  trial,  an  appellate  court  cannot  look  into  it  Oa9ndaga  Cc. 
Mat,  Ima,  Co.  t.  Minard,  i  Coma,  96. 

A  bill  of  exceptions  should  gi?e  a  plain  and  concise  statement  of  the  fiusta  out  of 
which  the  questions  of  law  arise,  and  the  evidence  should  not  be  set  forth  in  detach- 
ed and  scattered  parceki.    Priea  v.  FoweU,  3  Coosa.,  3S3. 

The  practice  of  iosertinii;  the  judge's  charge  in  exCeaas,  in  a  bill  of  exceptions  is 
improper.    Bulk^Uy  ▼.  f  efelfM,  3  Sand.  8.  C.  R.,  450. 

'*  Where  a  reocH  (bill  of  exceptions]  is  itself  contradictory  in  its  parte,  we  must, 
for  the  Atftlieraaee  of  justios,  adopt  that  oonatmction,  if  practicable,  which  will  nuke 
it  senaible  and  coniiateaU    Wooten  t.  WingaU,  6  Sme.  &  M.,  274. 

Bulk  16,    [16.]    (Amended.) 

If  the  party  shall  omit  to  make  the  case  within  the  time  above  limi- 
ted, he  shall  be  deemed  to  have  waived  his  right  thereto ;  and  when  a 
case  is  made  and  the  parties  shall  omit,  within  the  several  times  above 
limited,  the  one  party  to  propose  amendments  and  the  other  to  notify  an 
appeanmce  before  the  justiioe  or  referee^  they  shall  reBpeetivdy  be  deemed, 
the  former  to  hare  agreed  to  the  case  as  proposed,  and  the  latter  to  hare 
agreed  to  the  amendments  as  proposed. 

The  amendment  is  the  insertion  of  the  words,  or  r$fera§. 
The  17th  and  18th  of  the  rales  of  1849,  are  atxQck  out 

Bulb  If.    [19.]    (Amended.) 

Where  a  party  makes  a  case  or  ezioepta6ns,*h6  shall  procure  the  same 
to  be  filed  within  ten  days  after  the  same  shall  be  settled^  or  is  shall  be 
deemed  abandoned. 

Bulk  18.    [20.]    (Amended.) 

WTien  a  partp  shall  be  entitled  to  turn  a  ease  into  a  speeiat  verdict^  or 
exceptionSy  he  shall  h^ve  thirty  days  after  notice  of  the  decision  thereon, 
to  prepare  and  serve  such  special  verdict  or  exceptions.  The  party  upon 
whom  the  same  shall  be  served,  shall  have  twenty  days  to  prepare  and 
serve  amendmenta ;  and  in  case  such  amendments  snidl  not  be  agreed  to, 
the  same  shall  be  settled  by  one  of  the  justices  of  the  court,  on  a  notice 
to  be  given  within  ten  dap  after  service  of  such  amendments. 

The  amendment  is  the  substitatioa  of  the  words  In  iUdie  for  the  words,  When  there 
•haU  &e  <f  eliptilaf  jba  in  a  eaee^  giving  either  party  leave  ta  turn  the  enma  inta  a. 
special  verdict  or  bill  of  exceptione^  the  party  to  whom  the  right  shall  be  reeerved 
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Witbont  a  stipolatioii  for  that  parpoM  iuerted  in  the  ease,  the  oonrt  will  0eldoni| 
after  tbe  case  has  been  adjadicated  upon,  permit  it  to  be  tnroed  into  a  bill  of  ezoep* 
tiona.  Ma$ter9  T.  Bailey,  1  8pe.  T.  Rep.,  49  and  226.  Smith  t.  Canoell,  3  Code 
Bep.,  149 ;  4  Pr.  R.,  S86.  Bat  where  exceptions  are  taken  at  the  trial,  in  good 
fiuth,  with  a  view  of  insisting  on  them  at  bar,  and  m  an  appellate  coart,  if  necessary, 
leave  will  be  given  to  tarn  a  case  into  a  bill  of  ezceptioni^  althongh  the  case^  as  pre- 

Cred,  omitted  to  provide  for  each  leave.  Oakley  v.  ilspinioaU,  1  Sand.  8.  C.  R.,  694. 
New  York  common  pleas  it  was  held,  that  leave  will  in  some  oases  be  granted  to 
tarn  a  case  into  a  bill  of  exceptions,  where  no  such  right  was  reserved  at  the  trial  | 
bot  only  in  case  where  the  amount  involved  is  large,  or  the  question  to  be  raised  of 
a  novel  character,  afieottng  the  OBeiits.  Benedict  v.  N.  Y.  §>  Harlem  R.  R,  Co^  3 
Code  Rep.,  15. 

In  a  sobseqneot  case,  the  ooort  of  commoo  pleas  said,  *^  The  sapreme  coart  has 
vnifbrmly  denied  applications  for  leave  to  torn  a  case  into  a  bill  of  exceptions,  where 
there  has  been  no  reservation  to  that  efibct  (I  Spe.  T,  R,,  226 ;  4  Pr,  K.,  286) ;  and 
we  are  inclined  to  conform  oar  practice  to  that  in  the  sapreme  ooart.  Hammond  v. 
Haxard^  10  Leg.  Obs.,  56. 

Rum  19.  [21.] 

In  case  such  special  yerdict  or  exceptions  shall  not  be  served  within 
the  said  thirty  days,  the  prevailiDg  party  shall  be  at  liberty  to  proceed 
aa  though  no  special  verdict  or  exceptions  had  been  taken.  And  in  case 
no  amendment  shall  be  proposed  and  served  within  the  twenty  days  al- 
lowed for  that  purpose,  the  special  verdict  or  exceptions  shall  be  deemed 
assented  to,  as  proposed  and  served. 

Bulb  20.  [22.] 

Whenever  the  plaintiff  shall  have  neglected  to  bring  his  cause  to 
trial,  according  to  the  practice  of  the  court,  and  the  same  shall  not  have 
been  noticed  by  the  defendant,  the  plaintiff  may,  if  he  have  not  before 
stipulated,  tender  a  stipulation  and  offer  to  pay  the  costs  to  which  the 
d^endant  is  entitled,  up  to  that  time. 

The  costs  should  be  tendered  to  tbe  attorney  on  tbe  record,  and  not  to  the  oonn* 
•el  in  the  canse.    Shattuek  v.  Ckamberlainy  4  Cow.,  14. 

A  plaintiff  may  stipalate,  althoogh  the  defendant  is  a  prisoner  on  the  limits. 
Parkin  v.  Steveneen,  10  Wend^  620. 

The  defendant  may  be  allowed  by  the  coart  to  stipulate  more  than  once,  bat  be 
cannot  do  so  of  ooorse.  Farnani  v.  MeClure,  7  Wend.,  583.  Baldwin  v.  Tt/lsoa, 
I  Denio^  6-21 ;  1  Spe.  T.  R.,  173. 

See  Code,  s.  274. 

BuLE  2L  [23.] 

Whenever  an  issue  of  &ct  shall  have  been  joined  in  any  action,  and 
the  plaintiff  therein  shall  fiEul  to  bring  the  same  to  trial  according  to  the 
couRie  and  practice  of  the  oourti  the  defendant  may  move  for  the  dia- 
missal  of  the  complaint  with  costs. 

If  it  is  made  to  appear  to  the  court  that  the  neglect  of  the  plaintiff  to 
bring  the  action  to  tnal  was  not  unreasonable,  the  court  shall  permit  the 
plaintiff,  on  payment  of  costs,  to  bring  the  said  action  to  trial  at  the  next 
court  where  the  same  is  triable. 

The  24th  of  the  rales  of  1849,  providing  for  setting  aside  the  report  of  a  referee, 
waa  strnck  out  on  tbe  revision  of  1862. 

30 
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RuLB  22.  [25.]  (Amended.) 

On  a  hearing  before  referees,  the  plaintiff  may  submit  to  a  non- 
suit,  or  dismissal  of  his  complaint^  or  may  be  nonsuited  or  kis  complaint 
be  dismissed  in  like  manner  as  upon  a  trial,*  at  any  time  befora 
the  cause  has  been  finally  submitted  to  the  referees  for  their  dedsion. 
In  which  case  the  referees  shall  report  according  to  the  &ct ;  and  judg- 
ment may  thereupon  be  perfected  by  the  defendant. 

The  amendmeot  it  the  intertioo  of  the  words  in  italic,  the  omiMion  of  the  words 
at  the  circuit,  inhere  the  obelisk  is  placed,  and  the  words,  th^fact  that  the  fHaitttijf 
submitted  to  a  noHSuit,  or  toot  nansuited,  where  the  asterisk  is  placed. 


RuLB  23.  [2d.] 

It  shall  not  be  necessary  to  call  the  plaintiff  when  the  jury  return  io 
the  bar  to  delirer  their  verdict :  and  the  plaintiff  shall  have  no  right  to 
submit  to  a  nonsuit  after  the  jury  have  gone  from  the  bar  to  consider  of 
their  verdict 

Previoas  to  1845,  a  verdict  received  withoat  calling  the  plaintiff  was  irregular. 
GaU  V.  Hcysradt,  7  Hill,  177. 

Rule  24.  [27.]  (Amended.) 

Exceptions  shall  only  contain  so  much  of  the  evidence  as  may  he 
necessary  to  present  the  questions  of  law  upon  which  the  same  were 
taken  on  the  trial ;  and  it  snail  be  the  duty  of  the  justice  upon  settlement^ 
to  strike  out  all  the  evidence  and  other  matteis  which  shall  not  have- 
been  necessarily  inserted. 

RuuE  25.  [28.]  (Amended.) 

All  questions  for  argument,  and  all  motions,  shall  be  brought  before- 
the  court  on  a  notice  or  order  to  show  cause,  and  if  the  opposite  party 
shall  not  appear  to  oppose,  the  party  making  the  motion  or  obtaining 
the  order  shall  be  entitled  to  the  rule  or  judgment  moved  for,  on  proof 
of  due  service  of  the  notice  or  order  and  papers  required  to  be  served 
by  him,  unless  the  court  shall  otherwise  direct.  And  when  the  motion  is 
for  irregularity  the  Twtiee  or  order  shall  specify  the  irregularity  com- 
plained of. 

This  rule  so  far  as  it  permits  a  judgment  by  de&ult,  or  by  the  con- 
sent of  the  adverse  party»  shall  not  extend  to  a  complaint  for  a  divorce. 

The  amendment  is  the  insertion  of  the  words  in  itaUe. 

RuLX  26.  [29.] 

When  a  rule  is  obtained  either  at  a  general  or  special  term,  by  de- 
fault, the  counsel  obtaining  the  same  shall  endorse  his  name  as  counsel 
on  the  paper  containing  the  proof  of  notice;  and  the  clerk,  in  entering 
the  rule,  shall  specify  the  name  of  such  counsel. 

Rule  27.  [30.]  (Amended.) 

Enumerated  motions  are,  motions  arising  on  special  verdict;  issues  of 
law;  cases;  appeals  from  an  inferior  court;  and  appeals  by  virtue  of 
section  348  of  tne  code. 
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Non-enumerated  motions  include  all  other  questions  submitted  to  the 
ioourt,  and  shall  be  heard  at  special  term,  except  when  otherwise  directed 
by  law. 

The  30th  mle  of  1849  read  thns : 

Euamerated  motions  are,  moUona  arising  on  special  ?erdict ;  issues  of  law  as  pro- 
Tided  by  the  code ;  case  reserved  for  arenment,  accordioi;  to  s.  365  of  the  eode;  case 
agreed  between  the  parties  without  trial,  according  to  a  379  of  the  code ;  demunrer ; 
appeals  to  the  snpreme  court  from  an  inferior  court,  in  pursuance  of  chapter  3  oi 
title  11  of  the  code,  and  appeals  by  virtue  of  s.  348  of  the  code. 

Kon-enumerated  motions  include  all  other  questions  submitted  to  the  court,  and 
shall  be  heard  at  special  term  except  when  otherwise  directed  by  law. 

''A  motion  for  a  reference  in  an  action,  held  to  be  a  non-enumerated  motion. 
Conway  v.  Hitching,  9  Barb.  Q,  C.  R.,  s285, 386. 

See  Code,  as.  400,  401. 

Rule  28.  [31.]  (Amended.) 

Enumerated  motions  shall  be  noticed  for  the  first  day  of  term,  by 
either  party. 

The  papers  to  be  furnished  on  such  motion,  shall  be  a  copy  of  the 
pleadings,  when  the  question  arises  on  the  pleadings  or  any  part  thereof, 
or  of  such  parts  only  as  relate  to  the  question  raised  by  the  demurrer ; 
a  copy  of  the  special  verdict,  return,  or  other  papers  on  which  the 
question  arises ;  and  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
^ervQ  a  copy  on  the  opposite  party,  except  upon  trial  of  issues  of  law^  at 
least  eight  days  before  the  time  the  matter  may  be  noticed  for  argument. 
If  the  party  whose  duty  it  is  to  furnish  the  papers  shall  neglect  to  do  so, 
the  opposite  party  shall  be  entitled  to  move  on  affidavit  and  notice  of 
motion,  that  the  cause  be  struck  from  the  calendar  (whichever  party 
may  have  noticed  it  for  argument),  and  that  judgment  be  rendered  in 
his  &vor;  provided,  however,  that  in  mortgage  and  petition  cases, 
where  the  plaintiff's  rights  are  not  contested,  no  copies  of  pleadings  need 
be  furnished  to  the  court 

The  papers  shall  be  furnished  by  the  plainti^  when  the  question 
arises  on  special  verdict ;  by  the  party  demurring,  in  cases  of  demurrer  ; 
and  in  all  other  cases^  hy  the  party  making  the  motion. 

In  cases  reserved  by  the  court  for  argument,  in  pursuance  of  sections 
264,  265,  of  the  code,  no  case  need  be  prepared  in  writing,  unless  by  the 
direction  of  the  justice  who  tried  the  cause.  And  the  party  on  whose 
motion  the  case  is  reserved  shall  furnish  the  papers  for  argument. 

RuLB  29.    [32.]     (Amended.) 

When  an  appeal  is  noticed  for  a  general  term  in  cases  embraced  in 
chapter  3  of  title  11  of  the  code,  and  of  section  348  of  the  code,  the  ap- 
pellant shall  furnish  the  papers  for  the  court,  which  consist  of  a  certified 
copy  of  the  judgment  roll ;  together  with  a  case  stating  the  time  of  the 
commencement  of  the  suit,  and  of  the  service  of  the  respective  pleadings, 
the  names  of  the  original  parties  in  full,  the  change  of  parties,  if  any  has 
taken  place,  pending  the  suit ;  and  a  very  brief  history  of  the  proceedings 
in  the  cause ;  and  containing  an  abstract  of  the  pleadings,  not  exceeding 
one-sixth  of  the  number  of  folios  contained  in  the  original  pleadings  re- 
spectively ;  to  which  shall  be  added  the  reasons  of  the  court  below  for  its 
judgment,  if  the  same  can  be  procured.    At  the  commencement  of  the 
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af^meni  the  appellant  shall  funuah  a  printed  copy  of  the  papen  to  each 
of  the  judffes,  together  with  a  printed  copy  of  the  points  on  whkh  he  in- 
tends to  refy,  with  a  reference  to  the  aathorities  which  he  intends  to  die ; 
and  he  shall  also  deliver  to  the  attorney  of  the  adverse  party,  at  or  before 
noticing  the  said  appeal  for  trial,  three  printed  copies  of  the  said  papers. 
And  at  the  commencement  of  the  argument,  each  party  shall  serve  upon 
his  adversary  a  imnted  copy  of  his  points  and  aathorities  on  which 
he  intends  to  rely.  In  case  the  appellant  neglects  so  to  furnish  to 
the  adverse  party  the  said  number  of  copies  of  the  papers,  the  latter 
shall  be  entitled  to  move,  on  affidavit  and  notice  of  motion  for  the 
earliest  practicable  day  in  term  for  hearing  non-enumerated  motions, 
that  the  cause  be  stncken  from  •  the  calendar  (whichever  party  may 
have  noticed  it  for  argument),  and  that  judgment  be  rendered  in  hn 
favor. 

When  a  case  is  i^reed  upon  by  the  parties,  according  to  section  378 
of  the  code,  the  plaintiff  shall  furnish  the  necessary  papers  for  argument 
duly  printed^  as  in  cases  of  appeal. 

RuuB  80.     [33.] 

The  case  and  points,  and  all  other  papers  furnished  to  this  court  at  a 
general  term  in  calendar  causes,  shall  be  printed  on  white  writing-paper, 
with  a  margin  on  the  outer  edge  of  the  leaf  not  less  than  one  and  a  h|lf 
inch  wide.  The  printed  page,  exclusive  of  any  marginal  note  or  reference, 
shall  be  seven  inches  long  and  three  and  a  half  inches  wide,  llie  folio, 
numbering  from  the  commencement  to  the  end  of  the  papers,  shall  be 
printed  on  the  outer  margin  of  the  page. 

The  beads  of  an  argoment,  together  with  the  authoritiea  dted,  but  not  the  srga- 
ment  at  length,  are  embraoed  under  the  tenn  "poinU,^*  Graff  ▼.  Skinek,  3  Pr.  IL» 
231. 

RxjiM  31.    [34.]    (Amended.) 

In  cases  where  it  may  be  necessary  for  the  court  to  go  into  an  extended 
examination  of  evidence,  each  party  shall  briefly  state  upon  his  printed 
points,  the  leading  facts  which  ne  deems  established,  with  a  reference  to 
the  folios  where  the  evidence  of  such  facts  may  be  found. 

RuLB  32.    [35.]    (Amended.) 

Non-enumerated  motions,  except  in  the  first  district^  shall  be  noticed 
for  the  fint  day  of  the  term  or  sitting  of  the  court,  accompanied  with 
copies  of  the  affidavits  and  papers  on  which  the  same  shall  be  made ;  and 
the  notice  shall  not  be  for  a  later  day,  unless  sufficient  cause  be  shown 
(and  contained  in  the  affidavits  served)  for  not  giving  notice  for  the  firat 
day. 

This  rale  before  amendment,  was  held  to  be  inconsistent  with  •action  401  <»f  the 
eede.    Laketf  v.  Cogtwell,  3  Code  Rep.,  116. 

Under  the  practice  before  the  code  a  fpecial  motion  had  to  be  notiecd  for  the 
special  term  fint  to  be  held  in  the  oonoty  where  it  could  be  made,  whether  ia  ibe 
eonaty  where  the  proceedings  were  pending,  or  in  an  adjoining  eonnty,  3  Pr.  R.,  77- 
136. 
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R0LX  33.  [36.] 

Non^enuinentted  motions  made  in  term  time,  at  a  general  terra,  will 
be  heard  on  the  first  day,  and  Thursday  of  the  first  week,  and  Friday  of 
the  second  week  of  the  term,  immediately  after  the  opening  of  the  court 
on  that  day* 

Motions  in  criminal  cases  may  be  heard  on  any  day  in  term. 

A  eriroioal  case  cannot  be  moved  out  of  its  order  on  the  calendar  by  the  defend- 
ant noleee  the  notice  of  argament  states  his  intention  of  bringing  it  on  out  of  its  order. 
Bamm  ?.  The  PeopU.    1  Barb.  8.  C.  R.,  13& 

Doea  the  rule  give  either  party  the  right  to  more  the  case  out  of  its  order ;  or 
does  it  apply  to  the  coansel  for  the  people  only  ?    lb, 

RuLB  34.   [37.]    (Amended.) 

Notes  of  issue  for  the  general  term  shall  be  filed  four  days  before  the 
commencement  of  the  court  at  which  the  causes  may  be  noticed. 

The  clerk  shall  prepare  a  calendar  for  the  general  term,  and  cause  the 
same  to  be  printed  for  each  of  the  justices  holding  the  court.  Appeals 
shall  he  placed  on  the  calendar  according  to  the  date  of  the  service  of  the 
notice  of  appeal^  and  other  cases  as  of  the  time  when  the  question  to  be 
reviewed  arose. 

The  sniendment  to  this  mle  is  the  Bnbetitution  of  the  word  four  for  the  word 
eight,  and  the  sddltion  of  the  part  at  the  end  printed  in  italic. 

Rule  35.  [38.]     (Amended.) 

In  all  cases  where  a  motion  shall  be  granted  on  payment  of  costs,  or 
on  the  performance  of  any  condition,  or  where  the  order  shall  require  such 
payment  or  performance,  the  party  whose  duty  it  shall  be  to  comply  there- 
with, shall  have  twenty  days  for  that  purpose,  unless  otherwise  directed  in 
the  order.  But  where  costs  to  be  taxed  are  to  be  paid,  the  party  shall 
have  fifteen  days  to  comply  with  the  rule  after  the  costs  shall  have  been 
taxed  on  notice,  unless  otherwise  ordered. 

The  amendment  is  the  addition  of  the  words  in  italie, 

RcLB  36.   [39.] 

Whenever  it  shall  be  necessary,  in  any  affidavit,  to  swear  to  the 
advice  of  counsel,  the  party  shall,  in  addition  to  what  has  usually  been 
inserted,  swear  that  he  nas  fully  and  fairly  stated  the  case  to  his  counsel, 
and  shall  give  the  name  and  place  of  residence  of  such  counsel 

See  note,  p.  871,  ante. 

Rule  37.  [40.] 

No  private  agreement  or  consent  between  the  parties  or  their  attor- 
neys, in  respect  to  the  proceedings  in  a  cause,  shall  be  binding,  unless  the 
same  shall  have  been  reduced  to  the  form  of  an  order  by  consent,  and 
entered,  or  unless  the  evidence  thereof  shall  be  in  writing,  subscribed  by 
the  party  against  whom  the  same  shall  be  alleged,  or  by  his  attorney  or 
counsel 

The  saperior  ooort  will  adhere  strietly  to  the  mle  against  giving  effect  to  parol 
agreements  between  attorneys.    Broome  v.  Wellimgton^  1  Sand.  8.  C.  R»»  664. 
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The  rale  doet  not  apply  to  an  a|(reeinont  made  1^  the  partiao  or  their  mttomey  or 
eonnael  in  the  preeence  of  the  eeort,  or  an  agreement  relative  to  the  proceediogi  on 
a  reference  made  ui  the  preeence  of  the  referee  and  certified  by  him  to  be  eo  made. 
Corning  v.  Coopeff  7  Paige,  587. 

<*Tbe  coorte  have  determined  (6  Cow.,  385  ;  8  ti.,  119  ;  1  HiU,  627),  that  this 
rule  ie  not  applicable  to  a  case  where  a  party  haa  been  led  to  rely  on  the  ttipulatioa, 
ai  the  plaintiff  did  here,  and  allowed  jadrment  to  be  entered  againat  him."  JfonX- 
gomery  t.  Ellis,  6  Pr.  R.  396,  and  aee  l^a^er  T.  StiekeU^  3  Paige,  507. 

The  attorney  may  wai?e  by  parol  the  senriee  of  a  paper  or  any  formal  reqointfl 
in  ita  aenrioe.    Such  toatMr  la  not  an  ^reement    6  Ciiie.,  119. 

Ruui  88.   [41.] 

Ordera  granted  on  petitions,  or  relating  thereto,  shall  refer  to  sach 
petitions  by  the  names  and  descriptions  of  the  petitioners,  and  the  date 
of  the  petitions,  if  the  same  be  dated,  without  reciting  or  setting  forth  the 
tenor  or  substance  thereof^  unnecessarily.  Any  order  or  judgment,  directr 
ing  the  payment  of  money,  or  affecting  the  title  to  property,  if  founded 
on  petition  where  no  complaint  is  filed,  may,  at  the  request  of  any  party 
interested,  be  enrolled  and  docketed  as  other  judgments. 

BuLi  39.  [42.] 

Motions  in  actions,  made  after  the  commencement  thereof,  may  be 
founded  upon  petition  duly  verified,  or  by  affidavit,  or  by  both,  at  the 
election  of  the  party  making  such  motions,  except  when  otherwise  pro- 
vided by  law. 

Bulk  40.  [43.] 

Motions,  to  strike  out  of  any  pleading  matter  alleged  to  be  irrelemt 
or  redundant,  and  motions  to  correct  a  pleading,  on  the  ground  of  its 
being  *'  so  indefinite  or  uncertain,  that  the  precise  nature  of  the  chaige  or 
defence  is  not  apparent,**  must  be  noticed,  before  demurring  or  answering 
the  pleading,  and  within  twenty  days  from  the  ser^'ice  thereof! 

See  Code,  a.  160,  nolo.  p.  175. 

RuLB  41.   [44.] 

The  attorney  or  other  officer  of  the  court  who  draws  any  pleading, 
deposition,  case,  bill  of  exceptions,  or  report,  or  enters  any  judgment  ex- 
ceeding two  foHos  in  length,  shall  distinctly  number  and  mark  each  folio 
in  the  margin  thereof ;  and  all  copies,  either  for  the  parties  or  the  court, 
shall  be  numbered  or  marked  in  the  margin  so  as  to  conform  to  the 
original  draft  or  entry,  and  to  each  other.  And  all  the  pleadings  and 
other  proceedings,  and  copies  thereof,  shall  be  &irly  and  l^bly  written, 
and  if  not  so  written,  the  clerks  shall  not  file  such  as  may  be  offered  to 
them  for  that  purpose. 

Rule  42.  [45.] 

Every  case  on  certiorari  to  remove  interlocutory  proceedings  of  subor- 
dinate courts,  tribunals,  or  magistrates,  may  be  brought  to  a  hearing  by 
either  party,  at  any  special  term,  upon  the  usual  notice  of  argument;  or, 
if  placed  upon  the  calendar  at  a  general  term,  eveiy  such  case  shall  be 


43 — 16.]  BUUGB. — BUPfiXMB  OOUBT.  471 

•entitled  to  preference  on  the  morning  of  any  day  during  the  first  week  of 
term. 

Rule  43.  [49.] 

The  return  to  a  writ  of  mandamus  or  of  prohihitiou,  where  such  return 
shall  be  adopted  by  the  party,  having  been  filed,  a  rule  may  be  entered 
requiring  the  relator  to  demur  or  plead  thereto  in  twenty  days  after  notice 
of  said  rule,  or  to  move,  at  the  next  special  term  thereafter,  for  such  rule 
as  he  may  require ;  and  in  case  of  default,  on  filing  an  affidavit  showing 
such  default,  a  rule  may  be  entered  disnussing  such  writ  and  all  subsequent 
proceedings,  with  coefts. 

Bulb  44.  [47.]    ^(Amended.) 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to  change 
the  place  of  trial  shall  be  granted,  unless  it  shall  appear,  from  the  papers, 
that  the  defendant  has  used  due  diligence  in  preparing  the  motion  for  the 
earliest  practicable  day  after  issue  joined.  Such  order  shall  not  stay  the 
plaintiff  from  taking  any  step,  except  giving  notice  and  subpoenainpr  wit- 
ness for  the  trial,  without  a  special  clause  to  that  effect  On  presenting  to 
and  filing  with  the  officer  ^ranting  the  order,  an  affidavit  showing  such 
facts  as  will  entitle  the  plaintiff^  according  to  the  settled  practice  of  the 
court,  to  retain  the  place  of  trial,  the  officier  dial!  revoke  the  order  to  stay 
proceedings;  and  die  plaintiff  shall  give  immediate  notice  of  such  revoca- 
tion to  the  defendant's  attorney. 

The  ameDdment  is  the  aabttitation  of  the  words,  i«me  jotnei,  for  the  werdi^  the 
eerviee  of  the  complaint ^  and  the  word, /rom,  for  the  words,  inputting  the  eauoe  at 
ueueor. 

See  page  109,  ante. 

Bulb  45.    [48.] 

In  addition  to  what  has  usually  been  stated  in  affidavits  concerning 
venue,  either  party  may  state  the  nature  of  the  controversy,  and  show 
how  his  witnesses  are  material ;  and  may  also  show  where  the  cause  of 
action  or  the  defence,  or  both  of  them,  arose ;  and  those  facts  will  be 
taken  into  consideration  by  the  court  in  fixing  the  place  for  trial. 

Bulb  46.  [49.]    (Amended.) 

If  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to  answer 
within  the  time  allowed  for  that  purpose,  or  the  right  of  the  plaintiff  as 
stated  in  the  complaint  is  admitted  by  the  answer,  the  plaintiff*  may  have 
an  order  referring  it  to  the  clerk,  or  to  some  suitable  person  as  referee,  to 
compute  the  amount  due  to  the  plaintiff,  and  to  such  of  the  defendants  as 
are  prior  incumbrancers  of  the  mortgaged  premises,  and  to  examine  and 
report  whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the  whole 
amount  secured  by  the  mortgage  has  not  become  due.  If  the  defendant 
is  an  infant,  and  has  put  in  the  general  answer  by  his  guardian,  or  if  any 
of  the  defendants  are  absentees,  the  order  of  reference  snail  also  direct  the 
person  to  whom  it  is  referred,  to  take  proof  of  the  facts  and  circumstanoea 
stated  in  the  complaint,  and  to  examine  the  plaintiff  or  his  agent  on  oath^ 
aa  to  any  payments  which  have  been  made,  and  to  compute  the  amount 
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due  on  the  mortgage,  preparatoiy  to  the  application  for  judgment  of  fore- 
closure and  sale. 

Where  no  answer  is  put  in  by  the  defendant,  within  the  time  allowed 
for  that  purpose,  or  any  answer  denying  any  material  &cts  of  the  complaiDt, 
the  plaintiff,  after  the  cause  is  in  readiness  for  trial,  as  to  all  the  defendants, 
may  apply  for  judgment,  at  any  special  term,  upon  due  notice  to  such  of 
the  defendants  as  have  appeared  in  the  action,  and  without  putting  the 
cause  on  the  calendar.  The  plaintiff,  in  such  case,  when  he  moves  for 
judgment,  must  show  by  aflSdavit,  or  otherwise,  whether  any  of  the  defen- 
dants who  have  not  appeared  are  absentees ;  and  if  so,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated  in  the 
complaint,  and  of  the  examination  of  the  plaintiff*  or  his  agent  on  oath 
as  to  any  payments  which  have  been  made.  And  in  all  foreclosure  cases 
the  plainUfl^  when  he  moves  for  judgment,  must  show  by  affidavit,  or  bj 
the  certificate  of  the  clerk  of  the  county  in  which  the  mortgaged  premises 
are  situated,  that  a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties  thereto,  the  object  of  the  action,  and  a  description  of 
the  property  in  that  county  affected  thereby,  the  date  of  the  mortgage^ 
and  the  time  and  place  of  recording  the  same,  has  been  filed  at  least 
twenty  days  before  such  application  for  judgment,  as  required  by  section 
132  of  the  Code  of  Procedure. 

The  ameadmeot  ia  the  atrikinsr  out  the  wordB,  ttfon  the  trial,  where  the  aitenik 
le  plioed,  and  the  words,  m  at  to  repiire  the  tervtee  of  a  reply ^  where  the  MsA. 
w  placed. 

Bee  page  110,  ante, 

<*  AotioD  to  foracloae  a  iiiortga][fe.  Infant  defendaoti.  MotioD  for  jadgineiit,  for 
want  of  an  anawer.  The  complaint  mutt  slate  the  facts  which  eotitle  the  piftiotiir 
to  his  judgment,  and  where  they  are  not  admitted — which  as  againit  infant  defend* 
ants  they  never  can  be — ^tbey  roust  be  proved.  In  this  case  both  these  eMeotialt  are 
wanting.  The  complaint  alleges  that  the  infants  have  an  interest,  but  does  not,  m 
it  should,  state  what  that  interest  is.  If  the  complaint  was  sufficient  in  this  retpeet, 
there  b  no  proof  of  what  the  infants'  interest  is.  Motion  denied."  Aldriek  t.  Uf- 
Asm,  1  Code  Rep.,  N,  &  ,408. 

An  affidavit  to  obtain  a  reference  to  compute  the  amount  due  on  a  mortfa^ 
should,  in  additiou  to  the  fact  that  the  bill  has  been  taken  as  confessed,  state  the  fll^ 
ther  fact,  whether  the  moneys  secured  by  the  mortgage  hsTe  all  become  dae  eod 
payable,  or  not ;  and  also  whether  any  of  the  defendants  are  absentees  or  iuftots 
{Anon^  3  Pr.  R.,  158) ;  and  if  any  of  the  defendants  are  absentees  or  infauts,  the 
order  of  reference  should  direct  the  referee  (among  other  things)  to  take  proof  d 
iho  facts  aud  circumstances  set  forth  in  the  bill,  and  also  to  report  the  pruefr  awi 
examinations  had  before  him.    (3  Pr,  H,,  159X 

Powers  and  duties  of  referee  on  reference  to  compute  amount  due.  JPsarv  ▼• 
Winnjis,  Uopk.  Rep.,  283;  Harrie  ▼.  Ely,  7  Paige,  421 ;  3  Pr.  R.,  110, 159. 

RuLB  47.  [50.]  (Amended.) 
In  every  judgment  for  the  sale  of  mortgaged  premises,  the  descrip- 
tion and  particular  houndaries  of  the  property  to  be  sold,  so  &r  at  least 
as  the  same  can  be  ascertained  from  the  mortgage,  shall  be  inserted. 
And,  unless  otherwise  specially  ordered  by  the  court,  the  judgment  shall 
direct  that  the  mortgaged  premises,  or  so  much  thereof  as  may  be  suffi- 
cient to  raise  the  amount  due  to  the  pluntiff,  for  principal,  interest,  and 
costs,  and  which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by,  or  under  the  direction  of  the  sheriff  of  the 
county,  or  a  referee^  and  that  the  plaintiff  or  any  other  party,  may  become 
a  purchaser  on  such  sale ;  that  the  sheriff  or  r^eree  execute  a  deed  to  the 
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purchaser;  tbat  out  of  the  proceeds  of  the  sale,  he  pay  to  the  p1aiDti£^ 
or  his  attorney,  the  amount  of  his  deht,  interest,  and  costs,  or  so  much  as 
the  purchase  money  will  pay  of  the  same ;  and  that  he  take  the  receipt  of 
the  plaintiff,  or  his  attorney,  for  the  amount  so  paid,  and  file  the  same, 
with  his  report  of  sale ;  and  that  the  purchaser  at  such  sale  he  let  into 
posseesion  of  the  premises  on  production  of  the  deed.  In  case  of  a  surplus 
arising  from  the  sale  of  mortgaged  premises  under  any  such  judgment, 
the  sheriff  or  referee  shall  retain  such  surplus^  subject  to  the  order  of  the 
courty  unless  directions  are  given  in  the  judgment  for  the  disposition  of 
such  surplus. 

In  the  city  of  Nets  York,  the  sheriff  or  referee  shall  deposit  such  sur» 
plus  with  the  chamberlain  of  the  city,  or  when  so  directed  by  the  court^ 
with  the  clerk  of  the  court  within  five  days  after  such  surplus  shall  have 
been  received  and  shall  be  ascertainable. 

The  words,  or  a  referee^  and,  or  referee,  are  additions. 

The  word  deed  w  satwtitoted  for  %Ue  wordi  eheriff'e  deed,  and  a  certified  copy 
of  the  order  oonfirming  the  report  of  ike  oale,  arter  the  fame  has  become  aboolute. 
The  conolndiDg  part  of  the  rale  io  itmlie  is  sobsiituted  for  these  words,  ohall  retain 
oueh  eurplao,  eubjeet  to  the  order  of  the  eoartj  unleee  directions  are  given  in  the 
judgment  for  the  diepoeition  of  each  earplae. 

The  cooit  has  power,  ander  section  77  of  the  jadiciary  act,  to  appoint  any  soit- 
able  person  to  make  the  sale.    See  3  Pr.  it.,  130. 

BuuE  48.  [51.]     (Amended.) 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any  person 
not  a  party,  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of  the 
sale,  either  by  judgment  or  decree,  upon  filing  with  the  clerk  where  the 
report  of  sale  is  filed,  a  notice,  stating  that  he  is  entitled  to  such  surplus 
moneys  or  some  part  thereof,  and  the  nature  and  extent  of  his  claim,  may 
have  an  order  of  reference  to  ascertain  and  report  the  amount  due  to  him 
or  to  any  other  person  which  is  a  hen  upon  such  surplus  moneys,  and  to 
ascertain  the  priorities  of  the  several  liens  thereon ;  to  the  end  that,  on 
the  coming  in  and  confirmation  of  the  report  on  such  reference,  such  far- 
ther order  may  be  made  for  the  distribution  of  such  surplus  moneys  as 
may  be  iust.  Everv  party  who  appeared  in  the  cause,  or  who  shaU  have 
filed  such  notice  with  the  clerk,  previous  to  the  entry  of  the  order  of  ref- 
erence, shall  be  entitled  to  service  of  a  notice  to  attend  on  such  reference,, 
and  to  the  usual  notices  of  subsequent  proceedings  relative  to  such  sur- 
plus. But  if  such  claimant  has  not  appeared  or  made  his  claim  by  an 
attorney  of  this  court,  the  notice  may  be  served  by  puttine  the  same  into  the 
post-office,  directed  to  the  claimant,  at  his  place  of  residence,  as  stated  ia 
the  notice  of  his  claim. 

The  word,  filing,  is  substttnted  for  the  words,  the  coming  in  and  eot^firmation  of,. 
Bee  Code,  s.  287. 

RuLS  49.  [52.] 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises,  under  a  de- 
cree or  order  or  judgment  of  the  court,  it  shall  be  we  duty  of  the  plain- 
tiff before  a  deed  is  executed  to  the  purchaser,  to  file  such  mortgage  ia 
the  office  of  the  clerk,  unless  such  mortgage  has  been  duly  proved  or  ac- 
knowledged, so  as  to  entitle  the  same  to  be  recorded  ;  in  which  case,  if  it 
has  not  been  already  done,  it  shall  be  the  duty  of  the  plaintiff,  to  cause- 
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the  same  to  be  recorded  at  fall  lengUi  in  the  countj  or  countiea  where  the 
lands  &o  sold  are  situated,  before  a  deed  is  executed  to  the  purchaser  on 
the  sale ;  the  expense  of  which  filing  or  recording,  and  the  entry  thereof 
shall  be  allowed  in  the  taxation  of  costs ;  and  if  filed  with  the  clerk,  he 
shall  enter  in  the  minutes  the  filing  of  such  mortgage,  and  the  time  of 
filing.  But  thb  rule  shall  not  extend  to  anj  case  wnere  the  mortgage 
appears  by  the  pleadings  or  proof  in  the  suit  commenced  thereon,  to  have 
b^n  lost  or  destroyed. 

BiTLi  50.     [53.] 

Where  mortgaged  premises  or  other  real  estate  directed  to  be  sold, 
consist  of  sereral  district  lots  or  parcels,  which  can  be  sold  separately  with- 
out diminishing  the  value  thereof  on  such  sale,  it  shall  be  the  duty  of  the 
sheriff  or  other  person  conducting  the  sale,  to  sell  the  same  in  separate 
lots  or  parcels,  unless  otherwise  specially  (Urected  by  the  courts  out  if 
the  sheriff  or  other  person  is  satisfied  the  property  will  produce  a  greater 
price  if  sold  together,  than  it  will  in  separate  lots  or  parcels,  he  may  sell 
it  together,  unless  otherwise  directed  in  the  order  of  sale. 

RuLB  51.    [54.] 

Where  lands  in  the  city  of  New  York  are  sold  under  a  decree,  order, 
or  judgment  of  any  court,  they  shall  be  sold  at  public  vendue,  at  the 
Merchant's  Exchange,  between  twelve  o'clock  at  noon,  and  three  in  the 
afternoon,  unless  owerwise  specially  directed.  The  notice  of  the  sale  of 
lands  lying  in  any  of  the  cities  of  this  State,  in  which  a  daily  paper  is 
printed,  except  where  a  different  notice  is  required  by  law,  or  by  the  order 
of  the  court,  shall  be  published  in  one  or  more  of  the  daily  papers  of  that 
city,  for  three  weeks  immediately  previous  to  the  time  of  sale,  at  least 
twice  in  each  week.  When  lands  m  any  other  part  of  the  State  are  di- 
rected to  be  sold  at  auction,  notice  of  the  sale  shall  be  given  for  the  same 
time,  and  in  the  same  maimer  as  is  required  by  law  on  sales  of  real  estate 
by  sheriffs  on  execution. 


ThoQi^h  not  necemry,  it  it  proper  to  iniert  the  title  of  the  action  in  the  notice  of 
the  sale.    Ray  v.  Oliver,  6  Paige,  489. 

On  salee  of  lande  in  the  city  of  New  York,  tn  pariition,  and  by  the  eheriff,  the 
notice  moat  be  for  aix  weelia,  the  itotutory  time  (2  It,  S.,  336,  a.  56;  ih.,  330,  a.  81 ; 
«6.,  386,  a.  34).  Rale  51  [54]  baa  no  application  to  such  aalee.  That  rule  appliea 
only  in  caaea  where  there  ia  no  time  fixed  by  atatote,  aa  apon  a  aale  by  a  bill  filed  to 
forecloae  a  mortgage,  or  aalee  of  inftinta'  or  lunaUca'  landii,  &c.  Romaitu  v.  Jtfc- 
MiUen,  5  Pr.  R.,  318. 

Rule  52.    [55.] 

It  shall  be  the  duty  of  every  attorney  or  officer  of  this  court,  to  act  as 
the  guardian  of  any  infant  defendant  in  any  suit  or  proceeding  against 
him,  whenever  appointed  for  that  purpose  by  an  order  of  this  court-  And 
it  shall  be  the  duty  of  such  puardian  to  examine  into  the  circumstances 
of  the  case,  so  far  as  to  enable  him  to  make  the  proper  defence,  when 
necessary  for  the  protection  of  the  rights  of  the  infant ;  and  he  shall  be 
entitled  to  such  compensation  for  his  services  aa  the  court  may  deem 
reasonable. 
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Rule  53.    [56.] 

No  person  shall  be  appointed  guardian  cut  litem^  either  on  the  appli- 
cation of  the  infant  or  otherwise,  unless  he  be  the  general  guardian  of 
such  infant,  or  an  attorney  or  other  officer  of  this  court  who  is  fully  com- 
petent to  understand  and  protect  the  rights  of  the  infant,  and  who  has  no 
interest  adverse  to  that  of  the  infant,  and  is  not  connected  in  business  with 
the  attorney  or  counsel  of  the  adrerse  party.  And  no  person  shall  be 
appointed  such  guardian  who  is  not  of  sufficient  ability  to  answer  to  the 
infant  for  any  &inage  which  may  be  sustained  by  his  negligence  or  mis- 
conduct in  the  defence  of  the  suit 

This  ra]«  does  not  apply  to  a  ffiiardian  for  an  infant  plaintiff.  Cook  y.  Rawdon, 
1  Code  Rep.,  N.  S.,  383 ;  6  Pr.  R.,  233. 

The  ooart  will  not  appoint  a  guardian  ad  liiemf  for  an  intent  defendant,  on  the 
application  of  the  plaintiff.    2  Paige,  304.    Bat  aee  the  Code,  a.  116. 

Where  the  oonrt  clearly  discoven  that  the  interests  of  infants  are  committed  to  a 
gaardian  who  ia  not  likely  to  protect  them,  he  shoald  be  removed,  and  a  proper  one 
appointed.    Litchfield  ▼.  Burwell^  5  Pr.  R.,  841. 

The  person  moat  likely  to  proteot  the  interest  of  the  infant  should  be  aeleoted  aa 
guardian.    Chant  y.  Van  Bekoonkovent  9  Pai^e,  255. 

Rnle.  57  of  the  rules  of  1649,  providioff  for  the  manner  of  appointing  a  guardian 
•d  litemj  was  atruck  out  on  the  revision  of  the  rules  in  1852. 

BuLi  54.     [58.] 

No  guardian  ad  litem^  unless  he  has  given  security  to  the  infant  ac- 
eordinff  to  law,  shall,  as  such  guardian,  receive  any  money  or  property 
belonging  to  such  infant,  or  which  may  be  awarded  to  him  in  the  suit, 
except  such  costs  and  expenses  as  may  be  allowed  by  the  courts  to  the 
guardian  out  of  the  fund,  or  recovered  by  the  in&nt  in  the  suit  Neither 
shall  the  general  guardian  of  an  infant  receive  any  part  of  the  proceeds 
of  a  sale  of  real  property  belonging  to  such  infant,  sold  under  a  decree, 
judgment  or  order  of  the  court,  until  the  guardian  has  given  such 
furuer  security  for  the  faidiful  dkcharge  of  his  trust,  as  the  court  may 
direct. 

Bulk  55.    [59.] 

The  security  to  be  given  by  the  general  guardian  of  an  infant,  shall 
be  A  bond  in  a  penalty  of  double  the  amount  of  the  personal  estate  of  his 
ward  and  of  the  gross  amount  or  value  of  the  rents  and  profits  of  the  real 
estate  during  his  minority,  together  with  at  least  two  sufficient  sureties, 
each  of  whom  shall  be  worth  the  amount  specified  in  the  penalty  of  the 
bond  over  and  above  all  debts ;  or  instead  of  personal  security  the  guar- 
dian may  give  security,  by  way  of  mortgage  on  unincumberea  real  prop- 
erty, of  the  value  of  the  penalty  of  his  own  bond  only.  But  the  courts 
in  its  discretion,  may  vary  the  security  where,  from  special  circumstances, 
it  may  be  found  for  the  interest  of  the  infant ;  and  may  direct  the  princi- 
pal of  the  estate,  or  any  part  thereof,  to  be  invested  in  public  stocks  or 
with  the  New  York  Life  Insurance  and  Trust  Company,  or  on  bond  and 
mortgage,  for  the  benefit  of  the  infant,  and  that  the  interest  or  income 
thereof  only,  be  received  by  the  guardian. 

The  New* York  Life  Inauranoe  and  Trust  Company,  when  appointed  general 
gnaidian,  ia  not  required  to  give  security.    See  Lawa  of  1830,  p.  77. 
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Rule  6^.    [60.] 

Ko  moneyB  arising  from  the  sale  of  the  real  estate  of  an  infant,  on  a 
mortgage  or  partition  sale,  or  under  any  decree,  judgment,  or  order  of 
court,  snail  be  paid  over  to  his  general  guardian,  except  so  much  thereof 
or  of  the  interest  or  income  from  time  to  time,  as  may  be  necessary  for 
his  support  or  maintenance ;  unless  such  guardian  has  previously  given 
sufficient  security  on  unincumbered  real  estate,  to  account  to  the  infant 
for  the  same,  in  the  usual  form. 

RuLB  61.    [61.] 

For  the  purpose  of  having  a  general  guardian  appointed,  the  infant,  if 
of  the  age  of  fourteen  years  or  upwards,  or  some  relative  or  friend  if  the 
infant  is  under  fourteen,  mnj  present  a  petition  to  the  court,  stating  the 
age  and  residence  of  the  inmnt,  and  the  name  and  residence  of  the  per- 
son proposed  or  nominated  as  guardian,  and  the  relationship,  if  any,  which 
such  person  bean  to  the  infimt,  and  the  nature^  sitaatioDy  and  value  of  the 
infanvs  estate. 

Ruu  58.    [52.] 

Upon  presenting  the  petition,  the  court  shall  by  inspection  or  other- 
wise ascertain  the  age  of  the  infant,  and  if  of  the  age  of  tourteen  years  or 
upwards,  shall  examine  him  as  to  his  voluntaiy  nomination  of  a  suitable 
and  proper  person  as  guardian ;  if  under  fourteen,  shall  ascertain  who  is 
entitled  to  tiie  guardianship,  and  shall  name  a  competent  and  proper  per- 
son as  guardian.  The  court  shall  also  ascertain  the  amount  of  the  persoDsl 
property,  and  the  gross  amount  or  value  of  the  rents  and  profits  of  the 
real  estate  of  the  mfant  during  his  minority,  and  shall  also  ascertain  the 
sufficiency  of  the  security  offered  by  the  guaidian. 

RtTLV  59.    [63.] 

Ihe  security  required  on  a  sale  of  the  real  estate  of  an  infitnt,  shall  be 
a  bond  of  the  guardian,  with  two  sufficient  sureties,  in  a  penalty  of  double 
the  value  of  the  premises,  including  the  interest  on  such  value  during  the 
minority  of  the  in&nt,  each  of  which  sureties  shall  be  worth  the  penalty 
of  the  bond,  over  and  above  all  debts ;  or  a  similar  bond  of  the  guardian 
only,  secured  by  a  mortgage  on  unincumbered  real  estate  of  the  value  of 
ih(f  penalty  of  such  bond. 

A  hnsbsod  cannot  be  appcrinted  guardian  to  sell  the  estate  of  hii  infant  wife.  4 
JoAiw.,  Ch.  Cat..  378 :  Cook  v.  Rawd^n,  I  Code  Rep.,  N.  8.,  383.  And  eee  3  Paige, 
865 jj  tft.,  413. 

where  a  piece  of  real  estate  was  ordered  to  be  sold  for  the  benefit  of  five  infant 
children,  and  the  gnardian  gave  to  each  iorant  a  separate  bond,  under  roles  59  and 
61,  with  the  same  Bureties,  who  jastified  in  each  oaae  acoordiog  to  the  penalty  of  each 
bond,  the  bonds  differing  in  amount, — ^held,  that  suoh  justtfieation  was  not  in  aeeord- 
anee  with  the  spirit  of  the  rules  of  the  eourt,  although  it  might  oonform  to  the  letter. 
The  sureties  being  the  same  in  each  ease,  they  should  have  justified  in  respect  to 
their  ability,  as  to  the  aggregate  penalties  of  the  aeveral  bonda.  iliioji.,  4  Pr.  R^ 
414. 

RuLi  60.  [64.]    (Amended.) 

An  infant  by  his  general  guardian^  if  he  hoe  any^  and  if  there  t» 
none,  by  hie  next  friend,  may  present  a  petition,  stating  the  age  and  resi- 
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denoe  of  the  infimi,  the  ritnatioiif  and  value  of  his  real  and  personal 
estate,  the  situation,  value,  and  annual  income  of  the  real  estate  proposed 
to  be  sold,  and  the  particular  reasons  which  render  a  sale  of  the  premises 
necessary  or  proper ;  and  praying  that  a  guardian  may  be  appomted  to 
sell  the  same.  The  petition  shall  also  state  the  name  and  residence  of 
the  person  proposed  as  such  guardian,  the  relationship  if  any,  which  he 
bears  to  the  infant,  and  the  security  proposed  to  be  given ;  and  the  peti- 
tion shall  be  accompanied  by  afSdavits  of  disinterested  persons,  or  other 
]>roofe,  verifying  the  material  facts  and  circumstances  alleged  in  the  peti- 
tion. And  if  the  infant  is  of  the  age  of  fourteen,  he  shaU  join  in  the 
application. 

The  words  in  UcUet  are  rabititoted  for  the  words :  Tkt  general  guardian  of  Ika 
infant  if  As  Aim  any^  and  if  there  it  none,  the  infant  himntf  if  uf  the  age  of  four' 
teen  yearo  or  upmardo,  or  hie  next  friend  if  he  ie  under  that  age, 

RULV  6t.     [65.] 

If  it  satisfactorily  appears  that  there  is  reasonable  ground  for  the 
application,  an  order  may  be  entered  appointing  a  guardian  for  the  pur- 
poses of  the  application,  on  his  executing  and  filing  with  the  clerk,  the 
requisite  securitv,  approved  of  as  to  its  form  and  manner  of  execution  by 
a  justice  of  this  court  or  a  county  judge,  signified  by  his  approbation 
endorsed  thereon,  and  directing  a  reference  to  ascertain  the  truth  of  the 
facts  stated  in  the  petition,  and  whether  the  sale  of  the  premises  or  any 
and  what  part  thereof  would  be  beneficial  to  the  in&nt,  and  the  particu- 
lar reasons  therefor ;  and  to  ascertain  the  value  of  the  property  proposed 
to  be  sold,  and  of  each  separate  lot  or  parcel  thereof,  and  the  terms  and 
conditions  upon  which  it  should  be  sold ;  and  whether  the  infant  is  in 
absolute  need  of  any  and  what  part  of  the  proceeds  of  the  sale  for  his 
support  and  maintenance,  over  and  above  toe  income  thereof,  and  his 
otoer  property,  together  with  what  he  might  earn  by  his  own  exertions. 
And  if  there  is  any  person  entitled  to  dower  in  the  premises,  who  is  will- 
ing to  join  in  the  sale,  also  to  ascertain  the  value  oi  her  life  estate  in  the 
premises,  on  the  principle  of  life  annuities.  But  no  proceedings  shall  be 
had  upon  such  reference  until  the  guardian  produces  a  certificate  of  the 
clerk,  that  the  requisite  security  has  been  duly  proved,  or  acknowledged, 
and  filed  agreeably  to  the  order  of  the  court ;  and  which  certificate  shall 
contain  the  name  of  the  ofilcer  by  whom  it  was  approved,  and  shall  be 
annexed  to  the  report. 

Bulb  62.    [66.] 

If  the  proceeds  of  the  sale  exceed  five  hundred  dollars,  and  tiie  guar- 
dian has  not  given  security  by  mortgage  upon  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invest  the  same  under  the  direction  of  the 
court  for  the  use  of  the  infant ;  and  the  guardian  shall  only  be  entitied  to 
receive  so  much  of  the  interest  or  income  thereof  from  time  to  time,  as 
may  be  necessary  for  the  support  and  maintenance  of  the  infant,  without 
the  order  of  the  court.  If  the  infant's  interest  in  the  property  does  not 
exceed  one  thousand  dollars,  the  whole  costs  including  disbursements,  shall 
not  exceed  twenty-five  dollars.  And  where  several  infiints  are  interested 
in  the  same  premises  as  tenants  in  common,  the  application  in  behalf 
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of  all  shall  be  joined  in  the  same  petition,  although  thej  may  have 
several  general  guardians;  and  there  shall  be  but  one  reference  to 
ascertain  the  propriety  of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be 
allowed. 

Wbero  leveral  infaoto  join  in  the  lame  appliMtion,  or  where  eerenl  pieces  of 
land  are  told  at  diflforeat  timea,  an  allowance  will  be  made  in  addition  to  the  aimi  of 
$25.     Re  Monti,  4  Paige  44,  and  Code,  as.  306,  308. 

RuLi  63.     [67.] 

On  the  execution  of  a  commission  of  lunacy,  Ac,  the  oommisaioners 
for  every  day  they  are  necessarily  emplojring  in  hearing  the  testimony, 
and  talang  the  inquisition,  shall  be  entitled  to  the  same  allowance  whidi 
is  made  by  law  to  commissioners  to  make  partition  or  admeasure  dower. 
And  for  drawing  the  inquisition  and  process,  and  serving  notices,  when 
no  attorney  is  employed,  they  shall  have  the  fees  to  which  an  attorney 
would  be  entitled  n>r  the  same  services.  The  committee  of  a  lunatic, 
idiot,  or  drunkard,  may  pay  to  the  petitioner  on  whose  application  the 
commission  was  issued,  or  to  his  attorney,  the  costs  and  expenses  of  the 
application  and  of  the  subsequent  proceedings  thereon,  including  the  ap- 
pointment of  the  committee,  and  without  an  order  of  the  court  for  the 
payment  thereof  when  the  bill  of  such  costs  and  expenses  has  been  duly 
taxed  and  filed  with  the  clerk  in  whose  office  the  appointment  of  such 
committee  is  entered ;  provided  the  whole  amount  of  such  costs  and  ex- 
penses does  not  exceed  fifty  dollars.  But  where  the  costs  and  expenses 
exceed  fifty  dollars,  the  committee  shall  not  be  at  liberty  to  pay  the  same 
out  of  the  estate  in  his  hands,  witiiout  a  special  order  of  the  court  diieetr 
ing  such  payment 

If  an  action  is  brooght  against  the  committee  of  a  Innatic,  for  a  eanae  of  action 
which  might  have  been  aettled  on  a  summary  application,  the  plaintiff  will  not  be 
allowed  hk  coats.    Ouiin  v.  Qrazft  1  Barb.,  Ch.  R.,  49,  and  Code,  as.  306, 30a 

BuLS  64.     [68.] 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or  to  de- 
clare a  marriage  contract  void,  if  the  defendant  fail  to  answer  the  com- 
plaint, or  if  the  facts  charged  in  the  complaint  are  not  denied  in  the 
answer,  the  court  to  which  application  is  made  for  judgment  shall  order 
a  reference  to  take  proof  of  all  the  material  facts  charged  in  the  com- 
plaint 

And  when  the  action  is  for  a  divorce  on  the  ground  of  adultery,  un- 
less it  be  averred  in  the  complaint  that  the  adultery  charged  was  commit- 
ted without  the  consent,  connivance,  privity,  or  procurement  of  the  plain- 
tiff; that  five  years  have  not  elapsed  since  the  discoveiy  of  the  fact  that 
such  adulteiT  had  been  committ^ ;  and  that  the  plaintiff  has  not  volun- 
tarily cohabited  with  the  defendant  since  such  discovery ;  and  also,  where 
at  the  time  of  the  offence  charged  the  defendant  was  living  in  adulterous 
intercourse  with  the  person  with  whom  the  offence  is  alleged  to  have  been 
committer},  that  five  years  have  not  elapsed  since  the  commencement  of 
such  adulterous  intercourse  was  discovered  by  the  plaintiff;  and  the  com- 
plaint containing  such  averments  be  verified  by  the  oath  of  the  plaintiff* 
m  the  manner  prescribed  by  the  157th  section  of  the  code,  judgment  shaU 


66—68.]  BULES. — SUPRKMB  OOTJKT.  479 

not  be  Tendered  for  tbe  relief  demanded  until  the  plaintiff's  afSdavit  be 
produced  stating  the  above  &ct8. 

In  &B  action  for  a  divorce  on  the  groand  or  adoltery,  an  order  of  reference  on 
the  defanlt  of  the  defendant  to  answer  will  not  be  made  where  the  coroplaint  eon- 
tains  no  specification  of  the  person  with  whom,  or  the  place  where,  the  offence  was 
committed.    Hydt  v.  Hyde,  4  Sand.  S.  C.  VL,  622. 

An  allegatiou  that  the  defendant  in  November,  1851,  committed  the  offence  in  the 
city  of  New  York,  with  a  female  whose  name  is  anknown  to  the  plainti^  and  the 
parttcalar  oironrostanoes  of  which  are  unknown  to  the  plaintiff^  will  not  suffice.    Ih. 

If  the  person  be  nnknowo,  the  oomplaiot  should  state  particularly  the  place 
where  the  ofience  occurred,  as  at  a  house  specified,  or  the  like.    Ih. 

RuLB  65.     [69.] 

To  obtain  an  order  of  reference,  if  the  complaint  seeks  to  annul  a 
marriage  on  the  ground  that  the  party  was  under  the  age  of  legal  consent, 
an  afifidavit  must  be  produced,  showing  that  the  parties  thereto  have  not 
fieely  cohabited  for  any  time,  as  husband  and  wife,  after  the  plaintiff  had 
obtamed  tbe  age  of  consent  If  the  complaint  seekM  to  annul  the  mar- 
riage on  the  ground  that  the. plaintiff's  consent  was  obtained  by  force  or 
fraud,  tbe  plaintiff  must  show  by  affidavit  that  there  has  been  no  volun* 
tary  cohabitation  between  the  parties  as  man  and  wife ;  and  if  it  seeks  to 
annul  a  marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  an  affida- 
vit must  be  produced,  showing  that  the  lunacy  still  continues ;  or  the 
plaintiff  must  show  by  his  affidavit  that  the  parties  have  not  cohabited  as 
nusband  and  wife  after  the  plaintiff  was  restored  to  his  reason. 

RuLK  66.    [70.] 

On  a  reference  to  take  proof  of  the  facts  charged  in  a  complaint  for 
separation,  or  limited  divorce,  the  examination  of  the  plaintiff  on  oath  may 
be  taken  as  to  any  cruel  or  inhuman  treatment  alleged  in  the  complaint, 
which  took  place  when  no  witnesses  were  present  who  are  competent  to 
testify  to  the  &cts  on  such  reference. 

Rule  67.    [71.] 

On  a  complaint  for  a  divorce,  or  to  avoid  or  annul  a  marriage  con- 
tract for  any  other  cause  than  physical  incapacity,  if  the  material  allega- 
tions in  the  complaint  are  denied  in  the  answer,  and  the  plaintiff  does  not 
file  a  reply  within  the  time  allowed  by  the  code,  the  defendant,  on  due 
notice,  may  apply  to  have  the  complaint  dismissed;  but  if  a  reply  is  put 
in,  either  party  may,  on  the  usual  notice  to  the  adverse  party,  apply  for 
an  order  for  issues. 

Issues  will  only  be  ordered  for  facts  contested  by  the  pleadmgs.  JferrsU  v. 
jrorr«//,3  Barb.  S.  C.R.,  236. 

RuLK  68.     [72.] 

The  defendant  in  the  answer  may  set  up  the  adulteiy  of  the  plaintifl^ 
or  any  other  matter  which  would  be  a  bar  to  a  divorce,  separation,  or 
the  annulling  of  a  marriage  contract ;  and  if  an  issue  is  taken  thereon,  it 
shall  be  tried  at  the  same  time  and  in  the  same  manner  as  other  issuea  of 
fisct  in  the  cause. 
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Wb«re  tbe  antwer  leto  ap  the  sdaltery  of  the  plaintiflT.  the  charge  moet  he  eoeh 
that  the  defeudanti  if  moocent,  would  be  eotitlc^d  to  a  diTorce  if  the  chargre  were 
avbatantiated  ia  aa  action  by  mch  defendaat.  Jfarre/I  t.  M&rrtU,  3  Barb.  &  C  R^ 
236  ;  and  1  ift^  3ia 

And  ia  raeh  a  caie  the  advttery  of  the  plaintiflrahoald  be  set  up  in  the  anawer 
in  the  aame  manner  and  be  accoinpanied  with  the  aame  allegations  as  are  required  in 
a  complaint.  The  answer  should  allege  that  the  adulteries  of  the  pUioiiff*  were 
committed  withont  the  procuremeut,  eonniTancei  privity,  or  consent  of  the  defend- 
«nt.    ib. 

Matter  of  defence  coming  to  the  knowledge  of  the  defendant  after  anawer,  may 
be  aei  op  by  aapplementai  answer.    Smith  ▼.  SwulJkf  4  Paige,  432, 

RuLX  69.     [73.] 

Od  a  compUnt  filed  by  a  husband  for  a  divoroe,  if  he  wishes  to  qnea- 
tion  the  legiUmacy  of  any  of  the  children  of  his  wife,  the  allegation,  that 
they  are  or  that  he  belieres  them  to  be  illegitimate^  shall  be  distinctly 
made  in  the  complaint  If  a  reference  is  ordered,  prods  shall  be  taken 
upon  the  question  of  lejontimacy,  as  well  as  upon  the  other  matters  atated 
in  the  complaint ;  and  if  an  issue  is  awarded,  an  issue  on  the  question 
of  legitiin»7  of  the  chUdren  shall  be  .warded,  and  tried  at  the  «uDe 
time. 

Bulk  70.    [74.] 

In  cases  where  the  trial  of  issues  of  fact  is  not  provided  for  in  section 
253  of  the  Code,  if  either  party  shall  desire  a  trial  by  jury,  such  party 
shall,  within  ten  days  after  issue  joined,  give  notice  of  a  special  motion  to 
settle  the  issues ;  and  the  court  or  judge  may  settle  the  issues,  or  may  refer 
it  to  a  referee  to  settle  the  issues.  Such  issues  roust  be  settled  in  the  fmm 
prescribed  in  section  72  of  the  Code  of  Procedure. 

See  Uorrell  v.  MarrtU,  3  Barb,  a  C.  H,  S36. 

RuLK  71.    [76.] 

No  sentence  or  decree  of  nullity  declaring  void  a  marriage  contract 
or  decree  for  a  divorce,  or  for  a  separation  or  limited  divorce,  shall  be  made 
of  course  by  the  default  of  the  defendant,  or  in  consequence  of  any  neg- 
lect to  appear  at  the  hearing  of  the  cause,  or  by  consent  And  every  sudi 
cause  shall  be  heard  after  the  trial  of  the  issue,  or  upon  the  coming  in  of 
the  proofs,  at  a  special  term  of  the  court ;  but  where  no  person  appears 
on  the  part  of  the  defendants,  the  details  of  the  evidence  in  adultery 
causes  shall  not  be  read  in  public,  but  shall  be  submitted  in  open  court 
No  officer  of  this  court,  with  whom  the  proceedings  in  an  adultery  cause 
are  filed,  or  before  whom  the  testimony  is  taken,  nor  any  derk  of  auch 
officer,  either  before  or  after  the  termination  of  the  suit,  shall  permit  a 
copy  of  any  of  the  pleadings  or  testimony,  or  of  the  substance  of  the 
details  thereof  to  be  taken  by  any  other  person  than  a  party,  or  the  attor- 
ney or  counsel  of  a  party,  who  has  appeared  in  the  cause,  without  a  special 
order  of  the  court 

The  court  wilt  not  grant  a  decree  for  dtvoree,  upon  a  complaint  to  which  no 
aoawer  haa  heen  ioterpoied,  until  after  an  inspectioo  of  the  complaiot,  prouf,  and 
the  affidaTit  of  aerrice  of  the  aammona     See  JSdMaaoa  v.  iMtaaoji,  1  Bark 

«•  C  ft,  mt* 
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RuLS  72.  [76.]    (Amended.) 

Whenever  a  jnstioe  or  other  oflScer,  approves  of  the  security  to  be 
given  in  anj  case,  or  reports  upon  its  sufficiency,  it  shall  be  his  duty  to 
require  personal  sureties  to  justify,  or  if  the  security  offered  is  by  way 
of  mortffafi^  on  real  estate,  to  require  proof  of  the  value  of  such  estate ; 
and  he  Sml  in  his  certificate  or  report  state  the  value  of  such  real  estate, 
or  that  each  person  offered  as  security  is  worth  the  requisite  amount  over 
and  above  all  debts  and  responsibitities  he  owes  or  has  incurred.  And 
all  bonds,  and  undertakings,  and  other  securities  in  writing  shall  be  duly 
proved  or  acknowledged  in  like  manner  as  deeds  of  real  estate,  before  the 
same  shall  be  received  or  filed. 

Before  the  code,  if  the  appeal  bood  waa  not  doly  ackoowtedged  or  proved,  it 
rendered  the  appeal  irregular.  Ridaboek  v.  I^^y*  8  Paige  197  ;  bat  liooe  the  eodo 
the  omianoo  may  be  inpplied  by  amendment.  Conklin  v.  Duteher,  5  Pr.  R.,  383  ; 
1  Code  Rep.,  N.  B.,  49. 

Bulb  78.  [77.]    (Amended.) 

Where  several  tracts  or  parcels  of  land  lying  within  this  State  are 
owned  by  the  same  persons  in  common,  no  separate  action  for  a  partition 
of  a  part  thereof  only  shall  be  brought  without  the  consent  of  all  the  par- 
ties interested  therein ;  and  if  brought  without  such  consent,  the  share  of 
the  plaintiff  may  be  charged  with  the  whole  costs  of  the  proceeding. 
Ana  when  infants  are  interested^  the  petition  shall  state  whether  or  not 
the  parties  ovm  any  other  lands  in  common^ 

The  amendment  ii  the  addition  of  the  wordi  in  italic. 
See  Code  m  306, 308,  448,  ft. 

RuLB  74.  [78.] 

Where  the  rights  and  interests  of  the  several  parties,  as  stated  in  the 
complaint,  are  not  denied  or  controverted,  if  any  of  the  defendants  are  in&nts 
or  aosentees,  or  unknown,  the  plaintiff  on  an  affidavit  of  the  fact,  and  no- 
tice to  such  of  the  parties  as  have  appeared,  may  apply  at  a  special  term 
for  an  order  of  reference,  to  take  proof  of  the  plaintiff's  title  and  interest 
in  the  premises,  and  of  the  several  matters  set  forth  in  the  bill  or  petition; 
and  to  ascertain  and  report  the  rights  and  interest  of  the  several  parties 
in  the  premises,  and  an  abstract  of  the  conveyances  by  which  the  same  are 
held. 

Rule  76.  [79.] 

Where  the  whole  premises  of  which  partition  is  sought^  are  so  circum- 
stanced that  a  partition  thereof  cannot  be  made  without  great  prejudice  to 
the  owners,  due  regard  being  had  to  the  power  of  the  court  to  decree  com- 
pensation to  be  made  for  equality  of  partition,  and  to  the  ability  of  the 
respective  parties  to  pay  a  reasonable  compensation  to  produce  such  equal- 
ity, or  where  any  lot,  or  separate  parcel  of  the  premises  which  will  exceed 
in  value  the  share  to  which  either  of  the  tenants  in  common  may  be  en- 
titled iB  BO  circumstanced,  the  plaintiff,  upon  stating  the  &ct  in  the  affida- 
vit which  is  to  be  filed  for  the  purpose  of  obtaining  an  order  of  reference 
under  the  n^zt  preceding  rule,  may  have  a  further  provision  inserted  in 
such  order  of  reference,  directing  the  officer  or  person  to  whom  it  is  refer- 
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red,  to  inqaire  and  fepoft  wbether  tiM  whole  premises,  or  any  lot  or  sepft- 
late  paroel  thereof,  we  so  cimunstanced  that  an  actual  partition  cannot  be 
made ;  and  that  if  he  arrives  at  the  conclusion  that  the  sale  of  the  whole 
prenuses  or  of  an^  lot  or  separate  parcel  thereof  will  be  neoeasaiy,  that  he 
^eeify  the  same  m  his  report,  together  with  the  reasons  which  render  a 
sale  neooBsaiy ;  and  in  such  a  case,  that  he  also  ascertain  and  report 
whether  any  creditor  not  a  party  to  the  suiti  has  a  vp&dBc  lien,  by  mortr 
gage,  devise,  or  otherwise,  upon  the  undivided  share  or  interest  of  any  of 
the  parties  in  that  portion  of  the  premises  which  it  is  necessary  to  sell ; 
and  if  he  finds  that  there  is  no  such  specific  lien  in  favor  of  any  peison  not  a 
party  to  the  suit,  that  he  farther  inquire  and  report  whether  the  undivided 
share  or  interest  of  any  of  the  parties  in  the  premises  is  subject  to  a  gene- 
ral lien  or  incumbrance,  by  judgment  or  decree;  and  that  he  ascertain 
and  report  the  amount  due  to  any  party  to  the  suit  who  has  either  a  genersl 
or  specific  Uen  on  the  premises  to  oe  sold^  or  any  part  thereof  and  the 
amount  due  to  any  creiditor,  not  a  party,  who  has  a  general  lien  on  any 
undivided  share  or  interest  therein,  by  judjgment  or  <fecree,  and  who  shall 
appear  and  establish  his  claim  on  such  reference.  He  ^all  also,  if  re- 
quested, by  the  parties  who  appear  before  him  cm  such  reference,  aacertaiii 
and  report  the  amount  due  to  any  crediUM*,  not  a  party  to  the  suit,  which 
is  either  a  specific  or  general  lien  or  incumbrance  upon  all  the  shares  or 
interests  of  the  parties  in  the  premises  to  be  sold,  and  which  would  remain 
as  an  incumbrance  thereon  in  the  hands  of  the  purchaser;  to  the  end  that 
such  directions  may  be  given  in  relation  to  the  same,  in  the  decree  for  the 
sale  of  the  premises,  as  £all  be  most  beneficial  to  all  the  parties  interested 
in  the  proceeds  thereof  on  such  sale. 

Whan  a  sale  and  when  a  partiUon  is  the  more  proper  mode  «f  prooeadinf  , 
Cloiou  V.  CloMJi,  6  Paige,  541. 

Bulk  76.  [80.] 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curte^,  or  in  dower, 
is  entitled  to  the  annual  interest  or  iocome  of  any  sum  paid  into  court  and 
invested  in  permanent  securities,  such  party  shall  be  chaiged  with  the  ex- 
pense of  investing  such  sum  and  of  receiving  and  paying  over  the  interest 
or  income  thereof;  but  if  such  parly  is  willing,  and  consents  to  accept  a 
gross  sum  in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  six  per  cent  on 
the  principal  sum  during  the  probable  life  of  such  person,  according  to  the 
Portsmouth  or  Northampton  tables. 

As  to  the  mode  of  oommitinf  the  present  vahie  of  aa  inchoate  or  coBliiigeat  i^t 
of  dower,  lee  Jaek§9n  v.  Edward9,  7  Paige,  408. 
See  table  at  end  of  these  roiea 

Bulb  77.  [81.] 

EveiT  receiver  of  the  property  and  eflfects  of  the  debtor  shall,  unless 
restricted  by  the  special  order  of  the  court,  have  general  power  and  author- 
ity to  sue  for  and  collect  all  the  debts,  demand,  and  rents  belonging  to 
such  debtor,  and  to  compromise  and  settle  such  as  are  unsafe  and  of  a 
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doubtful  oihancter.  He  may  also  sue  in  the  name  of  a  debtor,  where  it  is 
neoeiMiy  or  proper  for  him  to  do  so ;  and  he  may  apply  for  and  obtain  an 
order  of  conrae  that  the  tenants  of  any  real  estate  btMOoging  to  the  debt- 
or, or  of  whieh  he  is  entitled  to  the  rents  and  profits,  attorn  to  such  receiver, 
and  pay  their  rents  to  him.  He  shall  ako  be  permitted  to  make  leases, 
from  time  to  time,  as  may  be  necessary,  for  terms  not  exceeding  one  year. 
And  it  shall  be  his  duty  without  any  unreasonable  delay,  to  eonrert  ail  the 
persoBal  estate  and  effects  into  money;  but  he  shall  not  sell  anyreal  estate 
of  the  debtor,  without  the  special  order  of  the  court,  until  after  a  judgment 
in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any  suit  brought  by 
him  against  an  insolvent  from  whom  he  is  unable  to  ooUect  his  costs,  un« 
leiB  such  suit  is  brought  by  order  of  the  court,  or  by  the  consent  of  all 
peisone  interested  in  the  funds  in  his  hands.  But  he  may  sell  such  des* 
perate  debts,  and  all  other  doubtful  claims  to  personal  property,  at  public 
auction,  giving  at  least  ten  days'  public  notice  of  the  time  and  place  of 
such  sale. 

A  receiver  who  proeeontee  or  defeods  an  action  againit  him  as  receiver,  without 
leave  of  the  court  for  that  purpose  first  oblained,  is  penonally  liable  for  costs. 
Pkel^  V.  Cb/e,  3  Code  Rep ,  157. 

A  mtftioo  in  the  supreme  court  to  vacate  a  receiver's  sale  real  of  eslsto*  where  the 
sale  was  regular,  is  addreaeed  to  the  discretion  of  the  oourt,  and  the  order  thereon 
cannot  be  appealed  to  the  general  term.  Wakeman  v.  Price,  3  €?ode  Bep.,  196 ; 
3  Corns.,  334. 

Ru«  IB.  [82.] 

On  appeal  lo  this  court  from  the  order,  sentence,  or  decree  of  a  surro- 
gate's court,  the  party  appealing  shall  file  a  petition  of  appeal,  a  ddressed  to 
this  court,  with  the  clerk  of  the  county  in  which  the  order,  sentence,  or 
decree  appealed  from  was  made,  within  fifteen  days  after  the  appeal  is  en- 
tered in  the  court  below,  or  the  appeal  shall  be  considered  as  waived;  and 
any  party  interested  in  Ihe  proceedings  in  the  court  below  may  thereupon 
apply  to  this  court,  ex  parte,  to  dismiss  the  appeal  with  costs.  The  peti- 
tion of  appeal  shall  briefly  state  the  general  nature  of  the  proceedings* 
and  of  the  sentence,  order,  or  decree  appealed  from,  and  shall  specify  the 
part  or  parts  thereof  complained  of  as  erroneous ;  except  where  the  whole 
sentence,  order,  or  decree  is  alleged  to  be  erroneous,  in  which  case  it  shall 
be  sufficient  to  state  that  the  same  and  every  part  thereof  is  erroneous. 
And  where  the  appeal  is  from  a  sentence  or  decree,  on  the  settlement  of 
the  accounts  of  an  executor,  administrator,  or  guardian,  if  the  appellant 
wishes  to  review  the  decision  as  to  the  allowance  or  rejection  of  any  par- 
ticular items  of  the  account,  such  items  shall  be  specified  in  the  petition  of 
appeal;  or  the  allowance  or  disallowance  of  any  such  items  shall  not  be 
considered  a  sufficient  ground  for  reversing  or  modifying  the  sentence  or 
decree  appealed  from.  The  respondent,  in  his  answer  to  the  petition  of 
appeal  in  such  cases,  may  also  specify  any  items  in  the  account  as  to  which 
he  supposes  the  sentence  or  decree  is  erroneous,  as  against  him  and  in 
&vor  of  the  appellant  And  upon  the  hearing  of  the  parties  upon  such 
appeal,  the  sentence  or  decree  may  be  modified  as  to  any  such  items,  in 
the  same  manner  as  if  a  cross-appeal  had  been  brought  by  such  respon- 
dent   The  appellant  may  have  an  order  of  course,  that  the  respondent  in 
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tbe  petition  of  appeal  answer  the  same  within  twenty  days  after  the  serviee 
of  a  copy  of  the  petition  of  appeal  and  notice  of  the  order,  or  that  the  ap- 
pellant be  heard  ex  parte.  And  where  the  respondent  is  an  adnlt,  upon 
filing  an  affidavit  of  such  service  upon  the  attorney  of  the  respondent,  if 
he  mus  appeared,  either  in  this  court  or  in  the  court  below,  by  an  attorney  of 
this  court,  or  upon  the  surrogate  if  he  has  not  appeared  by  such  attorney, 
and  that  no  answer  to  the  petition  of  appeal  has  oeen  received,  the  appd* 
lant  may  have  an  order  of  course  that  the  appeal  be  heard  ex  parte  at 
against  such  respondent  Where  the  respondent  is  a  minor,  if  be  does 
not  procnro  a  guardian  ad  litem  upon  the  appeal  to  be  appointed,  within 
twenty  days  after  the  filing  of  the  petition  of  appeal,  the  appellant  may 
i^ply  to  a  justice  of  this  court,  ex  parte^  for  the  appointment  of  snek 
guardian.  And  if  the  minor  hss  appeared  by  his  guardian  ad  iiiem  m 
this  court,  the  appellant  may  have  an  order  of  course  that  the  guardian 
ad  litem  of  the  respondent  answer  the  petition  of  appeal  within  twenty 
days  after  service  of  a  copy  thereof  and  notice  of  the  order,  or  that  an  at- 
tachment issue  against  such  guardian.  When  a  petition  of  i^peal  is  filed, 
if  it  has  not  been  served  on  the  adverse  party,  the  respondent  may  have 
an  order  of  course,  that  the  appellant  deliver  a  copy  of  the  petition  of  ap> 
peal  to  the  attorney,  or  to  the  guardian  ad  litem  of  the  respondent,  within 
ten  days  after  the  service  of  notice  of  such  order,  or  that  tiie  appeal  be 
dismissed;  and  if  the  same  is  not  delivered  within  the  time  limited  by  such 
order,  the  respondent,  upon  due  notice  to  the  adverse  J>arty,  may  apply 
at  a  special  term  to  dismiss  the  appeal  with  costs,  upon  the  hearing 
of  any  such  appeal  as  is  referred  to  in  this  rule,  it  shall  be  the  duty 
of  the  appellant  to  furnish  the  court  with  a  copy  of  the  petition  of 
appeal  and  of  the  answer  thereto,  if  an  answer  has  been  received,  and 
a  copy  of  the  proceedings  below,  including  a  copy  of  the  appeal  as 
entered. 

Appeal!  from  rarrogatM*  deoreec  pending  before  circuit  jnd^  on  the  first  Mon- 
day of  July,  1647,  were  «peet«Z  froeeediitgt^  and  were  not  traneferred  to  the  aii- 
preme  conrt,  either  by  the  cooatitation  or  the  jadioiary  act,  bat  they  might  be  trana- 
ferred  by  apeoial  order  of  the  court.    Butler  v.  B«fuoir,  1  Barb.  S.  C.  R.,  526. 

Upon  ao  appeal  firom  a  aurrogate't  decree,  the  papera  neceanuy  tobe  furaiahed  to- 
the  court,  are  the  copy  of  the  aorrogate'a  return,  copiea  of  the  petition  of  appeal  and 
•newer,  and  a  copy  of  the  poiola.    Haltey  v.  Van  Amringey  6  Paige*8  Repi,  13. 

Before  the  code,  if  the  appeal  was  not  taken  within  the  time  limited  by  atatate, 
3  R.  8.  (608  to  611),  the  right  of  appeal  waa  loat  Broiuon  v.  Ward,  3  Paige,  18». 
It  is  preaumed  the  law  ia  still  the  aame. 

An  appeal  from  a  anrrogate'a  order,  admitting  or  refusittg  to  admit  a  will  le 
probate,  ahould  in  the  fint  inatance  be  heard  at  general  term.  Watte  v.  Aikin^  4 
Pr.  R.,  439. 

A  surrogate  will  be  compelled  to  make  a  return  to  an  appeal  within  a  reaaonablo 
time  (no  time  being  fiied  by  statute  or  rule),  by  an  order  of  the  court  on  pun  of 
attachment.    Oardner  v.  Brown^  5  Pr.  R.,  351. 

An  objection  that  hia  feea  have  not  been  paid,  ia  of  no  avail,  where  it  appean 
they  were  offered  to  be  paid  when  ascertained.    lb, 

Hie  petition  of  appeal  should  name  the  per^ns  intended  tp  be  made  reapondenta* 
and  ahould  pray  that  they  answer  the  petition.  Kellett  v.  Ratkbun,  4  Paige,  lOS. 
It  should  be  entitled,  in  the  appeal,  Gardner  v.  Gardner,  5  Paige,  170  ;  and  all  par- 
ties to  the  proctediogs  before  the  surrogate ;  interested  in  aoataioing  or  defeating  the 
decree  appealed  frum,  should  be  made  parties  to  the  appeal.  GUehritt  v.  i2ea,  9 
Paige,  66 ;  and  a  party  affected  by  the  appeal,  but  not  a  party  thereto,  may  have  tha 
aame  so  modified  as  not  to  prejudioe  his  riffhta,  Gardner  v.  Gardner^  supra. 

Where  an  appeal  ia  taken  from  an  order  of  the  surrogate,  and  the  petition  of  op* 
peal  ia  filed  within  the  time  preooribed  by  the  rules  of  com t,  on  applicotioa  to  th* 
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oonrt  aoder  the  rule  to  dbmife  the  appeal,  by  a  party  whoee  intereit  it  affected  by  tbe 
i^peal,  bot  whe  baa  not  been  made  a  party  to  the  petition  of  appeal,  muit  be  made 
upon  notice.  That  rale  only  anthorixa*  an  9x  onrte  application  to  be  made  to  diemiaa 
where  the  petition  of  apoeal  baa  not  been  filea  in  time,  not  where  any  of  the  proper 
partica  haTO  been  omitted  in  the  petition.  Sn^ern  y.  Lawrence.  5  Pr.  R.,  139 ;  3 
Code  Rep ,  69. 

The  coart  may  extend  the  time  to  file  the  petition  of  appeal  Hcleay  y.  Fan 
Amringej  4  Paige,  379. 

RuLB  79.   [83.] 

All  moneys  brought  into  court  by  order  of  this,  or  any  other  court, 
shall  be  paid  to  the  county  treasurer  of  the  county  in  which  the  action  is 
triable,  unless  the  court  shall  otherwise  direct.  And  all  bonds,  mortgages, 
and  other  securities  upon  real  estate,  heretofore  required  to  be  taken  in 
the  name  of  the  cleric  of  the  court  of  appeals,  shall,  except  as  otherwise 
provided  by  law,  be  taken  to  the  treasurer  of  the  county  wnere  such  fund 
belongs,  or  such  other  county  treasurer  as  this  court  shall  direct  And  all 
moneys  received  by  the  county  treasurer  under  and  by  virtue  of  any  law, 
vesting  him  with  me  funds  or  securities  belonging  to  any  of  the  suitors, 
in  any  court  of  this  State,  shall  be  deposited  by  the  said  county  treasura*, 
in  his  name  of  office,  in  the  New- York  Life  Insurance  and  Trust  Company, 
or  in  such  bank  as  the  court  for  the  district  shall  from  time  to  time  direct 
as  a  deposit  bank,  unless  the  order  or  judgment,  under  which  such  moneys 
are  brought  into  court,  shall  direct  such  moneys  to  be  deposited  in  some 
other  bank,  or  company. 

The  chamberlain  of  the  city  of  New  York,  ia  the  eonnty  treaaarer  thereof,  1 
R  a,  370,  a.  39. 

BuLS  80.    [84.] 

The  accounts  of  the  county  treasurers  with  respect  to  moneys  or  secu- 
rities received  by  them  under  the  foregoing  rule,  or  by  virtue  of  any  order 
of  any  courtof  this  State,  with  the  banks,  and  other  companies  in  which 
moneys  are  directed  to  be  deposited,  shall  be  kept  in  such  manner,  that  in 
the  cash  books  of  the  banks  and  other  companies,  and  in  the  bank  books 
of  the  said  treasurers,  it  shall  appear  in  what  particular  suit,  or  on  what 
account,  the  several  items  of  money  credited  or  charged  were  deposited, 
or  paid  out  The  said  county  treasurers  shall,  at  the  first  general  term  of 
this  court,  for  the  district  in  which  such  treasurer  resides,  in  each  year, 
make  a  report  to  said  court,  containing  a  statement  of  his  accounts,  and 
of  the  funds  and  securities  under  his  control,  on  the  first  day  of  January, 
which  statement  shall  show  the  amount  in  his  hands  uninvested,  and  the 
times  when  received,  and  the  suit  or  matter  on  which  the  same  was  paid 
in,  constituting  the  balance  in  deposit  in  banks  and  other  companies; 
and  also  all  stocks^  bonds  and  mortgages,  and  other  investments,  for  the 
benefit  of  suitors  or  otherwise.  The  court  to  which  such  a  report  shall  be 
made,  shall  cause  the  same  to  be  examined  by  some  suitable  and  proper 
person,  to  be  appointed  by  them.  The  person  so  appointed  shall  forth- 
with proceed  to  examme  the  account  and  statement,  with  the  accounts  in 
banks  and  in  other  companies,  and  with  the  accounts  and  securities  in  the 
office  of  such  treasurer.    He  shall  have  the  power  to  summon  witnesses 
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before  him,  if  neoesaary,  to  be  examined  with  respect  to  such  aoooontk 
He  ahall  report  whether  such  aoooants  have  been  correctly  kept,  and  are 
trul J  stated ;  and  shall,  on  or  before  the  first  day  of  the  next  ensniw 

Seneral  term,  in  such  district,  deliver  to  the  court  of  such  district,  by  whi<£ 
e  shall  be  appointed,  or  one  of  the  justices  thereof  his  report  upon  the 
matters  so  referred. 

BuLi  81.  [85.] 

Orders  upon  the  banks  or  other  companies,  for  the  payment  of  moneys 
out  of  court,  shall  be  made  payable  to  the  order  of  the  penon  entitled 
thereto,  or  of  his  attorney  duly  authoriied,  and  shall  speeirjr  in  what  par- 
ticukr  suit  or  on  what  account  the  money  is  to  be  paid  out,  and  the  time 
when  the  order  authorizing  such  payment  was  made.  When  moneys  are 
deposited  in  the  New- York  Life  Insurance  and  Trust  Compaoy,  to  the 
credit  of  the  county  treasurer,  the  entry  of  such  deposit,  both  in  the  books 
of  the  company,  and  in  the  accounts  of  the  county  treasurer  with  the 
company,  shall  contain  a  short  reference  to  the  title  of  the  cause  or  umtter 
in  which  such  deposit  is  directed  to  be  made ;  and  specifying  also  the  time 
from  which  the  interest  or  accumulation  on  such  deposit  is  to  commence, 
where  it  does  not  commence  from  the  date  of  such  deposit.  The  secre- 
tary of  the  company  shall  transmit  to  the  justices  holding  the  first  general 
term,  for  the  first  district  in  January,  in  each  year,  a  statement  of  the  ae- 
eounts  of  the  said  county  treasurer ;  and  to  &e  justices  holding  the  first 
general  term,  in  the  other  districts,  a  statement  of  the  accounts  of  the 
county  treasurer  in  each  district;  showing  the  amounts  standing  to  hb 
credit  on  the  first  day  of  January,  including  the  interest  or  accumulation, 
on  the  sums  deposited  to  the  credit,of  each  cause  or  matter.  In  every 
draft  upon  the  Trust  Company,  by  the  county  treasurer,  for  moneys  depos- 
ited with  the  said  company,  or  for  the  interest  or  accumulation  on  such 
moneys,  the  title  of  the  cause  or  matter,  on  account  of  whidi  the  draft  is 
made,  and  the  date  of  the  order  authorizing  such  draft,  shall  be  stated; 
and  the  draft  shall  be  made  payable  to  the  order  of  the  person  or  persons 
entitled  to  the  money,  or  of  his  or  their  attorney,  who  is  named  in  the 
order  of  the  court  authorizing  such  draft  And  to  authorize  the  payee  or 
endorsee  of  such  draft  to  receive  the  money  thereon  from  the  Trust  Com- 
pany, the  same  shall  be  accompanied  by  a  certified  copy  of  the  order  of 
the  court  authorizing  such  draft,  countenigned  by  the  justice  by  whom 
such  order  was  made.  But  where  periodical  payments  are  directed  to  be 
made  out  of  a  fund  deposited  with  such  company,  the  delireiy  to  the 
secretary  of  the  company  of  one  copy  of  the  order  authorizing  the  several 
payments,  shall  be  suifficient  to  authorize  the  payment  of  subseiqnent  drafis 
m  pursuance  ot  such  order. 

Bulk  82.  [86.]  * 

Applications  for  an  additional  allowance  under  the  provisiooa  of  the 
308th  section  of  the  Code  of  Procedure,  can  only  be  niade  to  the  court 
before  which  the  trial  is  had,  or  the  judgment  rendered. 

8€«th6ood«,s.308,ii. 


88 — 88.]  SULSB. — BUFBBKB  00T7BX.  487 

RuiA  83.  [87.] 

If  my  applicataon  for  an  oider  be  Bude  to  any  jnstioe  of  ibis  conrt^ 
and  such  order  be  refused  in  whole  or  in  pait^  or  be  granted  oonditionally, 
or  on  terma,  no  subsequent  application,  upon  the  same  state  of  facts,  shall 
be  made  to  any  other  justice;  and  if^  upon  such  subsequent  application 
any  order  be  mladei  it  shall  be  revoked. 


The  88th  of  the  nrtetef  1849, prohibitiaf  a  jasliee  of  AesaprMro  eoert  teaet 
as  reforoe  in  a  cante  pending  in  the  sapreme  eowtt  was  stmek  eoi  «a  tile  leiirion 
ialSSa. 

ButB  84.   [89.] 

Whenever  bail  aro  required  to  jusCiiy,  they  shall  justify  witfam  the 
county  where  the  defendant  shall  have  been  arrested^  or  where  the  bail 
rende. 

RuuB  86.  [00.] 

Where  the  service  of  the  summons,  and  of  the  complaint,  or  notice,  if 
any,  accompanying  the  same,  shall  be  made  by  any  other  person  than  Uie 
sheriff  it  shall  be  necessary  for  such  person  to  state  in  his  affidavit  of  ser- 
vice when  and  at  what  particular  place  he  served  the  same,  and  that  he 
knew  the  person  served  to  be  the  person  mentioned  and  described  in  the 
summons,  as  defendant  therein,  and  also  to  state  in  his  affidavit,  whether 
he  left  with  the  defendant  such  copy,  as  well  as  delivered  it  to  him. 

Rule  86.  [91.] 

When  the  plaintiff  in  the  action  is  entitled  to  judgment,  upon  the 
failure  of  the  defendant  to  answer  the  complaint,  and  the  relief  demanded 
requires  application  to  be  made  to  the  court,  such  application  may  be  made 
at  any  special  term,  in  the  district  embracing  the  county  in  which  the  ac- 
tion is  triable,  or  in  an  adjoining  county ;  such  application  may  also  be 
made  at  a  circuit  court  in  the  county  in  which  the  action  is  triable.  But 
when  a  reference  or  writ  of  inquiry  shall  be  ordered,  the  same  shall  be 
executed  in  the  county  in  which  the  action  is  triable. 

Bulk  87.  (New.) 

In  all  cases  of  more  than  one  distinct  cause  of  action,  defence,  counter- 
claim, or  reply,  the  same  shall  not  only  be  separately  stated,  but  plainly 
numbered. 

A  failure  to  comply  with  thit  mle  would  tobjeet  every  alleffatioa  not  evoDtis]  to 
a  dnfirle  oanoe  of  notion  to  be  itrioken  ont  if  objeoted  to  ai  rodondani  Benedict  v. 
Seymour.    6  Pr.  R.,  298. 

See  oode,  m.  150»  167.    Porter  v.  MeCready^  1  Code  Rop.,  N.  S.  8a 

RuuB  88.  (New.) 

On  appeals  from  a  justice's  judgment,  where  the  county  court  has  not 
jurisdiction,  by  reason  of  relationship,  Ac,  a  notice  of  motion  for  an  order 
to  compel  the  justice  to  amend  his  return  may  be  given  within  twenty 
days  after  the  date  of  the  certificate  of  the  county  judge,  and  not  after 
that  time. 
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RtTLs  89.  (New.) 

The  sheriff  shall  file  with  the  clerk  the  a£Sdavit8  on  which  an  aireat  is 
made,  within  ten  days  after  the  arrest 

Ruix  90.  [92.]    (Amended.) 

All  actions  depending  on  the  first  day  of  July,  1848,  may  be  oon- 
docted  according  to  the  rules  of  the  supreme  courts  adopted  in  July,  1847, 
BO  far  as  the  same  are  applicable. 

In  cases  where  no  provision  is  made  by  statute,  or  by  these  rules,  the 
proceedings  shall  be  according  to  the  customary  practice,  as  it  has  hereto- 
fore existed  in  the  court  of  chancery  and  supreme  courts  in  cases  not  pro- 
vided for  by  statute,  or  the  written  rules  of  the  court. 

These  rules  shall  take  effect  on  the  first  day  of  October,  1852. 

The  smendment  to  rule  90  ii  the  sobstitatioii  otfirtt  dmjf  ^fJuly^  for  twelfth 
4ffy  o/  AfTtL 


ANNUITY   TABLE. 


A  table  eorresponding  with  the  Northampton  tables  referred  to  in  the 
76th  role  of  the  supreme  court,  showing  the  value  of  an  annuity  of  one  dol- 
lar, at  six  per  cent,  on  a  single  life,  at  any  age  from  one  year  to  ninet  y-fonr 
IndnsiYe: 


Aft. 
1 

Mo.  of  yean 

parehM0tii6 

aanult/  It 

worth. 

Age. 

25 

No.  of  yean 

parelMie  the 

annol^  is 

worth. 

Age. 

49 

No.  of  yean 

parehaM  the 

annuity  is 

worth. 

Age. 

73 

No.  of  yean 

porehaae  the 

annaltr  Is 

worth. 

10.107 

12 .  063 

9.663 

4.781 

2 

11.724 

26 

11 . 992 

60 

9.417 

74 

4.565 

3 

12.348 

27 

11 .  917 

51 

9.273 

75 

4.854 

4 

12 . 769 

28 

11 .  841 

52 

9.129 

76 

4.154 

5 

12 .  962 

29 

11 .  763 

53 

8.980 

77 

3.952 

6 

13 .  156 

30 

11  •  682 

54 

8.827 

78 

3.742 

7 

13 .  275 

31 

11.598 

55 

8.670 

79 

8.514 

8 

13 . 837 

32 

11 . 512 

56 

8.509 

80 

3.281 

9 

18 .  835 

33 

11 .  423 

67 

8.343 

81 

3.156 

10 

13 .  285 

34 

11 .  331 

68 

8.173 

82 

2.926 

11 

13 .  212 

35 

11 .  236 

59 

7.999 

83 

2.713 

12 

18 .  180 

36 

11 .  137 

60 

7.820 

84 

2.551 

13 

13.044 

37 

11.035 

61 

7.637 

85 

2.402 

U 

12 .  963 

38 

10 . 929 

62 

7.449 

86 

2.266 

15 

12 .  867 

39 

10.819 

63 

7.253 

87 

2.138 

16 

12 .  755 

40 

10 .  705 

64 

7.052 

88 

2.031 

17 

12 . 656 

41 

10 . 689 

65 

6.841 

89 

1.882 

18 

12 . 562 

42 

10.473 

66 

6.625 

90 

1.689 

19 

12 .  477 

43 

10 .  856 

67 

6.406 

91 

1.422 

20 

12 .  898 

44 

10 .  235 

68 

6.179 

92 

1.136 

21 

12 .  329 

45 

10.110 

69 

6.949 

93 

0.806 

22 

12 . 265 

46 

9.980 

70 

6.716 

94 

0.618 

23 

12.200 

47 

9;846 

71 

5.479 

24     12 . 132 

48 

9.707 

72 

5.241 

1 
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BITLI  FOB  COIPUTIirG  TBI  TILUB  OF  TBB  LIFB  BITATB  OB  AMinin. 

Calenkto  the  intenft  at  *iz  per  cent  tw  one  jWt  vpcn  tbe  ram  to  the 
income  of  which  the  penon  is  entitled.  Mnltipljr  this  interest  by  the  number 
of  years  purchase  set  opposite  the  person's  age  in  the  table,  and  the  product 
is  the  gross  talne  of  the  life  estate  of  such  person  in  ssid  sool 


Sappose  a  widow's  age  is  87;  and  ahe  is  entitled  to  dower  in  real  eatate 
worth  9350  7ft.  Qne-tlnrd  of  thia  is  #116  91|.  Interest  on  $116  91,  one 
year  at  six  per  cent  (as  fixed  by  76th  rnle),  is  f7  01.  The  number  of  years 
purchase  which  an  annuity  of  one  dollar  is  worth,  at  the  age  of  S7,  as  i^ 
pears  by  the  table,  ia  11  years,andY%Vr  parts  of  a  year,  which,  multiplied  by 
7*01,  the  income  for  one  year,  giTCs  $77  85,  and  a  fraction,  as  the  gross  value 
of  her  right  of  dower. 

Suppose  a  man  whoso  age  is  60,  is  tenant  by  the  curtesy  in  the  whole  of 
an  estate  worth  #9,000.  The  annual  interest  on  the  sum,  at  six  per  cent,  li 
#540.  The  number  of  yean  purchase  which  an  annuMy  of  one  dollar  m 
worth,  at  the  age  of  60,  as  per  table,  ia  9|V(fir  f^*^  o^  '^  y^v,  which,  multi- 
plied by  #540,  the  Tslue  of  one  year,  gives  #5,085  18  as  ^  gross  value  of 
hia  life  estate  in  the  premises  or  the  proceeds  thereof. 

ltK$.^J!he  fBltom  in  ttiit  Ubto  an  erienhrtad  on  tlM  loppoiltloB  tbal  ttie  nnottlM  •>•  ptjtbto 
yearlj;  if  ptjii>lelialf  7eflri7,oM4Qaofft]reH*i|MB«lHaeshealdtoaddodioilMMvi^^ 


SUPEBIOR  COURT  RULES- 


ADOPTID  JANUARY  18th,  18fil. 


Bulk  1. 

The  general  and  special  tenns  of  the  court  will  be  held  on  the  fint 
Mondays  of  January,  February,  March*  April,  May,  June,  October,  No- 
Tember,  and  December,  in  each  year,  and  wui  continue  untU  the  last  Sat" 
urday  of  such  months,  respectiyely. 

Bulb  2. 

At  tbe  general  terms,  the  court  will  hear  appeals,  enumerated  motions, 
and  causes  transferred  from  the  Supreme  Court,  pursuant  to  the  act  of 
1849,  which  have  not  heretofore  been  heard.  The  general  term  will  open 
at  eleven  o'clock,  A.  M. 

Bulb  S, 

The  special  term  will  consist  of  a  trial  term,  held  by  two  Justices  sev- 
erally, and  a  term  held  by  one  Justice,  which  will  be  designated  the  spe- 
cial term.  For  the  trial  term  the  derk  will  prepare  a  calendar,  containmfi^ 
the  issues  of  fact  to  be  tried  by  a  jury.  Such  calendar  will  be  called  and 
regulated  by  the  Justice  holding  the  principal  trial  court  The  other  Jus- 
tice, at  the  trial  term,  will  aid  him  in  the  side  court,  as  heretofore  practiced. 
The  trial  term  will  open  at  ten  o'clock,  A.  M. 

Bulb  4. 

For  the  special  term  the  clerk  will  prepare  a  calendar,  coBtaining,  first, 
ihe  issues  of  law  noticed  for  argument  at  such  term,  and  second,  all 
issues  of  fiict  noticed  for  trial,  which  are  designated  on  the  notes  of  issue 
as  causes  not  required  to  be  tried  by  a  jury,  by  section  268  of  the  Code 
of  Procedure,  or  in  which  a  jury  trial  is  waived.  The  special  term  will 
open  at  10  o'clock,  A.  M.,  and  the  first  hour  will  be  devoted  to  the  giving 
of  judgment  in  undefended  causes,  and  the  hearing  of  litigated  non* enu- 
merated motions.  The  calendar  wiU  be  taken  up  each  day,  at  eleven 
o'clock,  A.  M. 

Bulb  5. 

Non-enumerated  motions  will  be  heard  by  one  of  the  Justices  at  the 
Special  Term  Boom  and  the  Chambers,  daily,  at  ten,  A.  M.,  throughout 
the  year,— except  on  New  Year's  Day,  Good  Friday,  the  Fourth  of  July^ 
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the  day  of  the  Annual  Election,  Thanksgiving  Day  and  Clinstmaa.  For 
such  motions,  and  for  the  purpose  of  making  all  neoeasary  orders,  and 
giving  judgments  in  causea,  under  chapter  first  of  title  eight  of  the  second 
part  of  the  code,  a  special  term  will  be  held  every  day  during  the  vaca- 
tions, at  ten  o'clock,  A.  M. 

BULE  6. 

The  Justices  designated  to  hold  the  general  terms  will  attend  at  cham- 
bers daily,  during  their  respective  terms,  from  ten  to  eleven,  A.  M.,  to  dis- 
pose of  ex  parte  applications,  and  of  non-enumerated  motions,  in  which 
all  the  parties  are  present  or  represented.  All  appiicationa  for  ex  parte 
orders,  and  for  iudgments  upon  udlure  to  answer,  during  the  general  terms, 
must  be  made  before  eleven  o'dociL,  A.  M. 

RuLS  7. 

» 

Appeab  from  all  orders  made  on  non-enumerated  motions  will  be 
heard  on  each  Saturday  during  the  general  terms,  at  eleven,  A.  M^  and 
must  be  noticed  for  that  time. 

The  court,  at  the  conclusion  of  the  June  term,  will  appoint  general 
terms,  for  hearing  such  appeals  only,  to  be  held  during  the  vacation. 

BuLi  8. 

A  party  intending  to  move  to  set  aside  a  verdict  as  against  the  evi- 
dence, must  obtain  from  the  Justice  who  tried  the  cause,  an  order  stayii^ 
the  proceedings  for  that  purpose.  Such  a  motion  will  not  be  entertained, 
unless  the  stay  of  proceedinffs  be  obtained  and  served  within  four  days  after 
the  entry  of  the  judgment  by  the  derk,  or  before  the  insertion  of  the  costB 
by  the  clerk  in  the  entry  of  the  judgment  The  court,  by  order,  may 
permit  the  judgment  to  be  entered  and  collected,  without  prejudice  to  a 
motion  to  set  aside  the  verdict ;  and  may  impose  such  terms  on  each  party, 
in  respect  thereof,  as  to  the  court  may  seem  meet. 

Bulb  9. 

The  party  moving  to  set  aside  a  verdict  as  agiunst  the  evidence,  must 
prepare  a  case  and  procure  the  same  to  be  settled  in  the  usual  mannar. 
if  the  party  making  the  case  intend  to  appeal  from  the  judgment,  when 
entered  on  the  verdict,  because  of  errors  of  Uw  alleged  to  have  occurred 
at  the  trial,  or  in  the  direction  for  judgment,  he  must  present  such  ail^ped 
errors  in  the  case  made  for  setting  aside  the  verdict.  If  the  errors  com- 
plained of  were  excepted  to  in  due  season,  when  they  occurred,  the  case 
may  be  turned  into  a  bill  of  exceptions,  as  of  course,  in  the  event  of  the 
application  to  set  aside  the  verdict  being  denied. 

Bulb  10. 

The  motion  to  set  aside  the  verdict  on  the  case  when  settled,  must  he 
brought  on,  on  the  usual  notice,  at  the  special  term.  No  alleged  err<»a 
of  law,  presented  by  such  case,  will  be  considered  at  the  special  tenn, 
unless  by  the  express  directions  of  the  Justice  before  whom  the  cause  was 
tried.. 


11 — ^14.]  BUUiB. — BtrPSBIOB    OOUBT.  498 

BUUB   11. 

If  either  party  appeal  from  an  order  of  a  JTiutioe,  granting  or  refusing 
a  new  trial  on  such  case,  the  appeal  may  be  brought  on  before  the  jg;enerfu 
terms,  on  the  usual  notice.  If  the  order  refuse  a  new  trial,  and  there  be 
alleged  errors  of  law  contained  in  the  case  on  which  the  motion  was  made, 
the  appeal  from  the  judgment  in  respect  to  such  errors  of  law  must  be 
brought  on  and  argued  at  the  same  time  with  the  appeal  from  the  order 
refusmg  a  new  triu,  at  the  special  term. 

Bulb  12. 

The  costs  on  an  appeal  to  the  ffeneral  term  from  a  judgment,  as  well 
as  frt>m  an  order  grantinff  or  refusmg  a  motion  to  set  aside  a  Terdict  aa 
against  evidence,  when  aUowed  by  the  court,  shall  be  the  costs  prescribed 
in  subdivision  six  of  section  three  hundred  and  seven  of  the  amended  code, 
t<^ether  with  the  expenses  specified  in  section  three  hundred  and  eleven. 
But  where  an  appeal  from  such  order  is  heard  at  the  same  time  with 
an  appeal  from  the  judgment  in  the  cause,  the  court  may,  in  its 
discretion,  give  costs  on  the  former  appeal,  as  if  it  were  a  motion  at  special 
term. 

Bulb  13 

The  party  who  moves  for  a  re-hearing,  or  review  of  a  cause  or  matter 
decided  oy  a  referee  or  referees,  shall  procure  and  frumish  to  the  court  a 
special  report  of  the  referee  or  referees,  setting  forth  distinctly  the  facts 
found  on  the  reference,  and  his  or  their  decision  upon  the  points  of  law 
arising  in  the  cause. 

Bulb  14. 

The  foregoing  rules  shall  take  effect  immediately,  and  all  existing  rules 
inconsistent  with  the  same  are  hereby  repealed. 


ADDITIONAL  BULK— ADOPTED  DECEMBEB,  1851. 

Orc^^edf,— That  all  notes  of  issue  hereinafter  filed  with  the  derk  in 
causes  which  have  once  been  on  the  calendar  for  trial  or  amiment,  shall 
specify  the  number  of  the  cause  on  the  last  preceding  calendar  on  which 
it  was  entered,  and  the  date  of  such  calendar.  And  every  note  of  issue 
diall  state  whether  the  cause  is  to  be  placed  on  the  calendar  of  the 
general  term,  the  special  term,  or  the  trial  term.  No  cause  shall  be  en- 
tered by  the  derk  on  either  calendar,  unless  the  note  of  issue  conforms  to 
this  rule. 


ADDITIONAL  BULK— ADOPTED  MABCH  6, 1851. 

Ordered, — That  all  notes  of  inue  hereinafter  filed  with  the  derk,  in 
causea  which  have  once  been  on  the  calendar  for  trial  or  argument^  shall 
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spedfy  the  number  of  the  cause  on  ihe  last  preceding  calendar  on  wbidi 
it  was  entered,  and  the  date  of  such  calendar.  And  every  note  of  issoe 
shall  state  whether  the  cause  is  to  be  placed  on  the  dilendar  of  die 
general  term,  the  spedai  term,  or  the  trial  term.  Vo  canae  shall  be 
entered  by  the  clerk  on  wther  calendar,  unless  the  note  of  issue  conforms 
to  this  rule. 

^  N.  B. — ^The  members  of  the  bar  are  requested  to  conform  all  par* 
iiculaiB  to  the  last  rule,  or  the  notes  of  issue  will  be  rejected.** 


COURT  OF  COMMON  PLEAS. 


FOR  THE  CITY  AND  COUNTY  OF  NEW  YORK, 


RULES.— ADOPTED  JUNE,  1848. 


The  general  terms  for  bearing  appeals  and  other  business  required  by 
law  to  be  heard  at  those  terms,  shall  be  held  on  the  fourth  Monday  of 
each  month,  except  July  and  August ;  shall  continue  for  one  week,  if  ne- 
ceesaiy,  and  open  at  10,  A.  M.on  each  day. 

RULK  2. 

The  special  terms  for  the  trial  of  all  issues  of  fact  and  law,  and 
hearing  of  all  matters,  except  business  to  be  heard  at  the  general  terms, 
shall  he  held  on  the  first  Monday  of  each  month  except  August,  shall 
continue  for  three  weeks  if  necessary,  and  may  be  continued  for  the  fourth 
week  by  the  judge  holding  the  same,  when  he  is  not  engaged  at  the  gen- 
eral term. 

RULK  3. 

The  special  term  for  the  trial  of  issues  of  law  will  be  held  at  cham- 
bers, and  open  at  12  M.  The  calendar  will  be  called  daily  in  order.  The 
special  term  for  the  trial  of  issues  of  fact  will  be  open  at  10,  A.  M. 

RuuB  4. 

Motions  that  may  be  made  out  of  court  and  chamber  business,  will 
be  heard  before  a  Judge  at  chambers  daily  between  10  and  12,  A.  M. 
Appeals  from  suoh  motions  shall  be  submitted  at  the  Saturday  of  the 
general  term. 

RuLK  5. 
Notice  of  trial  or  argument  shall  be  for  the  first  day  of  term. 

Ruu  6. 

The  detk  shall  prepare  a  calendar  for  the  general  term,  and  calendars 
for  the  special  terms ;  one  containing  the  issues  of  foet  to  be  tried,  and  the 
others  contuning  the  issues  of  law. 
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RULB  7. 

Where  the  paities  agree  in  writinff  to  waive  a  trial  by  juiy,  the  note 
of  iasue  shall  state  such  consent,  and  uke  consent  be  filed  with  the  note  of 
issue.  The  clerk  shall  place  such  causes  on  a  separate  part  of  the  calen- 
dar. Where  the  parties  consent  on  a  cause  bemg  called,  that  the  same 
be  tried  without  a  juiji  such  cause  shall  be  pkced  on  such  calendar  in  its 
order. 

Bulb  8. 

A  term  of  the  court  for  any  other  business  than  the  trial  of  issues  of 
&et  or  law  shall  be  held  at  chamben  on  the  first  Monday  of  August,  and 
continued  for  four  weeks. 

Rule  9. 

The  present  June  term  of  this  court  is  continued  until  the  last  Satur- 
day of  July,  for  trials  and  arguments.  After  the  third  Monday  of  July, 
during  that  term,  causes  will  be  tried  and  aiguments  heard  only  on  c(m- 
sent  of  both  parties. 

RULB  10. 

Arguments  of  enumerated  motions  in  causes  commenced  before  the 
first  day  of  July,  1848,  will  be  heard  at  the  general  terms,  and  shall  be 
brought  on  upon  notice,  as  now  provided  for  by  rules  of  the  court*  for  the 
first  day  of  such  term. 

These  rules  shall  take  effect  on  the  third  day  of  July,  1848. 


ADDITIONAL  RULES.— ADOPTED  JAN.  9, 1860. 

RULB   1. 

The  present  calendar  of  issues  of  flEu^t  shall  be  continued  from  tenn 
to  term,  until  the  same  is  finished,  during  the  year  1850,  commenc- 
ing at  each  succeeding  term,  where  the  court  left  off  at  the  preceding 
term. 

RuLB  2. 

The  causes  hereafter  noticed  for  trial  shall  be  added  to  the  calendar  at 
the  end  thereof,  for  each  term  in  order,  except  those  which  may  previously 
be  upon  the  calendar  for  trial ;  but  no  new  note  of  issue  need  be  filed  far 
any  cause  on  the  calendar. 

RuLB  8. 

Causes  which  may  be  set  down  for  the  third  week  of  the  term,  if  not 
disposed  of  during  the  term,  and  causes  so  ordered  by  the  court,  shall  be 
called  at  the  coomiencement  of  the  sucofseding  term,  before  piooeeding 
with  the  calendar. 
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RUUB  4. 

Canaes  that  are  passed  on  the  calendar,  and  go  down,  or  are  postponed 
for  the  term,  mnst  be  placed  again  forthwith  at  the  foot  of  the  calendar 
by  the  clerk,  unless  otnerwise  ordered  by  the  court  at  the  time  of  post- 
ponement 

RULB   5. 

These  rules  are  not  intended  to  dispense  with  the  notice  of  trial  (ot 
eadi  term,  as  required  by  the  statute. 


ADDITIONAL  RULE.— ADOPTED  MARCH  24, 1850. 

Ordered, — ^That  orders  to  show  cause  on  non-enumerated  motions  will 
not  hereafter  be  granted,  except  upon  affidavit  showing  the  necessity  of 
making  the  time  of  notice  shorter  than  is  required  in  the  code ;  and 
where  such  order  is  returnable  on  any  other  day  than  the  first  day  of  the 
special  term,  the  reason  therefor  must  be  stated  in  the  affidavits  on  which 
the  motion  is  founded. 

The  court  will  hereafter  enforce  the  rule  of  the  supreme  court  in  re- 

Srd  to  the  printing  of  cases  and  bills  of  exceptions,  except  where  they 
Ye  already  been  prepared  for  the  use  of  the  court. 


ADDITIONAL  RULE.— ADOPTED  MARCH  22,  1861. 

For  the  purpose  of  reflating  the  review  of  questions  of  practice  de- 
cided by  a  single  judge,  Uie  court  adopt  the  following  rule : 

Upon  the  decisions  of  motions  made  before  a  single  judge  at  cham- 
bers or  at  special  term,  in  cases  iu  which  no  appeal  is  allowed  by  section 
849  of  the  code,  the  Judge  may,  if  he  deem  the  question  of  such  import- 
ance and  doubt  as  to  render  a  review  by  the  general  term  proper,  give  a 
certificate  thereof,  and  the  party  desiring  such  review  shall,  within  six 
days  after  the  decision  of  such  motion,  procure  such  certificate  and  serve 
a  copy  thereof^  with  a  notice  of  hearing  for  the  next  general  term  for 
whicn  the  same  can  be  noticed,  and  thereupon  such  motion  shall  be  brought 
on  and  submitted  for  review,  on  written  points  to  be  shown  to  the  oppo- 
site counsel,  and  then  handed  to  the  court 

Such  certificate  shall  not  operate  as  a  stay  of  proceedings,  unless  such 
stay  of  proceedings  be  expressly  ordered. 


ADDITIONAL  RULES.— ADOPTED  NOVEMBER  29, 1861. 

Ordered^ — ^That  the  Clerk  be  directed  to  give  notice  of  the  following 
order: 

All  Notes  of  Issue  for  every  subsequent  Term  must  state  distinctly  the 
nature  of  the  Issue,  (whether  an  Issue  of  Fact  to  be  tried  by  the  Jury,  an 

32 
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Issue  of  Fact  to  be  tried  by  the  Ck)iirt,  an  Issue  of  Law,  Ac)  Such 
Notes  shall  also  state  whether  the  case  was  on  the  Calendar  at  the  close 
of  December  lenn,  1851,  and  if  so  shall  state  the  number  of  the  cause 
on  that  Calendar. 

The  Clerk  is  directed  not  to  enter  any  cause  upon  the  Calendar,  unless 
the  Note  of  Issue  therein  conforms  to  the  foregoing  direction. 

Ordered^ — ^That  the  following  be  adopted  as  the  appointment  of  the 
Terms  of  this  Court  for  the  years  1852  and  1853 : 

Appointment  of  the  Terms  of  the  Court  of  Common  Pleas  for  the  City 
and  County  of  New  Tork^for  the  years  1852  and  1858. 

General  Terms  for  hearing  arguments  shall  be  held  on  the  first  Mon- 
day of  March,  July,  and  November  in  each  year,  and  shall  continue  for 
three  weeks  if  necessary. 

General  Terms  for  making  decisions,  and  for  the  submission  of  Ap- 
peals from  the  Marine  and  Justices^  Courts,  and  from  orders  at  the  Sp^ 
dal  Term,  and  for  the  review  of  orders  under  the  rule  of  2  2d  Maidi, 
1851,  shall  be  held  on  the  fourth  Monday  of  each  month,  except  July 
and  August 

Special  Terms  for  motions  and  the  trial  of  Issues  of  Law  shall  be  held 
on  the  first  Monday  of  January,  February,  April,  May,  June,  September, 
October,  and  December,  and  for  all  other  purposes  except  the  hearing  of 
Motions  for  New  Trials  and  trials  of  Issues  of  Law,  on  the  fitst  Monday 
of  March,  July,  August,  and  November. 

Two  Special  Terms  for  the  trial  of  Issues  of  Fact  shall  be  held  on  the 
first  Monday  of  January,  February,  April,  May,  June,  October,  and  De- 
cember ;  and  one  Special  Term  on  the  first  Monday  of  September,  and 
shall  continue  three  weeks.  The  Judge  holding  such  Term  may  continue 
the  same  during  the  fourth  week  if  he  shall  deem  it  expedient 

During  the  General  Terms,  Motions  may  be  made  at  chambeis  be- 
tween 10  and  11  o^clock,  A.M. 


I  N  D  E  X . 


[The  rarerraoe  Is  to  the  page;  and  the  toiler  m,  following  the  namben,  algnllles  that  the  refor- 
ence  is  to  a  note  on  (he  page  indicated.] 


A. 

ABATE,  when  aotion  not  to,  96. 

ABSCONDING  DEFENDANT,  when  jastices' courts  to  have  jarisdictionoC  51  n, 

attachment  against  property  of,  242. 
See  Attachment. 
ABSENCE  FROM  STATE,  time  of  abaence'from  State  not  part  of  period  of 

limitations,  76,  77  n. 
of  plaintiff,  entitles  defendant  to  security  for  ooili, 

339  11. 
See  Temporary  Absence, 
ABSENT  DEBTORS,  jarisdict ion  of  county  courts  as  to,  37. 
ABSENT  DEFENDANTS.    See  Non-reaidenta. 
ABSENTEES,  how  summoned,  126. 

service  on,  when  complete,  133. 

proof  of  service  on,  133.  • 

may  defend  after  judgment,  127. 
ACCOUNT,  how  to  be  stated  In  a  pleading,  174. 

oopy  of,  to  be  delivered  on  demand,  174. 

*<      account  to  be  verified,  174. 
further  account  may  be  ordered,  175. 
in  justices'  courts  either  party  may  be  ordered  to  exhibit  to  the 

other,  59. 
See  Bill  of  Pnrticulara. 
ACCOUNTABILITT.  of  guardian  for  infant,  424 

ACKNOWLEDGMENT,  to  take  case  out  of  limitation  must  be  in  writing  and 

signed,  79. 
may  be  made  to  third  party,  80  n. 
See  Admu9ion, 
ACT  (Coiie),  division  of,  19. 

first  part,  what  it  relates  to,  19. 
second  part,        ''19. 
when  to  take  effect,  445. 
tupplementary,  447. 

parts  of,  applied  to  existing  suits,  439-447. 
not  to  affect  certain  proceedings,  443. 
applied  to  justices'  courts,  59. 

how  designated,  447. 

ACTION,  definition  of,  18. 

■nit  for  partition,  is  18  n.,  19  n. 

creditor's  suit  is,  19  n.  ^ 

proceedings  to  obtain  a  discovery  is  not,  19  n. 

division  of,  19. 

civil,  19. 

criminal,  19. 
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ACTION— «»tinMd. 

spped  it,  90  fi. 
writ  of  error  it  not,  20  fi. 
cloMfieation  of,  improred  by  eodo,  184  ii. 
farm  of,  65. 

distinoiiont  between  Mtions  and  saiti  abolbfaed,  65. 
the  priociplee  of,  ere  reteieed,  66  m. 
for  lege]  «nd  eqoiteble  relief,  66  «. 
pertiee  to,  how  dMignated,  67. 
who  to  be  partiee  to,  81. 
00  judgmenti,  regulated,  66. 
tuM/ar  commeiicMif—- 
in  general,  68. 

for  reoorery  of  real  property,  69. 
other  than  for  the  reooTory  of  real  property,  73. 
general  provioiono  aa  to^  75. 
to  be  oomoieBeed  by  aervioe  of  aaromoni,  114. 
reviTor  of,  96. 

may  be  continued  by  aanrivor  or  aaoignee,  96. 
not  to  abate  by  death  or  marriage,  Ae.,  of  party  to,  06. 
place  of  trial  of,  102. 
by  reoeiTer,  254  a. 
pnrehaaer  from  reoeiTor,  255  n. 
on  bond  for  eecnrity  for  coau,  339  n. 

attorney  general  agaioit  corporationa  to  annul  charter  of  inoofporation,  439. 
in  place  of  jctre  faeiatf  45H 

«       of  quo  worraniOt  428. 
to  Taoate  leUera  patent,  431. 
for  ueurpiog  office,  43 1 . 

againit  peraona  claiming  an  office  or  f^anohiae^  431. 
for  forfeiture  of  property  to  the  people,  434. 
for  partition  of  real  property,  434. 

in  eapreme  coort,  when  ordered  to  be  argued  in  an  adjoluing  county,  34  a. 
'       4MMnmenced  after  proTioua  action  for  eame  caaie,  diaoontinned  by  reaion 
of  title  coming  in  qneation,  proeeedinga  in,  55, 55  n. 
when  deemed  commenced,  75. 
to  determiue  conflicting  claima  to  real  property,  435. 
for  nuisance  or  waate,  435. 

eoncerninff  real  property,  general  proTisiona,  aa  to,  435. 
preoent  rolea  and  practice  in,  abrogated,  449. 
examination  of  partie8,395 ;  and  witneana,  402. 
enlaiving  time  for  proeeedinga  in,  417. 

See  Exi9ting  Suits. 

ACTUAL  DBTCRMIN  ATION,  a  judgment  taken  by  consent  is  not,  23  n. 

See  Deisrminmtwm. 
ADDITIONAL  ALLO WANCB  for  cosu. 

See  PeT'Cemtage, 
ADDITIONAL  TERMS  of  court  of  appeals,  how  appointed,  28. 
ADDITIONAL  TIMB,  how  computed,  419  n. 

See  Enlarging  Time. 
ADJOURNMENT  of  court  of  appeals,  30. 

of  general  and  apecial  terms  of  anpceme  courts,  34. 
of  cireoit  coorta,  34 
of  courts  of  oyer  and  terminer,  34  n. 
of  county  coorta,  34. 

of  hearing  on  a  reference,  referees  may  order,  285,290  n,  991  a. 
of  examination  In  proeeedinga  supplementary  to  the  execotien* 
oouoty  judge,  cannot  order,  328  a. 
ADJUSTMENT  OF  COSTS,  to  be  by  the  clerk,  350. 

notice  o(  when  necesoary,  350  n. 
what  is  a  sufficient  notice  of,  360  «. 
effect  of  omitting  to  give  notioe  of,  350  fi. 
power  of  clerk  as  to^  351  n. 
review  of,  how  obtained,  351  n. 
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ADMEASUREMENT  OF  DOWER,  ooanty  court  has  jorbdietioii  of  prooeodiogi 

for,  37. 
cooU  in  aetiom  for,  343. 
prooeedingi  for,  how  affooted  by  the  oode, 

44411. 
See  Dower. 
ADMINISTRATOR.    See  Exeeuior. 

ADMIRALTY  CAUSES,  jarindictioD  of  oaperkir  eourt  of,  42  n. 
ADMIRALTY  JURISDICTION,  mariDO  coart  not  to  ezereiae,  61. 
ADMISSION  of  attorney!  and  coansel  regalated,  459. 
of  Bonneo  of  awnmono— 

moat  be  in  writing  and  eigned  by  defendant,  133. 
moat  state  the  time  and  place  of  aeryioe,  133. 
mvst  refer  to  the  caoae,  134  n. 
miiBt  be  verified  and  identified,  134  «. 
or  inopeetion  of  and  copy  offaforo,  j^, 

either  party  may  eihibit  paper  to  another,  and  reqaeet  an 

admieaion  of  its  genuineness,  393. 
efleot  of  fiiilure  to  give  admission,  393. 
coart  may  order  an  inspection  and  copy  of  hooka,  papers, 

and  documents,  393. 
order  for  inspection,  bow  enforoed,  393. 
See  Diocovtry  of  Booko,  ^e, 
ADULTERY. 

See  iJtoofOo* 
ADVERSE  PARTY— 

may  be  examined  as  a  witness,  396. 
ADVERSE  POSSESSION— 

what  deemed,  71. 

where  premiaes  actually  occupied,  71. 
under  claim  not  written,  72. 
ADVERTISEMENT.— 

pnblieataon  of,  how  prored,  435. 

of  sale  of  real  estate,  execution  creditor  not  liable  to  prhiler  for,  316  «. 
foredoonre  of  mortgage  by,  not  aflfocted  by  the  oode^  444  n. 
See  Forsctofure,  PubHeatUm, 
ADVICE  OF  COUNSEL,  how  awom  to,  271  n^  469. 
AFFIDAVIT— 

gonoraUf-^ 

need  not  be  entitled,  418. 

entitled,  refers  to  naming  the  parties,  418  n. 

entitled  supreme  court  instead  of  court  of  appeal,  held  in- 

aufficient,  418  n. 
entitled  '* county   court,"  instead  of  ''supreme  court,** 

held  sufficient,  418  n. 
may  be  entitled,  even  if  awom  before  action  commence 

ed,  418  ft. 
made  in  foreign  states  or  countriei^  how  auUienticated,  418]i. 
it  is  irregular  to  serve  copy  o(  before  affidavit  isswom,418  n. 
copy  served  need  not,  but  should,  contain  a  copy  of  the 

jurat,  418  fi. 
copy  of  to  be  served  with  order  for  time,  417. 
concerning  venue,  what  to  state.  471, 110. 
the  word  affidavit  in  section  226  does  not  mean  answer,  340* 
OH  motion  on  notieo — 

must  be  filed,  413  m. 
what  may  boused,  414  fi. 
copies  of,  must  be  served  with  notice,  414  n. 
of  no  answer  received,  359  n. 
to  vorifff  diohuroemento— 

requisitea  of,  350, 351  n. 
to  be  filed,  350. 
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AFFIDAVIT-HsontiDaed. 

to  obtain  order  for  examination  of  judgment  debtor^^ 

raqaisitw  of,  326  «.  ' 

**       wh*n  made  by  anignee,  326  n. 
**        when  proceedingB  on  a  justice's  jodgment,  336  a. 

of  the  jodgroent  debtor  aufficieut,  327  n. 
to  obtain  order  to  examine  debtor  to  judgment  debtor^ 

requiaitea  of,  330  n. 
to  obtain  order  for  a  percentage  in  addition  to  cooto  after  trial  bff 
refereee — 

requiaitea  of,  348  n. 
M  motion  to  review  adjustment  of  eoeU— 

requiaitea  of,  351  ii. 
to  obtain  injunction  order — 

requiaitea  of,  232. 

copy  off  to  be  aenred  with  iDJUDetioD»  232. 

ahoald  not  be  on  information  and  belief  only,  233  «. 

when  complaint  may  be  oaed  aa,  232  n. 
requiiUee  of^  to  obtain  an  order — 

to  change  the  place  of  trial,  107  n, 

for  aervioe  of  aummona  by  publication,  128  «; 
of  publication  ofoummono — 

to  be  by  the  printer,  hia  foreman,  or  principal  dark,  133. 
of  oerviee  of  eummono — 

must  state  the  time  and  place  of  aerrice,  134. 

if  the  aervice  is  by  any  other  person  than  the  aheiil^  the 
affidavit  mnat  state  other  particnUra,  134  n, 
to  obtain  order  of  arreet — 

prinoiplea  of  former  practice,  apply  to,  206  «. 

muat  be  poaitiTe,  206  n. 

muat  make  oat  prima  facie  caae,  206  n. 

must  f  Aoip  a  sufficient  cause  of  action,  and  that  action  is 
one  of  thooe  mentioned  in  the  179ih  aection,  206  n. 

need  not  state  that  action  ia  commenced,  206  ii. 

need  not  be  entitled,  206  x. 

may  be  on  information  and  belief,  206  n. 

muat  set  forth   the  aoaroe  whence  informatioa  obtain- 
ed, 206  n. 

in    an    action   for  malicioua  proaeontion,  when  inaoffi- 
oient,  207  n. 

Btatinflf  that  defendant  ia  a  eltken  of  another  State  k  in- 
aofficient,  207  n. 

to  be  delivered  to  sheriflT,  209. 

to  be  filed  by  sheriff,  208  «.,  488. 

copy  of,  to  be  delivered  to  defendant,  209. 
en  motion  to  vacate  order  of  arreet,  217,  215  n. 
^  See  Motion  to  vacate  order  of  arreot. 

on  motion  to  reduce  amount  of  bailf  217, 215  n. 

See  Motion  to  reduce  amount  of  bail, 
to  obtain  immediate  delivery  of  peroonal  property — 

requisitea  of,  219. 

endoraement  on,  220. 

copy  of,  to  be  serred  on  defendant,  221. 

to  be  filed,  226. 
on  claim  of  property  by  third  party-^ 

requisites  of,  225, 
on  ex  parte  motion  for  a  reference — 

requisites  of,  288  n. 
on  motion  for  a  reference — 

need  not  state  the  place  of  trial  named  in  the  com- 
plaint, 288  n. 

must  state  that  isane  ia  joined,  288  ft. 
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AFFIDAVIT— contiDiied. 

**  on  motion  for  a  reference — continued. 

mufit  state  that  the  trial  of  the  action  will  involve  the  ex- 
amination of  a  lon^r  aooount,  288  r« 
must  state  that  trial  will  not  involve  the  examination  of 

difficult  qaestioDS  of  law,  288  n. 
must  be  mnde  by  the  party,  288  n. 
when  may  be  made  by  the  attorney,  288  n. 
snould  contain  names  of  proposed  referees,  288  n. 
to  oppoee  motion  far  a  reference — 

may  ehow  that  difficult  questions  of  law  will  arise,  288  n. 
merely  stating  that  difficult  questions  of  law  will  arise  is 
not  sufficient,  288  n. 
of  merito — 

requisites  of,  271  n.,  272  n. 

necessary  to  prevent  an  inquest,  271  n. 

must  be  made  by  defendant,  unless  absent  or  unable  to 

make  it,  271  n. 
in  actions  where  the  parties  are  severally  liable,  each  de- 
fendant must  make,  272  n. 
to  be  served  on  or  before  the  first  day  of  the  term  or  cir- 
cuit, 272  n. 
must  be  filed,  272  n.  , 

notice  that  original  is  filed  should  be  endorsed  on  the  copy 

served,  272  n. 
one  is  sufficient,  although  the  cause  be  several  times  no- 
ticed for  trial,  272  n. 
new  one  not  required  if  cause  removed*  to  another  county, 

272  «. 
how  served,  272  n. 

verified  answer  will  not  supply  place  of,  272  n. 
used  ia  an  interlocutory  proceeding  will  not  prevent  an  in- 
quest, 272  n. 
as  to  advice  of  counsel,  what  to  states  271  n.,  469. 
to  obtain  order  for  conditional  examination^^ 

requisites  of,  409  n. 
to  obtain  order  for  a  commission — 
requisites  of,  406  n. 
by  whom  may  be  made,  406  a. 
to  procure  attachments^ 
requisites  of,  244. 

need  not  allege  citizenship  of  plaintiff,  244  n. 
when  it  sets  forth  enough  to  give  jurisdiction  it  is  suffi- 
cient, 245  n. 
may  be  on  information  and  belief,  245  n. 
should  comply  strictly  with  the  requirements  of  the  stat- 
ute, 245  n. 
may  be  made  by  a  third  party,  245  n. 
sufficiency  of,  not  a  juriadictional  question,  246  n. 
must  allege  that  defendant  cannot  be  personally  served 

with  process,  246  n. 
need  not  stale  the  actual  place  of  residence  of  the  defend- 
ant, 246  n. 
if  it  contain  substantially  the  requirements  of  the  statute, 
it  is  sufficient,  246  n. 
clerks  in  justices'  courts  may  take^  63  n. 
amendments  of,  196  n. 
AFFIRMAJBICE— 

judgment  of,  28  n. 

«  when  judges  do  not  concur,  29. 

in  part,  costs  on,  341. 

when  may  be  taken  by  default  in  court  of  appeals,  456. 
notice  of,  to  respondent,  458. 
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AFFIRMATIVE  RELIEF—  ^ 

on  motion  when  irregular  to  fnat,  414  n. 
on  4wn]itMl  of  oomplaint,  299. 
AGENT  of  eorportUiom  or  banking  a»$oeiation-^ 

when  liable  to  arreet,  2QS. 
AGREEMENT,  aa  to  prooeedinge  in  a  eanee  to  be  in  writing  or  entered,  469. 
ALBANY  CITY  AND  COUNTY— 

ooarte  of  eestiottB  of,  and  general  terqpe  of  county  oourt,  may  be 
held  together  in,  ^  n. 
ALBANY,  MayorU  court  of— 

■tatntea  relating  to,  4S  a. 
ALIENS— 

aetiona  by,  when  time  of  limitation  eupeaded,  78. 
ALLEGATIONS— 

when  deemed  tnie,  187. 
when  coneidered  as  denied  or  aToided,  187. 
what  are  material  aliegationB,  187  n. 
ALLOWANCE— 

in  addt^n  to  coeta,  346. 
See  PeT'Centage. 
ALTERNATIVE— 

Judgment,  ia  not  allowable,  SOS  a. 

relief  when  not  allowed  to  be  demanded  by  eomplaint,  66  n. 
AMENDMENTS— 

oonrjs  are  libera]  in  carrying  provieiona  aa  to,  into  effect,  188  «. 
the  proTiaiona  of  the  roTiaed  atatntea  aa  to,  are  not  repealed,  188  r. 
the  deetaiona  nnder  the  reviaed  atatntea  aa  to  allowing  or  refoaing  amend- 
menta,  are  aafe  gnidea  in  allowing  or  diaallowiug  amendmenta  nnder 
the  oode,  186  n. 
the  whole  matter  of,  ia  in  the  diacretioa  of  the  court,  188  n. 
no  appeal  liea  from  order  granting  or  refnaing^  188  n. 
of  Tariancea,  189, 190. 
on  the  trial,  189  n. 
in  name  of  defendant,  189  n. 

aa  to  amount  or  nature  of  the  relief  demanded,  189  n. 
are  to  cure  defecta,  not  to  aupply  deficienciea  of  evidenoe,  190  n. 
of  conrae,  190. 

of  coaroe,  after  leave  to  answer  aa  a  matter  of  favor,  199  a. 
after  deciaion  on  demurrer,  191. 
in  namea  of  partiea  not  allowed,  of  course,  192  ff. 
under  form  of,  party  cannot  introduce  new  canae  of  action  or  defence, 

192  n. 
of  pleadinga  after  anawer  of  title  in  jostioea*  oourta,  192  «. 
circumatancea  happening  after  commencement  of  notion  cannot  be  intro- 
duced by,  192  ». 
the  addition  of  a  yerification  i^  not,  193  «. 
alteration  not  affecting  legal  eflfeot  ia  not  an  amendment,  193. 
of  course,  alter  issue,  notice  of  trial,  and  examination  of  a  wUneaa,  not 

allowed,  193  n. 
of  course,  apply  only  to  pleadinga  which  are  regular,  193  «• 
right  to  make,  ia  not  per  ee  a  alay  of  proceedings,  193  «• 
of  suminooi^  cannot  be  had  except  by  leave  of  3ie  oourt,  193  n. 
when  court  may  order,  193.  • 

at  the  trial,  189  n,,  194  n. 
in  amount  claimed,  189  n.,  194  n. 

in  names. of  the  parties^  189  n.,  194  «.,  195  n.  I 

as  to  nature  of  relief,  195  n.  I 

as  to  manner  of  stating  cause  of  action,  195  n. 
even  though  it  change  the  cause  of  aetion,  196  «. 
after  nonsuit,  197  a. 
of  complaint  for  partition,  197  «. 
by  adding  a  next  ftiend,  197  n. 
of  sammona,  196  n.,  193  n. 
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AMENDMENTS— coDtiDued. 

rsoord  after  appeal,  196  n, 

i»  a  waiyer  of  a  defaalt  prerionaly  taken,  197  n. 

of  notice  of  appeal,  197  ti. 

bill  of  ezceplioDe,  197  ii. 

of  andertaking  on  appeal,  196  «. 

affidavite,  196  n. 

party  aakiog  leaTe  to  make,  ihould  pay  ooati^  196  n. 

when  party  applying  for  leave  to  make,  will  be  reqolred  to  awear 

to  truth  of  propoMd  amendmenti^  197  n, 
when  payment  of  ooata  ia  a  eondiHon  precedent  to  right  to  make, 

197  JL 
of  proceedinge  which  fail  to  conform  to  proTiaiona  of  the  code^ 

198. 
of  pleadtnga  in  jaatioe*8  codrt  after  demurrer,  58. 
generally  58. 
AMOUNT  CLAIMED,  may  be  increaaed  by  amendment,  194  n. 

judgment  by  default  not  to  exceed,  261  n. 
ANSWER,  the  only  pleading  by  defendant  ia  a  demurrer  or  answer,  152. 
when  it  muet  be  aerTod,  159. 
ia  different  from  a  demurrer,  152  ft. 

after  extenaion  of  time  to  anawer,  demurrer  may  be  put  in,  152  n. 
defendant  may  be  let  in  to  anawer  after  time  to  answer  haa  expired, 

152  n. 
aerred  after  time  to  anawer  haa  expired  and  without  leave  of  the  court 

ia  irregular,  152  fi. 
of  statute  of  limitationa  when  defendant  restmioed  from  interpoaing, 

152  ff. 
of  usury  when  defendant  will  not  be  restrained  from  interpoaing,  152  n. 
objections  to  complaint  not  appearing  on  the  face  thereof  are  to  be  taken 

by  anawer,  156. 
objection  not  taken  by  answer  or  demurrer  when  watred,  157,  158  n. 
time  to  anawer  if  complaint  be  amended,  156. 
time  to  aoawer  where  serrice  of  summons  by  publication,  153. 
time  to  anawer  after  order  for  diaooTory  of  books,  dtc,  462. 
what  it  must  contain,  158. 
commencement  of,  159  n.? 
of  one  of  several  defendanta  should  show  for  which  defendant  it  la  pnt 

in,  159  n. 
insufficient,  cannot  be  disregarded  without  leave  of  the  court,  159  n. 
may  deny  one  only  of  the  causes  of  action  mentioned  in  the  complaint, 

15911. 
profeasiog  to  anawer  whole  complaint,  bat  in  fact  an  answer  to  part  only, 

ia  bad,  159  n. 
what  are  material  allegations  and  require  to  be  aoawered-,  159  a. 
denying  a  conclusion  of  law  only  is  insufficient,  160  n. 
when  it  may  deny  immaterial  allegationa,  160  ». 
muat  contain  either  a  general  or  specific  denial,  160  n. 
denial  of  several  facts  stated  conjunctively  not  sufficient,  160  «. 
must  deny  facta  issuably,  160  n. 
as  defendant  is  informed  and  believes^  sufficient,  160  n. 
alleging  belief  auffiolent,  160  n. 
when  may  be  on  belief,  160  a. 
that  defendant  haa  not  knowledge,  dec,  sufficient  to  form  a  belief,  when 

allowed,  161  a. 
must  deny  knowledge  and  in/emtation^  denial  of  knowledge  only  ia  not 

sufficient,  162  n. 
new  matter  in,  163  a. 
what  ia  new  matter,  163  «. 
how  new  matter  ia  to  be  pleaded,  163  n. 
of  counter  claim,  163  a.,  166. 
of  aeveral  defenoea,  166. 
in  action  for  divorce,  164  «.,  479, 480. 
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ANSWER— oonUnned. 

in  action  of  ejeeiinent,  164  ml 

*<        to  r«oover  goods  obtained  by  fraad,  165  n, 
"        for  the  price  of  gooda  aold,  165  n. 
"        for  partition,  165  it. 
*'        on  promisKHy  note,  165  «l 
and  demurrer,  when  allowed,  167. 
by  one  defendant  and  demnrrer  by  the  other,  167  n. 
■ham  and  irrelevant  may  be  atrack  ont  on  motion,  168. 
motion  for  judgment  on,  170. 
Bupplemental  answer,  when  may  be  aerredy  199. 
in  josticea'  conrta,  what  to  state,  57. 
in  action,  after  discontinuance  of  action  for  same  oanse  in  justice's  court, 

by  reason  of  title  coming  in  question,  55. 
objection  that  action  not  commenced  in  due  time  must  be  taken  by,  69. 
o/titUi— 

in  justices*  courts,  to  be  in  writing^  51. 

'*  to  be  countersigned  by  justice,  51. 

'*  Jiow  put  in,  51. 

*'  to  be  accompanied  with  nndertaking,  52. 

*'  proceedin|(8  after,  52,  64. 

"  as  to  one  cause  of  action,  56. 

APPEAL,  in  gUMralr-- 

substituted  for  writ  of  error,  296  n.,  360. 
is  a  new  action,  30  n. 
from  jud|(meot,  361. 
from  orders  made  out  of  court,  361. 
who  may  appeal,  361. 
parties  how  designated  on,  361. 
title  of  action  not  changed  by,  361. 
how  made,  362. 

where  notice  of,  given  in  good  faith,  and  there  ia  a  mistake  as  to 
any  other  act  neoessary  to  perfect  the  appeal,  the  court  wiD 
give  relief,  362. 
on  appeal,  clerk  to  transmit  papen  to  the  appellate  conrf,  362, 

455. 
from  intermediate  orders  affecting  the  judgment,  363. 
judgment  on,  363. 
when  judgment  is  reversed  or  modified  court  mav  order  reatltnUon, 

363. 
within  what  time  to  be  brought,  363,  364. 
stay  of  proceedings  on  judgment  does  not  extend  the  time  for  ap* 
pealing,  363  n. 
from  decision  on  a  demurrer  must  be  as  from  a  judgment,  375  n, 
for  the  purpose  of  either  party  may  except  to  a  decision  on  a  matter  of  law 

ariaing  on  a  trial  of  an  issue  of  fact  by  the  court,  282. 
questions  of  law  arising  on  a  trial  of  an  issne  of  fact  by  a  jury  may  be  reviewed 

at  every  stage  of,  282. 
questions  of  fact  arising  on  a  trial  of  an  issne  of  fact  by  the  court  can  only  be 

reviewed  at  general  term,  282. 
light  to,  not  waived  by  payment  of  judgment,  27  n. 
when  security  is  given  to  satisfy  a  judgroeut  appealed,  the  wo|ds  secured  on 

appeal  may  be  entered  on  docket  of  judgment,  305. 
does  not  prevent  respondent  from  filing  transcript  of  judgment,  305  n. 
from  judgments  in  suits  transferred  to  superior  court,  47. 
coai9  on~^ 

when  in  the  discretion  of  the  court,  341. 
See,  Co»t9. 

to  the  court  of  appeaU-^ 
in  what  cases;  364. 

undertaking  to  pay  costs  and  damages  must  be  given  on,  365* 
such  undertaking  may  be  waived,  365. 
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tottA  a  staff  of  proeeedingM  on  judgment — 

for  recovery  of  money,  366. 

delivery  or  aasiirnnieDt  of  doouments  or  personal  property,  366. 

directing  eiecatioD  of  conveyance,  &c.,  366. 

forponessioD  of  real  property,  or  for  a  sale  of  mortgaged  premiaes,  367. 
■tay  of  proceedings  upon  security  given,  367. 
security  may  be  dispensed  with,  or  the  amoont  limited,  367. 
undertaking  on^  may  be  in  one  instrument  or  several,  368. 
copy  notice  of  appeal  to  be  served,  368. 
to  be  acknowledged  and  approved,  368. 
to  be  fil^,  369. 

to  be  of  no  efiect  unless  affidavit  of  sureties  served  with,  368* 
sureties  on,  to  justify,  368. 
perishable  property  to  be  sold,  369. 
what  papers  clerk  is  to  return,  362,  455. 
appellant  to  cauM  the  return  to  be  made,  455. 
to  be  deemed  waived,  if  return  not  made  and  filed,  455. 
how  respondent  may  have  it  dismissed  for  want  of  a  return,  455. 
if  the  return  filed  be  defective  a  further  return  may  be  ordered,  456. 
attorneys  and  guardians  in  court  below  to  be  deemed  attorneys  and  guar- 
dians for  the  same  parties  on  appeal.  456. 
in  calendar  causes  a  case  is  to  be  made,  456. 
what  such  case  is  to  contain,  456. 
oases  and  points  to  be  printed,  456. 
either  party  may  bring  on  for  argument,  457. 
dismissal  of,  for  want  of  a  return,  or  for  not  serving  copies  of  the  case, 

455,  456. 
notice  of  argument  of,  457. 
proceedings  on  argument,  457. 
copies  of  cases  and  points  to  be  furnished,  the  judges,  clerk,  and  opposing 

counsel,  457. 
one  counsel  only  on  each  side,  457. 
extended  discussion  on  question  of  fiict  not  allowed,  457. 
judgment  of  affirmance  or  reversal  may  be  taken,  457. 
notice  of  such  judgment  to  be  given,  458. 
remittitur  alter  dismissal  for  want  of  a  return,  27  n. 

"  '*    judgment  by  default,  27  n. 

criminal  cases  to  have  a  preference,  458. 
may  be  submitted  on  printed  arguments,  458. 
remittitur,  458. 

interest  by  way  of  penalty  on  dismissal  of,  28  n. 
to  the  Mupreme  court  from  an  inferior  court — 

from  the  judgment  of  the  county  court,  and  mayor's  and   recorder's 

courts,  369. 
not  allowed  from  judgment  of  county  court,  unless  certificate  be  obtained 

that  it  is  a  proper  case  for  an  appeal,  369. 
security  upon,  as  on  an  appeal  to  the  court  of  appeals,  370. 
to  be  heard  at  a  general  term  in  the  district  embracing  the  county  where 

judgment  entered,  except  in  the  first  district,  370. 
judgment  on  to  be  entered,  docketed  with  the  clerk  in  whose  office  judg- 
ment roll  is  filed,  371. 
tn  the  supreme  court,  in  the  superior  court  of  the  city  of  New  York,  and  in 
the  court  of  common  pleas  for  the  city  and  county  of  New  York^froma 
single  judge  to  the  general  term — 
on  the  law,  from  judgment  on  report  of  referee  or  direction  of  a  single 

judge,  372. 
on  the /act,  when  the  trial  is  by  the  court  or  referees,  372. 
does  not  stay  the  proceedings  unless  security  be  given  as  on  an  appeal 

to  the  court  of  appeals,  372. 
or  unless  the  court  or  judge  so  order,  372. 
from  order  at  special  term,  or  a  single  judge,  or  a  county  or  special 

county  judge,  in  certain  cases  enumerated,  373. 
appellant  to  furnish  court  with  papers  oui  468. 
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APPEAL— eonlioned. 

what  papera  to  be  famtihad  on ;  oaae,  pointi,  &c.t  to  be  printed  oo,  468. 

■tatement  of  facta  on  pointi,  468. 

from  an  order  made  out  of  court  upon  neltee,  order  to  be  &n^  entered 

with  the  clerk,  376. 
for  purpose  of,  any  party  may  reqoire  order  to  be  entered,  376. 
in  the  ouperior  court — 

jadgmeot  on,  where  giTen,  44. 

*^  how  proQoaneedy  44. 

when  to  be  reheard,  44. 
to  tko  court  of  common  pleao  for  the  et£y  und  county  of  JVna  Tork^  or  to  u 
county  court  from  am  inferior  court. 

exictiog  lawB  aa  to  review  of  jadgmeota  by  oonrta  of  jnitioee  of  the  peaoe^ 
by  the  marine  coart,  joaticee'  conrla  of  the  city  of  New  York,  mnni- 
eipal  ooort  of  the  city  of  Brooklyn,  and  by  jaatiees'  eonrta  in  eitiee, 

repealed,  377. 
judffmenta  bv  marine  conrt,  or  jnatioea'  coart  of  New  York  city,  to  be  to 

New  York  oommon  pleaa,  44,  378. 
jndgmeata  in  jnstioea'  coarta  of  cities,  Slo.,  to  be  te  eonnty  conit,  378. 
on  judgment  rendered  on  prooeea  not  penonaily  aerred,  378. 
notice  of  appeal  within  what  time,  on  whom  and  who  to  be  aerred,  379. 
appellant  mast  pay  ooeta  below  aud  for  the  retam,  379. 
to  atay  execution,  security  must  be  Kiven,  380. 
aecurity  to  be  by  an  undertaking  with  aoretiea  approred,  d^.,  380. 
aervioe  of  anderiaking,  380. 

undertaking,  how  served,  in  caae  of  death  or  removal  of  jurtioe,  380. 
notice  of,  when  may  be  filed  in  lieu  of  being  aerved,  360. 
return  of  court  below,  when  and  how  made,  381. 
return  of  court  below,  may  be  compelled*  391. 
further  return  may  be  ordered,  381. 
proceedings  when  return  cannot  be  had,  381. 
neariog  of,  upon  return,  383. 
may  be  diamisaed,  if  not  brought  to  a  bearing  before  the  end  of  the  aeoond 

term,  382. 
to  be  heard  on  original  papera,  383. 

judgment  on,  to  be  according  to  the  joatioe  of  the  eaae,  Ac^  383. 
judgments  on,  where  to  be  given,  44. 

**  how  pronounced,  44. 

order  for  new  trial,  dsc,  on,  383. 
judgment  on,  to  be  annexed  to  return,  383. 
coots  on,  how  awarded,  384. 
restitution  may  be  ordered,  384. 

"        order  for,  how  obtained,  384. 
setting  off  costs  and  recovery,  384. 
amount  of  costs  on,  384. 

no  coata  on  dismissal  of,  for  want  of  proaecution,  385. 
when  to  be  reheard,  44. 

iWun  judgment  on  failure  of  defendant  to  answer,  363  n. 
from  judgment  on  report  of  referee"^ 
either  party  may  have,  394  n. 
in  reapect  of  exceptiooa  at  the  trial,  395,  n. 
on  case  or  exceptions,  395  n. 
what  is  brought  before  the  court  on,  396  n. 
refusal  of  re^ree  to  adjourn  will  not  be  reviewed  on,  396  fi. 
what  it  bringa  before  the  court  for  review,  396  n. 
determination  of  commisaionen  of  highway,  17. 
firom   decision  of  justices*  courts   in  summary  proceedinga  to  recover 

possession  of  lands,  38  n. 
in  actiona  commenced  in  a  county  court,  after  an  action  for  the  aame 

cauae  discontinued  in  justice's  court  by  reason  of  title  coming  in  quea- 

tion,  57. 
in  exioting  euits — 

from  certain  deoreea,  440. 
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APPEAL— oontinnad. 

from  eertaio  orden,  451. 
from  cUrkM — 

adjaitmeDt  of  OMtt,  351  n. 
from  mrrogateM*  eourto — 

not  a&eted  by  the  Moond  ptrt  of  the  code,  443. 
regulated,  483. 
ooetB  on,  343, 384. 
APPEALS,  court  of.    See  Couri  of  appeaii. 
APPEARANCE— 

giTeo  jariedietion,  4S  n.,  48  n. 

"  "  against  ibreigo  oorporationi,  51  n. 

may  be  f  enend  or  special,  134. 

^*       merely  to  object  to  process,  134. 
what  to  be  deemed,  461. 
when  may  be  entered,  461. 
■  entitles  defendant  to  notice  of  assessment,  356. 
entities  defendant  to  noiioe  of  application  for  judgment,  257. 
entitles  defendant  to  notice  of  settlement  of  form  of  the  judgment,  303  n. 
See,  Voluntary  Appeorauee. 
APPOINTMENT  of  termo-^ 

to  be  transmitted  to  Secretary  of  State,  35. 

•*    published,  35. 
expense  of  poblieation  of,  35. 
APPELLANT,  the  party  appealing  is,  361. 

See,  AppeaL 
APPLICATION,  fbr  order  is  a  motion,  411. 
ARBITRATIONS— 

proceedings  on,  not  affected  by  the  code,  444  n. 
ARGUMENT— 

ofoppoal  in  court  ofapptoU — 

either  party  may  notice,  457. 

how  noticed,  457. 

court  will  not  hear  an  extended    discussion   as  to  the  fact 

on,  457. 
party  who  has  giTcn  notice  of,  may  take  judgment  of  affirm* 

ance  or  dismiss  it,  if  the  other  party  fail  to  appear,  457. 
only  one  counsel  heard  on  each  side,  457. 
may  be  on  printed  arsfument,  458. 
cases  reserved  for,  463,  466,  467. 
See,  Trial 
ARREST— 

to  what  actions  the  provisioos  of  the  code  as  to,  apply,  200  n.,  206. 

no  person  to  be  arrested  in  a  civil  action,  except  as  prescribed  by  the 

code,  200. 
code  not  to  affect  the  act  to  abolish  imprisonment  for  debt,  dbc,  cr  amend- 
ments thereto.  201. 
provisions  of  code  as  to,  not  to  apply  to  proceedings  for  contempts,  201. 
in  United  States  courts,  201,  n. 
in  what  cases,  202. 

in  action,  where  a  judgment  for  the  same  cause  has  been  obtained  in  an- 
other Sute,  205  n. 
when  cause  of  arrest  most  exist  at  the  time  of  the  commencement  of 

the  suit,  205  n. 
when  defendant  may  be  discharged  from  arrest  on  the  ground  of  insan* 

ity  or  lunacy,  205  n* 
order  for~^ 

by  whom  made,  205. 

affidavit  to  obtain,  206,  206  n. 

security  on  issuing  of,  207. 

when  made,  208. 

form  of,  208. 

and  affidavit  to  be  delivered  to  sheriff,  209. 
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ARRBST— ooDtiiiQed. 

order  far — continued, 

oopy  of,  and  Affidavit  to  be  delivered  to  defendant,  209. 
motion  to  vacate,  214.    See  Motion  to  vaeaie  order  ofarrtot. 
how  made,  209. 

defendant  may  be  diacharged  from,  on  bail  or  deposit,  209. 
by  bail,  210. 

sheriff,  how  exonerated  from  liability,  911, 213,  214. 
after  escape,  209  n. 
in  action  for  naurping  an  office,  431. 
SooBaU. 
ASSAULTS,  aetione  for^ 

justices  of  the  peace  have  no  jortadlction  of,  51. 

on  board  a  vessel  in  the  merchants*  service,  action  for,  may  be 

brought  in  marine  court,  61. 
defendant  cannot  answer  that  he  has  no  knowledge,  &«., 

whether  he  committed  the  assault,  161  «. 
answer  in,  that  defendant  did  Qot  aasault,  and  seixe  by  the  ooUar, 

and  shake  the  plaintiff^  is  insufficient,  160  n. 
costs  in,  340, 343  n. 
ASSESSIVISNT  of  damagee^ 

when  defendant  entitled  to  notice  of,  259  n. 

defendant  who  has  dvmurred  and  whose  demurrer  has  been 

struck  out  ae  frivoloua,  is  entitled  to  notice  of,  258  n, 
notice  of  appearauce  not  given  until  after  application  for 
judgment  does  not  entitle  the  defendant  to  notice  of  assess- 
ment of  damages,  259  n.  ¥ 
in  action  against  common  oarrieFS,  260. 
in  actions  for  aasault  to  be  by  a  sheriff's  jury,  260  n. 
when  reference  for,  will  be  ordered,  257,  261  ii.5i83. 
reference  for,  where  to  be  executed,  261  n. 
writ  of  inquiry  for,  257,  261  n,  283. 
contingently,  276  n. 
separate,  276  n. 

after  judgment  on  issue  of  law,  283. 
ASSIGNEE  of  thing  in  action— 

may  sue  in  his  own  name,  81, 84. 
takes  subject  to  right  of  set-off,  &c.,  84. 
may  issue  on  attachment,  85  n. 
IS  liable  for  the  oosu  of  the  action,  85,  358, 358  n. 
may  be  attached  for  costs,  358. 
of  lease,  sued  as  such,  cannot  on  an  answer  denying  the  execution  of 
the  lesse,  set  up  on  the  trial  the  fact  that  he  parted  with  hia  inter- 
est in  the  lease  before  the  action  was  commenced,  160  n. 
may  institute  proceedings  supplementary  to  execution,  325  n, 
of  a  demand,  may  issue  an  attachment,  245  n. 
who  becomes  such,  after  action  brought  may  be  substituted  in  lien 
of  the  aasigoor  as  a  party  to  the  action,  96.  ^ 

ASSIGNMENT  of  thing  in  action-^ 

what  not  allowed,  82. 
what  allowed.  82,  n, 
not  to  abate  the  action,  96. 
to  resteer,  when  necessary,  334  n, 

of  real  estate ^  to  reoeiveni  under  orders  of  the  late  court  of 
chancery,  31  n. 
ASSIGNOR  of  cauee  of  action— 

examination  of,  as  a  witness,  402. 
when  to  be  made  a  party  to  the  the  action,  82  n,  84  n. 
ASSISTANT  juotiee^  courU  of  the  city  of  New  York— 

no  appeal  to  coart  of  appeals  in  action  commenced  in,  22. 
action  on  judgment  of,  67  n. 

now  styled,  **Dietrict  CowrUin  the  City  of  New  FerJb,"  63  n. 
See  Ju9tice*€  Court, 
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ATTACHMENT— 

law  relating  to,  to  be  liberally  conetnied  in  favor  of  ereditore ,  241  «. 

former  law,  how  affected  by  the  proTieioiiB  of  the  code,  241, 444  n. 

iBSuing  of,  ia  the  commencemeDt  of  an  action,  242  n. 

authorized  by  Ihe  code  ie  a  new  and  important  remedy,  242  n. 

IB  for  the  benefit  of  the  iodiTidaa]  creditor  at  whose  inatanoe  it  iesaed, 

242  fi. 
reqnieitee  to  the  issuance  of,  242  n. 

superior  court  cannot  iBsae  against  property  of  non-residenta,  242  it. 
setting  aside  does  not  affect  a  eontiniianoe  of  the  action  or  the  issuing  a 

new  attachment,  242  n, 
when  Issued  at  suit  of  one  oreditor,  any  other  creditor  may  be  admittdd 

to  come  in  and  be  made  a  defendant  in  the  action,  242  n. 
is  not  original  process,  243  n. 
in  what  actions  it  may  issoe,  242. 
at  what  stage  of  action  it  may  issae,  244. 
warrant  of— 

from  whom  to  be  obtained,  244. 

is  process,  244  n,,  245  n. 

is  not  process,  243  n. 

in  what  oases  may  be  issued,  244. 

may  issue  against  one  or  more  of  several  defendants,  244  n. 

may  issoe  at  suit  of  a  non-resident,  244  n.,  245  it. 

oiay  isne  at  suit  of  one  not  a  citiien,  244. 

assignee  of  a  eause  of  action  may  issue,  245  n. 

affidavit  to  obtain,  244,  245  n. 

See  Affidavit  to  obtain  Attachment. 

order  for,  how  reviewed,  245  n. 

See  Order  for  Attachment, 

security  on  issnanco  of,  246. 

See  Undertaking  on  Attachment 

to  whom  directed,  and  what  to  require,  247. 

several  may  issue  at  the  same  time  and  in  the  same  actioni  247. 

bow  executed,  247. 

See  Sheriff,  duty  of  ^c,  incident  to  attachment, 

proceedings  on,  in  case  of  perishable  property  or  vessels,  248. 

what  propertv  may  be  attached,  248. 

how  executed  on  property  iueapable  of  manual  delivery,  248. 

certificate  of  the  defendant'!  interest  in  stock  of  corporation  to 
be  furnished  to  sheriff,  248. 

defendant  may  procure  discharge  of,  and  return  of  property,  on 
giving  undertaking,  251. 

undertaking  of  the  defendant  on  such  discharge  of  attachment, 
251. 

return  of,  and  proceedings  thereon,  251. 

sheriff's  fees,  on,  252,  252  n. 

lien  of,  251. 

ksuiog  is  not  a  stay  or  waiver  of  supplementary  proceedingSi 
328  11. 
on  judgment  for  the  plaintiff  in  the  action,  how  satisfied,  249. 
on  judgment  for  the  defendant,  the  bond  given  to  the  sheriff  on  the  at- 
tachment to  be  delivered  to  the  defendant,  250. 
motion  to  set  aside  may  be  made  at  special  term,  246  n. 
to  enforce  payment  of  coete^ 

against  guardian  of  an  infant  plaintiff,  355. 

against  assignee  of  cause  of  action,  358. 
for  contempt — 

may  be  returnable  at  chambers,  335  n. 

for  disobedience  to  orders  in  supplementary  proceedings^  335. 

reference  is  to  be  made  to  revised  statutes  as  to  mode  in  which 
power  to  issue  is  to  be  exercised,  336  », 

may  be  granted  ex-parte^  336  n. 
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ATTACHMENT— «ratiiined. 

affidayiti  to  obtain,  miffideDcy  of,  emnot  be  roTiewod  on  kah^M 
eorputt  336  n. 
bond  givon  to  diioharge,  oomplaint  on,  what  to  itate,  148  n. 
ATTEND  ANGS— 

•/  tottRMMt,  how  eompeUed,  on  supplementary  prooeedingB,  331. 
of  judgment  debtor,  to  be  examined,  order  for,  334. 
ATTENDANTS  fir  courit^  ' 

■aperriflon  to  proTide,  35. 
when  iberiff  may  proTide,  35. 
ooet  o(  a  county  oharffe,  35. 
ATTORNET— 

when  liable  for  the  defendant*a  eosti^  339  n. 

may  be  surety  for  costs,  339  n, 

retoiner  oi;  is  a  proceeding  in  the  action,  344  n. 

to  continue  on  appeal,  456. 

application  for  admission  to  praotioe  as,  459. 

when  he  mav  be  arrested,  203. 

cannot  be  bail,  910  n. 

may  be  surety  on  an  appeal  7  369  n. 

fee  of,  BUtutes,  dto.,  as  to,  repealed,  337. 

agrreement  as  to  compensation  to,  337  n. 

"  <'  court  will  roTise^  338  ». 

to  endorae  name  and  place  of  residence  on  papers,  dtc.,  461. 
agrreement  by,  as  to  proceedinifs  m  action,  to  be  in  writing  469. 
duty  of,  to  act  as  guardian  od  litem.  474. 
ATTORNEY  GENERAL— 

action  by  against  a  corporation  to  annul  act  of  incorporation, 

action  by,  to  yacate  letters  patent,  431. 
AUCTIONEER,  when  liable  to  be  arrested,  304  n. 


B. 

BAII/- 

defendant  may  be  discharged  from  arrest  on,  309. 
amount  of,  308  n. 
how  given,  209. 
who  cannot  be,  210  n. 
sheriff  bound  to  take^  210  fi. 
surrender  of  defendant  in  ezoneraUon  of,  310. 
may  arrest  defendant,  210. 
bow  proceeded  against,  310. 
*<    exonerated,  310«  211  n. 
notice  of.  to  plainti^  311. 

notice  of  non-arceptance  of,  or  exception  by,  plaintiff,  311. 
when  plaintiff  deemed  to  have  accepted,  311. 
notice  or  justificaiion  o(,  311. 
neto,  notice  of  ja(»ti6cation  of,  311. 
notice  of  justification  is  a  waiver  of  all  irregularity  in  the  notice  of  ezcep' 

tlon,  311. 
further  time  to  jostifv,  211,  313  ii. 
qualifications  of,  313. 
justification  of,  313. 
where  to  joatify,  487. 
allowance  of,  313. 
rejecting,  313  n. 
substituting  for  deposit,  313. 
sheriff  when  liable  as,  314« 
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BAIL— coDtinaed. 

liable  to  sherifi;  214. 
motion  to  reduce  amount  of,  214. 
See  Motion  to  reduce  amount  of  baH. 
BANK,  accounts  with^  how  kept,  485. 

orders  upon,  in  what  form,  486* 
BANKING   ASSOCIATIONS,    time   of    limitation   not   applicable   to   aetioDi 

against,  79. 
agent  of,  when  liable  to  arrest,  202. 
limitation  of  action  against  directors  of,  79. 
BANK  NOTES,  time  of  limitation  not  applicable  to  actions  upon,  78. 
BATTERY,  actiont  foTy  justices  of  the  peace  have  no  jurisdiction  of,  51. 

costs  in,  340. 
on  board  a  vessel  in  the  merchant  service,  action  for,  may  be  biooght 

in  the  marine  court,  61. 
See  AtaauU. 
BELOW.    See  Court  bdow, 

BILL  OF  EXCEPTIONS,  to  obtain  review  of  evidence,  282. 

on  trial  by  jury,  277. 

^  the  court,  282. 

"         referees,  291,  295. 
amendments  to,  197  n. 
how  settled,  signed  and  sealed,  464  n. 
form  of,  464  n,  466. 
turning  case  into,  464. 
to  be  filed,  464. 
when  to  be  served,  464. 
See  Exceptioni. 
BILL  OF  EXCHANGE.    See  BUU  and  Note^ 
BILL  OF  PARTICULARS— 

court  may  order  either  party  to  deliver,  175. 
when  plamtiff  will  be  required  to  furnish,  175  «. 
BILLS  AND  NOTES— 

form  of  complaint  in  action  on,  147  n. 

answer  in  action  on,  165  n. 

judgment  against  the  several  parties  to,  133  fL 

inquest  in  action  a^^ainst  the  several  parties  to,  273  n. 

affidavit  of  merits  in  action  against  the  several  parties  to,  272  n*. 

costs  of  several  actions  on,  340. 

parties  to  actions  upon,  95. 

the  several  parties  to,  though  sued  in  one  action,  are  not  thereby  - 

made  jointly  liable,  95  n. 
answer  by  one  of  the  parties  to,  does  not  enure  to  the  benefit  of 

any  other,  95  n. 
put  in  circulation  as  money  by  moneyed  corporations,  79. 
BOATS.    See  Oumer$, 
BOND,  aetion$  on— 

justice  of  the  peace  has  jurisdiction  in  certain,  49. 
costs  of  several  actions  on  same  bond,  340« 
form  of  complaint,  148  n. 

must  state  specifically  the  breaches  complained  of,  148  n. 
executed  before  July  1,  1848,  judgment  on,  425. 
to  be  acknowledged  and  approved,  481. 
for  ticurity  for  coit9 — 

sureties  on,  must  justify  if  excepted  to,  339  n. 
form  o^  need  not  follow  the  precise  words  of  the  statute,  339  fi. 
should  be  executed  by  sureties  without  plaintiff,  339  fi. 
action  on,  339  n. 

taken  in  name  of  the  people,  parties  to  action  on,  84  n. 
See  Official  Bond,  Surety  Bond,  Undertaking, 
BOOKS,  clerk  to  keep  certain,  461. 

See  Admunon  and  Inspection^  4rc. 
Discovery  ofbooks^  ^c;  Judgment  book, 
33 
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BROKER— 

when  liable  to  arrest,  20. 
BROOKLYN,  city  court  of— 

statutes  relating  to,  43  fi. 
appeal  from  decisions  of,  377. 
BUFFALO,  rteordePa  court  of— 

statutes  relating  to,  43  n. 
BUILDING  SOCIETY— 

shares  in,  exempt  from  execution,  320  n. 
BURIAL  GROUND— 

exempt  from  execution,  320  •. 
BUSINESS  out  of  court— 

judges  may  transact,  35. 
See  Judge  at  cnambers. 
BY  LAW,  ^  city  corporation — 

action  upon,  when  it  may  be  brought  in  district  court,  83. 
when  it  may  be  brought  in  justice's  court,  63. 


c. 

CALENDAR— 

when  clerk  to  enter  cause  on,  268. 

order  of  disposing  of^ues  on,  270. 

action  by  attorney  general  to  have  preference  on,  270. 

certain  actions  against  corporations  to  have  preference  on,  270  a. 

issues  of  law  to  have  preference  on,  267. 

criminal  cases  to  have  preference  on,  469. 

when  cause  is  necessanly  on,  345  «i. 

when  cause  may  be  struck  from,  459,  467. 

in  New  York  common  pleas,  496,  497. 

in  the  superior  court,  493. 

in  the  first  district,  454. 

of  court  of  appealt — 

clerk  to  make,  457. 

to  be  printed  and  copies  delivered  to  judges,  457. 

rules  6, 10, 12,  and  20,  with  notice  that  14  copies  of  cases  and 

points  are  required,  to  be  printed  on,  459. 
criminal  cases  to  have  a  preference  on,  458. 
how  regulated,  28,  29  n. 

when  motion  affecting,  not  granted  of  course,  415  n, 
calling  of,  458. 
exchange  of  causes  on,  459. 
striking  causes  from,  459. 
for  general  term  iftupreme  court — 
derk  to  prepare,  469. 
appeals  how  placed  on,  469. 
other  cases,  how  placed  on.  469. 
certiorari  to  remove  interlocutory  proceedings  to  have  a  preference 

on,  470. 
what  causes  to  have  a  preference  on,  469, 470. 
to  be  printed,  469. 
CARRIERS.    See,  Common  Carrier$, 
CASA. 

is  an  execution,  309  n. 
CASE  generally— 

appeal  cannot  be  taken  to  court  of  appeals  on,  295  fi. 

within  what  time  to  be  filed,  464. 

when  it  may  be  turned  into  a  bill  of  exceptions,  295  n,  464. 
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CASE— continued. 

to  be  inserted  in  papers  on  appeal,  467. 

to  reWew  proceedings  before  referees,  467. 

lines  of,  to  be  numbered,  468. 

to  be  printed,  468. 

order  for  time  to  make,  is  not  a  staj  of  proceedings,  296  fi. 

when  jndge  at  chambers  cannot  extend  the  time  to  make,  417  n: 

in  calmdar  eauut  in  amrt  cf  apptal^ — 

most  be  made  by  appellant,  456. 

what  to  contain,  and  when  must  be  indexed,  456. 

to  be  printed,  456. 

folio  numbering  of,  456. 
to  rt9iew  evidence  ajrpearing  on  trial  cf  question  €ffact  In/  the  eoufi-^ 

may  be  made  m  ten  days  after  notice  of  the  judgment,  in  like  manner  as 
upon  a  trial  by  jury,  282. 

on  settlement  of,  judge  to  state  the  facts  found,  and  his  conclusions  of 
law,  282. 
on  motion  to  review  evidence — 

how  made  and  settled,  463. 

when  deemed  waived,  464. 

to  be  filed,  464. 

turning  into  bill  of  exceptions,  464, 465  n. 
rttiervedfor  argument^" 

how  settled,  463,  464. 

no  case  in  writing  need  be  prepared  in  cases  reserved  under  264th  and 
26dth  sections,  467. 

who  to  furnish  papers  for  argument  on,  467. 

agreed  on  by  the  parties,  386. 

not  provided  for  by  the  code,  442. 
"■         "^       for  by  the  rules  of  court,  442,  488. 
CAUSE— 

when  may  be  struck  from  the  calendar,  459,  467. 

CAUSE  OF  ACTION— 

what  may  be  joined)  182. 

for  injuries  to  personal  property,  aikl  for  its  possession  are  dif- 
ferent, 184  n. 
amendment  of  complaint  as  to,  195  n,  196  «. 
demurrer  that  complaint  does  not  show,  153. 
objection  that  complaint  does  not  show,  when  it  may  be  taken, 

157,  158  n. 
or  defence,  where  several,  they  must  be  numbered,  186  n,  487. 
CERTIFICATE— 

(^  service  of  summows  by  sheriff — 
to  be  proof  of  service,  133. 
to  state  time  and  place  of  service,  133. 

to  refer  to  cause,  and  that  the  summons  served  was  in  such  cause^ 
134  n. 
of  service  of  notice  of  no  personal  claim,  121  n. 

to  warrant  appeal  from  inferior  to  supreme  court,  369,  370. 

to  enable  parties  to  appeal  from  order  on  a  point  of  practice,  497. 

of  good  moral  character  of  applicants  for  admission  to  practice  as 

attorneys,  460. 
certificate  of  defendant's  interest  in  rights  and  shares  of  corpora- 
tions, 248. 
CERTIORARI— 

security  for  costs  on,  338  n. 
return  to  when  a  nulMty,  382  n. 

provisions  as  to  appeals  from  justice's  courts  substituted  for  378  ii. 
w  certain  cases,  not  afiected  by  the  code,  444  n. 
to  remove  interlocutory  proceedings,  hearing  of  and  to  be  preferred  on 
calendar,  .470. 
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CHAMBERLAIN— 

is  an  officer  of  the  court,  331  n. 
CHAMBERS— 

judge  at,  does  not  act  as  a  court,  35  n. 

distinction  between  chamber  and  term  duties  retained,  35. 

orders  at,  how  vacated  or  modified,  361. 

appeal  from  order  at,  is  a  motion,  353  «. 

"'  at,  in  common  pleas,  497. 

what  judge  to  sit  at,  in  superior  court,  492. 
See  Judge  at  Chambert, 
CHAMPERTY- 

are  laws  relating  to,  repealed?  338  n. 
CHANGING— 

place  of  trial — 

when  the  county  designated  as  the  place  of  trial  is  not  the  proper 

county,  105,  105  n. 
when  there  is  reason  to  believe  an  impartial  trial  cannot  be  had, 

105,  109  n. 
for  the  convenience  of  witnesses  and  to  promote  the  ends  of  justice, 

105, 109  n. 
effect  of,  on  subsequent  proceedings  in  the  action,  105, 113  «,  114  ». 
of  issue  of  law,  cannot  be  ordered.  113  n. 
where  there  are  issues  of  law  ana  fact,  113  a. 
demand  of  change  of  place  of  trial,  effect  of^  105  ii. 
no  distinction  as  to  changing  place  of  tnal  in  action  ex-contractu 

and  action  ex'delicto^  109  n. 
plaintiff  may  change  place  of  trial  by  amendment,  109  n. 
transfer  of  papers  on,  order  for,  460. 
CHARTER  cf  city  corporatiotLoctum  on^ 

when  it  may  be  brought  in  district  court,  63. 
when  in  justice's  court,  63. 
CHECKS— 

form  of  complaint  in  action  on,  147  n,  148  n. 

facts  which  excuse  notice  of  presentment  to  be  stated  in  complaint  on,  148  n. 
CHILDREN,  cuttodyof^ 

New  York  common  pleas  has  not  jurisdiction  oil  43  n. 
CIRCUIT— 

issues  of  fitct  in  the  supreme  court,  when  the  trial  is  by  jury,  to  be  tried 

at,  in  other  cases  at  the  circuit  or  special  term,  267. 
issues  of  law  to  be  tried  at  circuit  or  special  term,  267. 
number  of  counsel  to  examine  witnesses,  and  sum  up  at,  limited,  463. 
what  steps  may  be  taken  at,  31  «i. 
costs  of,  345  n. 
eourtt — 

times  and  places,  &c.,  of  holding,  499. 
jurisdiction  of,  31. 
terms  of;  30,  499. 
extraordinary  terms  of,  34. 
may  be  adjourned  by  entry  on  the  minutes,  34. 
jury  may  be  drawn  for  an  adjourned  circuit,  34. 
notice  of  trial  may  be  given  for,  34. 
inability  of  judge  to  hold,  35. 
CITY  AUTHORITIES— 

costs  in  suits  by,  341  n. 
CITY  COURTS.    See  CourtB. 
CIVIL  ACTION— 

defined,  19. 
form  of,  65. 
See  tdctton, 
CLAIM— 

bill  of  particulars  of,  court  may  order  either  party  to  deliver,  175. 
against  deceased  person,  costs  of  proceeding  on  355. 
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CLAIM  AND  DELIVERY  <f  perianal  property^ 

proviBions  of  code  as  to,  substitute  for  the  action  of  a  reple- 
vin, 218  ft. 
in  proceedings  for  the  claim  and  delivery  of  personal  pro- 
perty the  former  practice  is  in  force  in  many  respects, 
218  n. 
dicontinuance    of    proceedings    for,    when    and   on    what 

terms,  218  n. 
an  action  for  an  injury  by  force  to  personal  property,  and 
an  action  to  recover  possession  of  personal  property,  are 
substantially  different  actions,  219  n. 
delivery  of  personal  property,  when  it  may  be  claimed, 

218^  219  n. 
requisites  of  affidavit  to  obtain  delivery,  219,  220  n. 
irregularity   in   affidavit   to   obtain    delivery,  how  waiv- 
ed, 220  n. 
requisition  to  sheriff  to  take  and  deliver  the  propert}r,  220. 
undertakine  with  sureties  on  the  part  of  the  plaintiff  for 

return  of  the  property,  220,  221  n. 
undertaking  cannot  be  dispensed  with,  221  n. 
defendant  may  except  to  plaintiff's  sureties,  221. 
when  defendant  deemed  to  have  waived  exception  to  plain- 
tiff's sureties,  221. 
plaintiff's  sureties,  when  and  how  to  justify,  221. 
effect  of  plaintiff's  sureties  omittiDg  to  justify,  221  n. 
when  sheriff  responsible  for  sufficiency  of  plaintiff's  sure- 
ties, 221. 
when  defendant  cannot  reclaim  the  property  taken,  221. 
when  defendant  entitled  to  a  re-delivery  of  the  property  tak- 
en, 222. 
defendant  to  give  undertaking  with  sureties,  222. 
when  property  taken  is  to  be  delivered  to  plaintiff,  222. 
defendant's  sureties,  when  and  how  to  justify,  223. 
when  sheriff  responsible  for  defendant's  sureties,  223. 
qualification  and  justification  of  sureties  same  as  on  ar- 
rest, 223. 
property,  how  taken  when  concealed  in  any  building  or  in- 

doeure,  223. 
duty  of  sheriff  as  to  keeping  and  delivering  property  tak- 
en, 223. 
sheriff's  fees  and  expenses,  223,  223  fi. 
claim  of  property  taken  by  third  party,  225. 
notice    an    affidavit,  and  proceedings  thereon,  to  be    fill- 
ed, 226. 
jury  may  render  a  general  or  special  verdict,  274. 
when  a  general  ve^ct  is  proper,  274  n. 
when  the  value  of  the  property,  as  stated  in  the  com- 
plaint, is  not  denied  by  tne  answer,  the  jury  by  their 
verdict  should  find  the  value  as  stated  in  the  complaint, 
274  n.,  275  *. 
CLAIMS  to  real  property — 

allowance  in  addition  to  costs  in  proceedings  to  determine,  346. 
CLASSIFICATION  (^aetiofu-- 

changed  and  improved  by  the  code,  184  fi. 
CLERK.—— 

is  an  officer  of  the  court,  331  n. 
the  word  defined,  441. 
(buy  of— 

on  receipt  of  note  of  issue,  268. 
to  keep  a  judgment  book,  303,  460. 

^  other  books,  303  n.,  460. 
to  make  up  judgment  roll,  304  n. 
to  compute  interest  on  verdict  or  report  of  referee,  349. 
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CLERK— continued. 

not  bound  to  pay  poetage  on  letter  containing  process,  &c,  314. 
to  transmit  papers  to  appellate  court,  362. 
may  refuse  to  receive  nis  fee  for  entering  judgment,  352  n, 
papers  to  be  filed  with,  459. 

to  enter  name  of  counsel  takine  order,  &c,  by  default,  466. 
his  duty  on  6ntr^  of  judgment  by  confession,  390. 
party  not  to  su&r  for  errors  or  omissions  of,  390  n. 
what  papers  he  is  to  return  on  appeal  to  the  court  of  appeals,  455. 
^  court  af  appeali — 

to  make  calendar  of  causes  in  court  of  appeals,  457. 

copies  of  case  and  points  to  be  delivered  to,  457. 

how  to  dispose  of  cases  and  points  delivered  to,  457. 

notice  of  argument  to  be  furnished  to,  457. 

may  strike  causes  from  the  calendar  in  certain  cases,  459. 

to  keep  a  memorandum  of  causes  exchanged  and  passed  on  the  calen> 

dar,  459. 
to  sign  remittitur,  458. 
of  New  York  Common  Plea$ — 

when  not  to  enter  cause  on  the  calendar,  498. 
mjutHea^  amrtt — 

may  take  affidavits.  63  «. 

may  administer  oaths,  63  n. 

fees  on  making  transcripts  of  judgment,  306  ». 

on  trial,  351. 

on  entrj  of  judgment,  351. 
for  copies  of  papers,  352. 
on  filing  notice  o(  lit  pendens.  222  n. 
CO-DEFENDANT— 

when  he  may  be  examined  as  a  witness,  400. 
See  Defendant. 
COLLOQUIUM— 

when  necessary  in  a  complaint  for  slander,  181. 
COLOR  roust  still  be  given  in  pleading,  163,  «. 
COMMENCING  ACTION— 

manner  of,  114,  115  n. 
when  deemed  commenced,  76, 114. 
time  for,  68. 

See  Limitation  q/*  actioni.  Time  for  commencing  tMctiont. 
COMMISSION  to  examine  witneaseM— 

marine  court  may  issue,  61  n.,  405. 
provided  for  by  statute,  405  n. 
in  what  cases  may  issue,  405  n. 
application  for,  is  a  non-enumerated  motion,  405. 
stay  of  proceedings  to  move  for,  406  n. 
proceedmp  on  motion  for,  406. 
allowance  of,  in  the  discretion  of  the  court,  406  n. 
how  issued,  executed,  and  returned,  406  n.,  407  l^  408  a. 
second  may  issue,  408  n. 
defect  in,  how  remedied,  408  n. 
COMMISSION  OF  LUNACY— 

fees  on  executing,  478. 
COMMISSIONERS  OF  HIGHWAYS— 

appeals  from  determination  of,  to  county  court,  37. 
COMMON  CARRIERS— 

form  of  summons  in  action  against,  118  n.,  119  ii. 
complaint  against,  what  it  should  state,  149  n. 
judgment  on  failure  to  answer  in  actions  against,  how  enter- 
ed, 260  n. 
COMMON  INFORMER.    See  Informer. 

COMMON  LAW,  a  rule  of  construction  of  not  tq  apply  to  code,  442. 

of  other  States  and  countries,  bow  proved,  425. 
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COMMON  PLEAS,  the  lale-^ 

bow  composed,  36  n. 
powers  of,  vested  in  county  courts,  37. 
for  cUy  and  cowiuy  of  New  York. 
jurisdiction  of,  40. 

removal  of  causes  from,  to  supreme  court,  41. 
may  review  judgments  of  marine  and  justices' 

courts,  44. 
terms  of,  44, 499. 

general  terms  of.  by  wbom  beld,  44. 
special         "     "  "  44. 

judgments  on  appeal,  wbere  given,  44. 

**        at  general  term,  bow  pronounced,  44. 
rebearing  of  appeals  to,  44. 
judges  of,  to  receive  no  fees,  44. 
statutory  provisions  relating  to,  42  «i. 
has  jurisdiction  of  judgments  on  recognizances,  42  n. 
has  no  jurisdiction  as  to  custody  of  children  pend- 
ing suit  for  u  divorce,  43  n. 
voluntary  appearance  gives  jurisdiction.  42  «. 
when  justice^s  judgment  to  be  deemea  a  judgment 

of,  64. 
rules  of,  496. 

COMPENSATION— 

to  attorneys,  &c.,  how  regulated,  337. 
See  jFVes. 

COMPLAINT— 

is  the  first  pleading  on  the  part  of  the  plaintiff,  146. 

requititet  of — 

ordmarily,  146. 

where  previous  action  in  justice's  court,  and  discontinued  by  reason 

of  title  coming  in  question,  53  n.,  55. 
in  justices'  courts,  47. 

need  not  oe  served  with  summons,  120. 

demand  of  copy  of,  120. 

only  one  copy  need  be  served  on  the  same  attorney,  120. 

when  copy  to  be  served  alter  demand,  120. 

when  to  he  served  after  order  for  discovery  of  hooka,  &c.,  462, 463. 

order  for  further  time  to  serve  copy  of,  may  be  obtained,  120  n. 

when  such  order  cannot  be  made  ex  parte,  120  n. 

motion  for  judgment  for  not  serving  copy,  when  and  where  to  be  made, 
121  n. 

after  service  of  notice  of  no  personal  claim,  copy  need  not  be  served,  unless 
demanded,  121. 

must  be  filed  before  publication  of  summons,  127. 

need  not  be  published  where  an  order  for  service  of  summons  by  publi- 
cation, 129  n. 

copy  of,  after  amendment  to  be  served,  156. 

supplemental,  when  allowed,  199. 

dismissal  of,  for  not  proceeding  to  trial,  299,  301  ii. 

on  bills  and  notes,  147  n. 

on  bonds,  148  n. 

on  checks,  147  n. 

against  common  carrier,  149  n. 

iu  nature  of  creditor's  bill,  149  n. 

for  admeasurement  of  dower,  149  n. 

against  executors  and  administrators,  150  n. 

for  false  imnrisonment,  150  n. 

for  soods  sold,  150  n« 

for  breach  of  promise  to  marry,  150  n. 

for  injuries  to  personld  property,  150  n. 

for  possession  of  personal  property,  151  n. 
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COMPLAINT— continued. 

by  receiver,  151  n. 

for  slander,  151  n. 

for  goods  received  in  violation  of  nsuiy  laws,  151  ii. 

against  foreign  corporation,  152  n. 

on  action  given  by  statnte,  152  n. 

may  be  on  information  and  belief,  151  n. 

where  it  is  sought  to  arrest  the  defendant  before  judgment,  or  to  issne  an 

_  execution  against  his  person  after  judgment,  151  n. 

what  focts  are  to  be  stated  in,  147  «. 

what  facts  may  be  stated  in,  where  an  injunction  is  asked  for.  147  «. 

must  state  the  facts  full  enough  to  enable  the  court  on  proof  or  admission 
of  such  facts  to  grant  the  relief  asked  for,  147  n. 
See  Pleading. 
COMPROMISE.    See  Offer, 

COMPUTATION  of  time- 
See  Time. 
CONCEALED  DEBTORS— 

jurisdiction  of  county  court  as  to,  37. 
CONCEALED  DEFENDANT— 

attachment  against  the  property  oi^  342. 
service  of  process  on,  by  publication,  126. 
See  Attachment. 
CONCEALMENT,  to  avoid  urvice  of  proceu— 

what  is,  246  n. 
CONDITIONAL  examination  of  parties  and  witnetta — 

district  courts  in  the  city  of  New  York  may  order,  63  «. 
in  what  cases,  408  «. 
application  for,  how  made,  409  «. 
proceedings  on,  408  «. 
CONDITIONAL  ORDER,  what  is,  197  n,  411  n. 

CONDITION  PRECEDENT— 

performance  of,  how  pleaded,  179. 
when  payment  of  costs  is  a,  197  fi,  411  n. 
CONFESSION  (f  judgment  wUhout  action^ 

judgment  may  be  confessed  for  debt  due  or  contingent 

liability,  389. 
statement  in  writing  and  form  thereof^  389. 
statement  to  be  fil^  and  judgment  entered  thereon,  with 

$5  costs,  390. 
judgment  roll,  how  constituted,  390. 
execution  on  such  judgment,  390. 
execution  for  installment  of  such  judgment,  390. 
in  justices'  courts,  49. 
See  Judgment  on  Confe$sion, 
CONFLICTING  CLAIMS  to  real  property-^ 

allowance  in  addition  to  costs  in  proceedings  to 
determine,  346. 
to  personal  property  when  inteipleader  allowed  on,  99. 
to  personal  property,  225,  248. 
•CONSENT— 

judgment  in  action  for  divorce  cannot  be  taken  by,  466,  480. 
oee  Jlereement. 
CONSOLIDATE,  motion  to,  when  may  be  made,  186  n, 

•CONSOLIDATING  ACTIONS  on  policy  of  insurance,  187  n, 
•CONSTABLE— 

action  against,  to  be  within  two  years,  74.       i 
•CONSTRUCTION— 

of  pleadings,  175. 
statutes,  442. 
•CONSTRUCTIVE  NOTICE- 

when  notice  of  Um  pendens  is,  122. 
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CONTEMPT— 

for  not  giving  undertaking  in  proceedings  supplementary  to  execution, 

328. 
for  disobeying  order  in  proceedings  supplementary  to  execution,  335, 

336  n. 
parties  imprisoned  for,  may  be  discharged  by  the  court  or  a  judge,  335. 
proceedings  for  provisions  of  code,  as  to  arrest  and  bail,  not  to  apply  to, 

201. 
proceedings  of  revised  statutes  as  to,  not  affected  by  the  code,  444  n. 

CONTINUANCE  of  action  by  assignee  or  representatives,  &c.,  96. 

CONSUL,  when  he  must  plead  his  privilege,  158. 

CONTRACT,  actions  on,  within  what  time  to  be  brought,  73. 

actions  against  common  carriers  as  such  do  not  arise  on,  118  «i. 
evidence  of  new,  or  continuing,  roust  be  in  writing,  79. 
See  Agreement^  Performanct. 

CONTROVERSY,  See  SitbmUting  controversy  wUhout  action^  387. 

CO-PLAINTIFF,  examination  of,  as  a  witness,  400. 

COPY  of  a  paper  or  pleading  may  be  substituted  for  a  lost  original,  424. 

when  court  may  give  leave  for  copy  to  be  taken  of  documents  in  possession 
of  opposite  party,  393. 
of^eadingSy  4^.,  to  be  furnished  to  courts 
on  jury  trial,  273. 
on  argument  on  special  verdict,  467. 

^        of  demurrer,  467. 
by  whom  to  be  furnished,  467. 
on  appeal  to  general  term,  467. 
^        to  courts  of  appeals,  457. 
**        from  surrogate,  484. 
not  required  in  mortgage  and  partition  cases,  467. 
not  required  on  appeals  from  justice's  courts,  382. 
on  case  agreed  on,  468. 

CORONER,  when  sheriff  is  a  party,  to  act  in  place  of  sheriff,  423. 
provisions  of  act  relating  to  sherifis  to  apply  to,  423. 
action  against,  to  be  within  two  years,  74. 

CORPORATION— 

towns  and  counties  are,  51  n. 

may  sue  and  be  sued  in  justice's  court,  51  n. 

process  against,  from  justice's  courts,  51  n. 

service  of  process  on,  provisions  of  the  code  applied  to  justice's  courts, 

59  n. 
service  of  summons  on,  123. 
not  to  set  up  defense  of  usury,  165  n. 
who  is  a  managing  agent  of,  123  n. 
injunction  to  suspend  business  ofj  237. 
supefrior  court,  New  York  common  pleas,  mayor's  courts  of  cities,  and 

recorder's  courts  of  cities,  have  jurisdiction  of,  41. 
proceedings  against,  not  affected  by  code,  444  n. 
action  against,  in  the  name  of  the  attorney  general  to  annul  charter, 

428. 
judgment  of  forfeiture  against,  433. 
costs  against,  433. 
See   Attachment^    Foreign    Corporatums,    Quo    Warranto,   Religious 

Corporation^  Scire  facias, 

COSTS— 

all  statutes,  rules,  &c.,  as  to  costs  or  fees  of  attorneys,  solidtors,  or  counsel 

repealed,  337. 
amount  of,  to  be  regulated  by  agreement  between  the  parties,  337. 
certain  allowances  to  prevailing  party,  called  costs,  337. 
in  suits  pending  on  the  1st  of  July,  1848,  338  n. 
douUsj  if  they  may  be  allowed,  338  n. 
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COSTS— <»Qtinaed. 

security  for,  338  «i.    See  Security  for  cotit. 

to  plaintiffs  of  course,  in  action — 

for  recoveiy  of  real  property,  340. 

where  title  to  real  property  comes  in  question,  340. 

of  which  justices  or  the  peace  have  no  jurisdiction,  340. 

for  recovery  of  money,  where  more  tlmn  $50  recovered,  340. 

to  plaintiff — 

when  not  to  exceed  amount  of  damages,  340. 

in  several  actions  on  one  bond,  recognizance,  promissory  note,  bill 
of  exchange  or  other  instrument  in  writing,  340. 

in  suits  by  city  authorities  to  enforce  assessment  laws,  341  it. 

in  foreclosure  suits,  341  n. 

distinction  between,  and  disbttrsements,  341  «. 
to  defendant,  when  allowed,  341. 

to  either  party — 

when  in  the  discretion  of  the  court,  341. 
amount  of  when  allowed,  342,  343  n. 

per»ctntage  in  addition  to — 

in  what  cases  allowed,  346. 
how  computed,  349. 
See  Per-centage. 
how  inserted  in  judgment,  350. 
on  postponement  of  trial,  352. 
on  a  motion,  353. 
against  an  infant  plaintiff,  355. 
in  action  by  or  against  an  executor,  or  administrator,  trustee  of  an  express 

trusty  or  a  person  expressly  authorized  by  statute  to  sue,  355. 
on  claim  against  a  deceased  person,  referred  pursuant  to  the  provisions  of 

the  revised  statutes,  355. 
on  review  of  the  decision  of  an  inferior  court,  in  a  special  proceeding,  357. 
on  appeal  from  a  surrogate's  decree,  357  n. 

in  actions  in  name  of  people — 

by  an  officer  duly  authorized  for  that  purpose,  357. 

when  private  |)arty  joined  in,  357. 

to  establish  a  right  or  claim  for  the  benefit  of  any  county,  city,  town. 

village,  corporation  or  person,  357. 
against  assignee  of  cause  of  action,  after  action  brought,  358. 
against  assignee  of  cause  of  action  generally,  358  n, 
on  a  settlement,  358. 
on  a  discontinuance,  358  n,  359  n. 
attorney  when  liable  for,  339  n. 
interest  in  addition  to,  349, 28  n. 
power  of  referee  to  decide  as  to  285  n. 

interiocutoryj  payment  of^  how  enforced,  354  n. 

on  discontinuance  of  action  before  justice,  where  there  is  an  answer  of  title, 

54. 
in  action  after  such  discontinuance,  56. 
judgment  in  justice's  court  must  b   with,  60  n. 
m  marine  court  61  n. 
next  friend  liable  for,  91. 
aAer  notice  of  no  personal  claim,  121. 
against  corporation^  how  collected,  433. 
when  payment  of  is  a  condition  precedent  to  right  to  amend,  197  n. 

on  proceedings  tupplemefitary  to  execution — 

may  be  allowed  to  either  party  or  witness,  335. 
application  for,  when  to  be  made,  335  n. 
when  they  will  be  sllowed,  335  n, 

on  sale  of  real  property  of  infant,  477. 

on  confession  of  judgment  without  action,  390. 
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COSTS— continued. 

on  submitting  a  controveny  without  action,  387. 
on  appeals  in  the  superior  court,  493. 

COUNSELLOR— 

when  liable  to  arrest,  202. 
cannot  be  bail,  210  n. 
to  endorse  papers  on  taking  a  default,  466. 
fees  of,  statutes  regulating,  repealed,  337,  n. 
agreements  as  to  compensation,  337  n. 

only  one  on  each  side  to  be  heard  on  appeals  to  court  of  appeals,  457. 
admission  and  examination  of,  459. 
number  of,  on  trial  of  issues  of  fact,  463. 
^         on  hearing  at  general  term,  463. 

COUNTER  CLAIM— 

defendant  may  set  up  In  answer,  158, 163,  n. 

what  it  must  be,  166. 

defendant  may  not  set  forth  as  many  as  he  has,  166. 

reply  to,  169. 

demurrer  to,  169. 

COUNTIES  are  corporations,  51,  n. 

COUNTY  CHARGE— 

sheriff's  expenses  for  providing  rooms,  &c.,  for  court  of  appeals 

to  be,  29. 
the  like,  supreme  court,  &c.,  35. 

COUNTY  COURTS— 

existing  provisions  of  law  as  to,  repealed,  36. 

pending  suits  not  affected  by  repeal  of  existing  law,  36. 

jurisdiction  of,  36. 

how  composed  before  the  code,  36  n. 

equity  junsdiction  of,  36  n. 

no  original  civil  jurisdiction,  except  in  cases  prescribed,  36. 

exclusive  power  to  review  justices'  judgments  on  appeal,  37. 

how  composed  in  the  city  of  New  York,  36  n.  , 

of  Albany,  39  n. 

provisions  cofnerring  jurisdiction  on,  are  constitutional,  38  n. 

judgment  of,  when  void.  38  «. 

proceedings  in,  should  snow  jurisdiction  on  their  face,  38  n. 

when  open,  38^ 

terms  of,  38. 

jurors  in,  39. 

general  terms  of.  and  courts  of  sessions  may  be  held  together,  39. 

action  may  be  brought  in  afte^  action  discontinued  in  justice's 

court,  by  reason  of  title  coming  in  question,  53. 
issues  of  ract  in,  joined  before  July,  1848,  how  tried,  440. 
general  and  special  terms  of^  may  be  adjourned  by  an  entry  on  the 

minutes,  34. 
causes  may  be  noticed  for  trial  at  adjourned  county  court,  34. 
juries  may  be  drawn  for  adjourned  county  court,  34. 

COUNTY  JUDGE— 

powers  of,  independently  of  the  code,  416  «. 

must  perform  his  official  duties  within  his  county,  416  «i.  ^ 

can  he  make  an  order  staying  proceedings  in  an  action  triable  out  of 

his  county  ?  416  n. 
may  enlarge  time  for  proceedings  in  the  action,  417. 
cannot  slay  proceeding  after  verdict,  412. 
has  the  power  of  a  judge  at  chambers  in  actions  in  the  supreme 

court,  416. 
order  made  by,  may  be  reviewed  in  same  manner  as  an  order  made 

by  a  supreme  court  judge,  416. 
powers  of,  not  enlarged  by  the  code,  416  n. 
power  of^  in  proceedmgs  supplementary  to  the  execution,  324, 328  n. 
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COUNTY  JUDGE— continued. 

may  extend  time  for  respondent  to  serve  affidavit  on  appeal  from 

justice^s  court,  417  n. 
power  of,  to  grant  order  for  arrest,  205. 
"  **  "        for  attachment,  244. 

"  "  "for  injunction,  227. 

COURT  and  chamber  business,  distinction  between,  retained,  35  n. 

COUNTY  OFFICERS— 

See  Town  and  County  Officer 9, 

COUNTY  TREASURERS— 

moneys  to  be  paid  to,  485. 
accounts  of,  how  to  be  kept,  485. 
to  make  an  annual  report,  485. 
reference  to  examine  his  accounts,  485. 
COURT— 

papert  to  be  fumuhed  to. 

by  plaintiff  on  special  verdict,  467. 
by  party  demurring  in  cases  of  demurrer,  467. 
in  other  cases  by  the  moving  party,  467. 
on  appeal  to  general  term,  467. 
^        from  justice's  courts,  382. 
"^        to  court  of  appeals,  457. 
"        from  surrogates'  courts,  484. 
need  not  be  furnished  with  papers  in  mortgage  and  partition  cases, 
467. 

COURT  BELOW— 

what  is,  on  appeals,  369. 

return  from,  appellate  to  procure,  455. 

return  by,  clerk  of,  455,  456. 

attorneys  and  guardians  in,  to  be  deemed  such  in  court  of  appeals,  456. 

COURT  OF  APPEALS— 

jurisdiction  of,  22. 

additional  jurisdiction  of,  23  n. 

appeals  to,  when  governed  by  the  code,  23  n. 

cases  where  no  appeal  lies  to,  25  n. 
"'        an  appeal  lies  to,  26  n. 

power  of  the  court,  27. 

when  it  will  not  reverse  a  judgment,  27  n. 

when  it  may  remit  proceedmgs  to  court  below,  27  n. 

after  remittitur  court  has  no  jurisdiction,  27  n. 

does  not  lose  jurisdiction  until  remittitur  is  actually  filed, 
28  n. 

interest  by  way  of  penalty  on  dismissal  of  appeal  to,  28  «. 

terms  of,  28. 

additional  terms  of,  28. 

preference  of  causes  on  calendar  of^  28,  29  n. 

judgment  of,  how  pronounced,  29. 

sheriff  to  provide  rooms  for,  29. 
where  to  be  held,  29. 
how  adjourned,  30. 
rehearing  in,  29. 

judgment  of  affirmance  in,  28  n,  29. 
rules  ofl  455. 
COURTS— 

in  the  first  judicial  dUtriety  provisions  as  to  453. 
ofjuttice  in  general,  21 . 
enumeration  of,  21. 
of  tessiom. 

jurors  in,  haw  drawn  and  summoned,  39. 

may  sit  at  same  time  with  general  term  of  county  courts,  39  n. 

In  Albany  city  and  county,  39  n. 
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CREDITOR'S^BILL— 

form  of,  abolished  by  the  code,  149  «i. 

is  an  action,  19  n. 

where  a  proper  remedy  before  the  code,  relief  may  now  be  had  by 

action,  149  n, 
what  complaint^  in  nature  of,  should  state,  149  n. 
after  execution  issued,  149  n. 
supplementary  proceedings  substituted  for,  323  n. 
See  SuppUmetUary  proceaiingt. 

CRIER,  to  be  appointed  for  superior  court  and  common  pleas  in  New  York  city,  44. 
salary  of,  45. 

CRIMINAL  ACTION,  defined,  19. 

CRIMINAL  CASES,  have  preference  on  court  of  appeals  calendar,  29  n,  458. 

notice  of  argument  of,  in  court  of  appeals,  457. 
motions  in  supreme  court  may  be  heard  any  day  in  term,  469. 

CRIMINAL    CONVERSATION,   actioni  for,    cannot  be  brought    in   justice's 

court,  51. 
to  be  brought  within  6  years,  74. 
costs  in,  340. 
is  an  injury  to  the  person,  184  n. 

CRIMINAL  PROCEEDING,  pleading  not  to  be  evidence  in,  172. 

CURRENT  ACCOUNT,  time  of  limitation  in  actions  to  recover  balance  o^  74. 

CURTESY,  tenant  by,  interest  of,  how  calculated,  482. 


D. 


DAMAGES,  rate  of,  302. 

on  injunction,  234,  234  «i. 

for  usurping  office,  432. 

double,  verdict  for,  275  n. 

when  the  jury  cannot  sever,  276  n. 

interest  on  verdict  or  report  forms  no  part  of,  349  n. 

offers  to  liquidate,  391. 

See  JSttestmerU  of  Damagti. 

DEAF  and  dumbptraon,  pleadings  by,  174  n. 

DEATH  ofpariUi  to  actwn. 
e£lect  of.  96. 

not  to  abate  the  action,  96. 
action  may  be  continued  in  name  of  representatives  by  a  supplemental 

pleading,  96. 
leave  to  serve  such  supplemental  pleading  must  be  obtained,  97  n. 
on  motion  for  such  leave  the  moving  party  must  distinctly  point  out  the 

party  entitled  to  continue  the  suit,  97  n. 

DEATH  of  persons  on  whose  life  any  particular  estate  depends,  proceeding  to  ascer- 
tain, not  affected  by  code,  444  n. 

DEATH  BY  WRONGFUL  ACT,  parties  to  action  for,  83  n, 

DEATH  of  juUict,  whose  judgment  is  appealed,  effect  of,  381. 

DEBTOR— 

to  judgment  debtor  may  pay  amount  of  his  indebtedness  to  sheriff  in  certain 

cases,  328,  329  «. 
See    AbnerU    Debtors,    Conetaied    Debtori,    Impritoned    Dtbiort^    Inaolvtnt 

Debtori,  Joint  Debtors. 

DECEASED  PERSON,  costs  on  reference  of  claim  against,  355. 


526  mDSX.  [The  refawee 

m 

DECREE— 

time  for  commencing  aetion  on,  73. 

of  surrogate,  action  on,  must  be  within  six  yean,  74  n. 

of  surrogate,  appeals  from,  regulated,  483. 

included  in  the  word  judgment,  448. 

enroUmefU  of^  the  words  judgment  roll  includes,  448. 

DEFAULT,  judgment  by,  cannot  be  taken  in  action  for  divorce,  466, 480. 
rules  ta£en  by,  to  be  endorsed  with  name  of  counsel,  466. 
jud^ent  of  affirmance  or  reversal  by,  in  court  of  appeals  notice  o(^  to  be 

given.  458. 
when  plaintiff  may  be  reouired  to  give  security  before  taking,  257. 
amendment  is  a  waiver  of,  197  n. 
in  proceedings  to  obtain  a  mandamus,  471. 
for  not  appearing  to  oppose  a  motion,  466. 
what  onier  cannot  be  taken  by,  415  n. 
need  not  be  entered,  261  n. 
See  Inquut,    Judgment  for  want  cfaeuwer. 

DEFECT  of  partiet-- 

demurrer  for,  153. 

^  when  well  taken,  154  n. 

DEFECTS.    See  Errort  and  Defects, 

DEFENDANT,  the  party  adverse  to  the  plaintiff  is,  67. 

who  to  be,  92. 

appearance  of,  when  may  be  entered,  461. 

persons  improperly  made  defendants  entitled  to  costs,  92  m. 

assignee  of  mortgage  may  be  made  defendant  in  action  to  foreduae 
mortgage,  92  n. 

all  parties  to  a  tort  need  not  be  joined  as,  92  n. 

by  not  answering,  does  not  admit  answer  of  his  co-defendant,  187  n. 

in  what  cases  liable  to  arrest,  202,  431. 

female^  when  not  liable  to  arrest,  202,  203  n.  205  n. 

cannot  move  for  injunction,  231  n. 

may  be  ordered  to  pay  part  of  the  claim  admitted  due  by  his  an- 
swer. 253,  253  n. 

may  offer  to  compromise,  391. 

may  offer  to  liquidate  damages,  391. 

in  suit  to  set  aside  assignment  for  benefit  of  creditors,  creditors  need  not 
be  made  defendants,  93  «. 

an  infant  who  is  a  party  to  a  contract  need  not  to  be  joined,  93  m. 

in  foreclosure  suits  every  party  interested  should  be  made  defend- 
ant, 93  n. 

the  wife  or  widow  of  a  mortgagee  must  be  made  a  defendant  to  the  fore- 
closure, to  bar  her  dower,  93  n. 

in  actions  of  ejectment  the  parties  in  possession  and  the  party  claiming 
ownership,  snould  be  joined  as  defenoants,  93  n. 

when  he  may  come  in  and  defend  after  service  of  summons  by  publica- 
tion, 127. 

may  be  arrested  in  actions  for  usurping  office.  431. 

when  entitled  to  notice  of  the  settlement  of  tne  judgment,  303  n. 

death  of,  afler  judgment,  efiect  of,  321  n. 

in  person,  must  endorse  name  and  residence  on  papers,  461. 

may  require  security  for  costs,  338  n. 

may  move  to  consolidate,  186  n. 

See  Msent  defendant,  Co-defendant,  Dumuml  (f  complaint,  Parties 
to  action. 

DEFENSES,  any  number  may  be  interposed,  166. 
must  they  be  consistent?  166  n. 
to  be  separately  stated  and  numbered,  487. 
after  judgment,  257. 
in  proceeding  against  joint  debtors,  388. 
arising  after  answer,  or  issue,  199,  200. 
See  An»wer. 
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DEFICIENCY  on  mortgage^  county  court  has  jurifidiction  for  collection  of,  37. 
DEFINITIONS  and  divitions,  18,  441. 
DELIVERY  of  personal  property^ 

See  dlatm  and  delivery  of  perional  property. 
DEMAND— 

that  trial  be  had  in  proper  county,  when  to  be  made,  104. 
«  »*  form  of,  105  n. 

"  "  effect  of,  105  *. 

'^  ^  may  be  served  in  all  cases,  109  n. 

of  copy  complaint,  when  and  how  made,  121. 
of  admission  of  documents,  &c.,  393. 
of  bill  of  particulars,  175. 
againtt  ships  and  vesuU — 

not  affected  by  the  code,  444  n. 
DEMISED  PREMISES,  proceeding  for  recovery  of,  not  affected  by  the  code,  444  n. 
DEMURRER,  is  a  pleading  created  with  its  character  and  office  defined  by  the 

code,  154  n. 
the  only  pleading  by  defendant  is  demurrer  or  answer,  152. 
when  it  must  be  served,  152. 

when  to  be  served  after  order  for  discovery  of  books,  &c.,  462,  463. 
is  different  from  an  answer,  152  n. 
to  be  subscribed,  171. 
need  not  be  verified,  171. 

an  extension  of  the  time  to  answer  extends  the  time  to  demur,  152  n. 
in  what  cases  defendant  may  demur  to  the  complaint,  153. 
can  only  be  in  the  cases  prescribed  by  the  code,  154  n. 
any  number  of  |^rounds  of  demurrer  may  be  assigned,  154  m. 
cannot  be  good  m  part  and  bad  in  part.  155  n. 
may  be  good  as  to  one  defendant,  and  oad  as  to  another,  155  n. 
may  be  to  the  whole  complaint,  or  any  alleged  cause  of  action,  155, 155  n. 
by  married  woman,  155  n. 
when  too  general,  155  n. 

must  distinctly  specify  the  grounds  of  objection,  155. 
what  is  a  sufficient  specification  of  the  grounds  of  objection,  155  n. 
to  complaint  on  contract  void  by  law  of  the  State  where  made,  157  n. 
is  not  a  substitute  for  exceptions,  154  n. 
facts  not  appearing  on  the  face  of  the  complaint  cannot  be  demurred 

to,  157  n. 
right  of,  waived,  157,  157  n. 
to  service  of  summons  not  allowed,  157  n. 
there  can  be  no  demurrer  to  a  demurrer.    (6  Pr.  R.,  384.) 
proceedings  after,  for  improper  joinder  of  causes  of  action,  154. 
demurrer  and  answer,  when  allowed,  156 «»,  167. 
will  be  allowed  after  denial  of  motion  to  strike  out  answer  as  sham  and 

irrelevant.  168  n. 
to  counter-claim,  169. 
to  reply,  171. 

does  not  lie  to  immaterial  matter,  170. 
to  complaint,  costs  on,  disallowance  of,  193  n. 
appeals  to  general  term  from  order  overruling,  373. 
amendments  after,  190. 
in  justices'  courts,  when  allowed,  58. 

^  amendment  after,  58. 

DEPOSIT,  defendant  may  be  discharged  from  arrest  on,  209,  213. 
sheriff  to  ^ve  defendant  certificate  of,  213. 
to  be  paid  mto  court,  213. 
substituting  bail  for,  213. 
disposition  of,  213. 
of  moneys,  &c.,  in  court,  485. 
order  for  payments  of,  out  of  court,  486. 

with  trust  company  of  New  York,  account  of,  how  kept,  &&,  486. 
DEPOSITION.    See  Commission^  Conditional  examination. 
DESCENT  CAST,  effect  of,  72. 
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DETERMINATION,  meaning  of,  256  n. 

of  controveny  between   the   paitief,  power  of  eoort  to 

make,  298. 
of  claims  to  real  property,  435. 
^        to  personal  property,  218. 
"        by  interpleading,  99. 
See  Fined  determination^udgment  or  deiermmation. 
DEVISEES,  proceedings  by  and  against,  not  affected  by  the  code,  444  n. 

See  Joint  debton,  ifc. 
DIFFICULT,  or  extraordinary  catn — 

what  are,  346  n.,  347  n.,  348  «. 
allowance  in  addition  to  costs  may  be  made  on,  346. 
DISABILITIES— 

what  are,  72. 
effects  of,  73,  77. 
defendant  out  of  State,  76. 
of  aliens,  78. 

by  death  of  party  entitled  to  sue,  78. 
several,  effect  of;  78. 
not  applicable  to  certain  actions,  79. 
DISBURSEMENTS— 

distinction  between,  and  costs,  341  n. 
how  stated,  350. 
to  be  verified  by  affidavit,  350. 
DISCONTINUANCE  of  action, 

to  foreclose  a  mort|;age,  341  «. 
after  claim  and  delivery,  218  ii. 
^nerally,  358. 

m  justices'  courts,  by  reason  of  title  coming  in  question,  54,  56. 
DISCOVERY— 

o/  property y  order  for,  323. 
See  SuppUmentary  proceedings, 
of  bookiy  paper$^  Sfc. — 

provisions  of  revised  statutes  as  to,  395  n. 
applications  for,  how  made,  462. 
order  for,  462. 

proceedings  for,  is  not  an  action,  462. 
See  Adtniteion  and  inepection  of  papen, 
DISMISSAL  OF  APPEAL— 

for  want  (^prosecution, 

in  the  court  of  appeals,  455,  456. 
on  appeals  from  justices'  courts,  382. 
on  appeal  to  supreme  court,  468. 
DISMISSAL  of  con^fUUnty  judgment  of— 

a  substitute  for  judgment,  as  in  case  of  nonsuit,  301  n, 
referee  may  order,  285  n. 
for  not  filing  security  for  costs,  339  n. 
for  not  pro<^edine  in  action,  299,  465. 
DISSOLVED  COMPANIES,  parties  to  actions  against,  86  n. 
DISTRAINED  PROPERTY,  answer  in  action  to  recover,  182. 
DISTRAINING  CATTLE,  &c.,  doing  damage,  proceedings  as  to,  not  affected  by 

the  code,  444  «i. 
DISTRICT,  the  word  defined,  441. 
DISTRICT  ATTORNEY,  action  by,  for  penalties,  75. 
DISTRICT  COURTS,  in  the  city  of  New  York-^ 

formerly  called  assistant  justices'  courts,  and  afterwards  justices' 

courtflt,  62,  63,  63  n. 
jurisdiction  of,  62. 

may  order  testimony  to  be  taken  de  bene  esse,  63  ii. 
powers  of  clerks  of,  63  n. 
laws  relating  to,  63  n. 
DIVISION  of  act,  19. 

of  remedies^  18. 

of  causes  of  action,  on  allowance  of  demurrer  for  misjoinder,  191. 


is  to  the  page.]  INDEX.  529 

DIVISIONS  and  definiiions,  18. 

DIVORCE,  summons  in  action  for,  may  be  served  by  publication,  126. 

answer  in  action  for,  164  m. 

judgment  by  de&uit  or  consent  cannot  be  taken  in,  466,  480. 

proceedings  in,  not  be  published,  480. 

reference  to  take  proof  of  material  facts  stated  in  tbe  complaint,  478. 

on  ground  of  adultery,  averments  in,  complaint  for,  478. 

order  for  reference,  now  obtained,  479. 

either  party  may  apply  for  an  issue,  479. 

dismissal  of,  for  want  of  a  reply,  479. 

adultery  of  plaintiff  may  be  set  up  in  answer,  479. 

objections  to  legitimacy  of  children  to  be  stated  in  complaint,  480. 

manner  of  settling  tbe  issue  in,  480. 
DOCKET,  See  Justice's  judgmeni. 
DOCKET  OF  JUDGMENT,  entry  on,  of  tbe  words  ^  secured  on  appeaJQ^  30/). 

on  petition^  in  what  cases,  470. 
DOCKETING  JUDGMENT,  on  filing  judgment  roll,  304. 
DOCUMENTS.    See  admission  and  inspeciion,  ^. 
DOUBLE  COSTS,  are  provisions  of  law  granting,  repealed  ?  338  «. 
DOWEA,  tenant  in,  interest  of,  how  calculated,  482. 

complaint  for  admeasurement  of,  is  a  substitute  for  the  former  petitioo  for 

that  object,  149  n. 
not  barred  unless  party  entitled  is  a  defendant  in  the  suit,  03  «. 
See  jidtneasurement  of  dower. 
DRUNKARD.    See  Habitual  drunkard. 
DUMB.    See  Deaf, 


E. 


EJECTMENT,  in  actions  ot  who  to  be  made  defendants,  93  «. 

answer  in  actions  of,  164  n. 
when  plaintiff  must  elect  against  which  defendant  he  wfll  take 

judgment,  93,  437  n. 
provisions  of  revised  statutes  relating  to,  apply  to  actions  to  recover 

real  property  under  the  code,  437. 
injunction  to  restrain  proceedings  in,  229. 
ELECTION  of  remedy^ 

a  party  snine  in  two  courts  for  the  same  cause  of  action  will  be 
made  to  elect  in  which  he  will  proceed,  153  ft. 
ENLARGING  TIME  to  take  proceedings^ 

time  to  take  any  proceedings  except  an  appeal  may  be 

enlarged,  417,  458. 
to  answer  enlarges  time  to  demur,  152  ft. 
can  the  time  to  appeal  be  enlarged  ?  417  w. 
by  order  for  discovery,  &c.,  462. 
a  judge  at  chambers  cannot  enlarge  the  time  to  make  a 

case  after  the  time  for  makine  it  has  expired,  417  ft. 
orders  for,  granted  ex  parte^  need  not  be  entered,  418  ft. 
See  TKme,  Jdditional  Time. 
ENTITLING  AFFIDAVITS,  See  Jfidavits. 
ENTRY,  or  right  cf  entry,  action  after,  70. 
ENTRY  OF  APPEARANCE,  when  allowed,  461. 
ENTRY  OF  JUDGMENT,  the  decision  of  tbe  court  in  writine  is  not,  S03  ft. 

case  made  after,  may  be  annexed  to  judgment  roll, 

304  n. 
fee^  for,  304  ft. 
in  mortgage  cases,  303  ft. 
See  Docketing  Judgment. 
ENTRY  OF  SATISFACTION,  how  effected,  321. 

34 
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ENUMERATED  MOTIONS,  what  are,  466. 

when  to  he  noticed,  467. 
papers  to  he  famished  on,  467. 
when  motioD  may  he  made   to  strike  from  the 
calendar,  467. 
EQUALITY  of  partition  how  effected,  481. 
EQUITABLE  BAIL.  See  Ne  Exeat. 
EQUITABLE  RELIEF,  See  Legal  and  EquUabU  Rdirf, 
EQUITABLE  REMEDCES,  18. 
EQUITY  CASES,  meaning  of  this  phntse,  46  n. 

EQUITY  SUITS,  pending  when  code  took  effect,  proceedings  in  regnlated,  449. 
ERIE  COUNTY,  first  subdivision  of  section  30,  not  to  apply  to,  38. 

motions  in  action  triable  in,  414  n. 

"  ^        Orleans  county  may  he  made  in,  415 «. 

ERROR,  writ  of.    See  Appeal. 
ERRORS  amd  defecf— 

when  to  he  disregarded,  199. 
judgment  not  to  be  reversed  for  certain,  199,  27  n. 
See  AmendmentB, 
ESCAPE,  time  of  limitation  in  action  for,  74. 
ESCHEAT,  nature  of  title  hy,  97. 
EVIDENCE,  provisions  as  to,  applied  to  justices'  courts,  59.  64. 

appearing  on  the  trial  of  an  issue  of  £act  by  tne  coort,  how  reviewed, 

282. 
See  Examination  of  Partiet.  Examination  of  Witnettes. 
EXAMINATION  of  partie^^ 

action  for  discovery  abolished,  395. 
of  adverse  party  allowed  only  in  cases  prescribed  395. 
*  a  party  may  be  examined  on  behalf  of  his  adversary,  396. 

attendance  of  parties  may  he  compelled,  as  in  case  of  a  wit- 

ness,  396. 
subject  to  same  rules  as  the  examination  of  a  witness,  396b 
conditionally,  396. 
on  commission,  396. 
before  the  trial,  397. 

^  ^       how  conducted,  398. 

testimony  may  be  rebutted  hy  adverse  testimony,  399. 
"  '         **  by  the  adverse  party,  399. 

proceedings  in  case  they  refuse  to  submit  to,  399. 
for  whose  immediate  benefit  the  suit  is  prosecuted  or  de- 
fended, manner  and  rules  of,  400. 
cf  co-plaintiff  or  co-defendant^  400. 

in  what  cases,  and  attendance  of,  how  compelled,  400. 
ofwitntu — 

witness  not  to  he  excluded  hy  reason  of  interest,  402. 
interest  to  exclude  party  to  action,  and  person  for  whoae  im- 
mediate benefit  action  is  prosecuted  or  defended,  402. 
assignor  of  things  in  action,  402. 
on  commission,  405. 
See  Commimon, 

de  bene  esse  or  conditionally,  408. 
See  Conditional  examination, 
only  one  counsel  to  conduct,  463. 
rf  judgment  debtor — 

is  usually  by  referee,  328  n, 

by  referee,  now  taken  and  certified,  331. 

x>f  debtors  of  jtidgment  debtor,  or  of  those  having  property 

belonging  to  him,  329. 
See  Supplementary  Proceeding$, 
of  applicants  for  admission  to  practice  as  counsel,  &c.,  459. 
EXCEPTIONS,  demurrer  not  a  substitute  for,  154  n. 

to  a  matter  of  law  arising  on  the  trial  of  an  issue  of  fitict  by  the 
court,  may  for  the  purpose  of  an  appeal  be  taken  within  ten 
days  after  written  notice  of  the  judgment,  282. 
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EXCEPTIONS— continued. 

what  sufficient  notice  of,  283  n. 
to  sureties  for  costs,  339  n. 
"        on  appeal,  368. 
^        on  claim  and  delivery,  221,  223. 
to  bail,  211. 

See  Bill  of  Exctptwns.  * 

EXECUTION,  provisions  as  to,  apply  to  execution  on  judgments  rendered  before  the 

code  took  effect,  307  n. 
when  may  issue,  307. 

must  follow  judgment  and  be  warranted  by  it,  307  n. 
may  issue  immediately  the  jud^ent  is  perfected,  307  n,  308  n. 
cannot  issue  after  five  years,  without  leave  of  the  court,  308  n. 
in  the  nature  of  an  aluu  when  it  may  issue,  308  n. 
judgment  must  be  actually  entered  before  it  can  issue,  308  m. 
leave  to  issue  when  necessary,  how  obtained^  308  «. 
provisions  as  to  time  within  which  execution  may  issue,  may  be 

waived  by  defendant,  308  n. 
what  judgment  may  be  enforced  by,  309. 
a  ca.  sa.  is,  309. 
three  kinds  of,  309. 
iQ  what  counties  it  may  Usue — 

when  against  property,  309. 

^     it  requires  the  ddiveru  of  real  or  personal  property,  309. 
may  issue  at  same  time  to  different  counties,  309. 
to  affect  real  property  cannot  issue  till  transcript  filed,  otherwise  to 

affect  personal  property.  31 3  n. 
real  property  levied  on,  where  and  how  to  be  sold,  309,  471, 474. 
when  the  court' will  grant  a  perpetual  stay  of,  in  nvor  of  pttrchaser, 

310  n. 
when  debtor  to  judgment  debtor  may  pay,  328. 
agamst  the  pertonr^ 

in  what  actions,  310. 
when,  310,  310  «.  311  n,  321  n. 
of  the  plaintiff  wnen,  312  n, 

supplementary  proceedings  cannot  be  resorted  to  after,  323  n. 
formtif — 

against  property,  312. 

**  in  the  hands  of  personal  representatives,  &c.,  312. 

^  the  person,  312. 

for  delivery  of  possession  of  real  or  personal  property,  313. 
if  defective  court  will  amend,  313  n. 
sufficient  if  it  substantially  comply  with  requirements  of  statute, 

313  n. 
to  collect  an  installment  due  on  a  judgment  by  confession,  390. 
in  action  against  joint  debtors  where  only  one  has  been  served  with 

the  summons,  313  n. 
may  direct  the  levy  on  personal  property  otdy^  313  n. 

in  sixty  days,  313. 

how  compelled,  314  n,  461. 

may  be  by  mail,  314  n, 

should  be  to  the  clerk  with  whom  judgment  roll  is  filed,  313. 

may  be  to  clerk  or  attorney,  314  ». 

sheriff's  duty  as  to,  314  n. 
4xi$tmg  provitions  of  law  at  to^^ 

retained  by  the  code,  314. 

what  they  are,  314  n. 

synopsis  of,  314  n. 
gfnoiUiy— 

cannot  be  levied  on  a  Sunday,  314  n. 

the  first  issued  has  a  preference  over  those  sulisequently  issued,  314  n. 

how  levied  if  sheriff  die,  314  n. 


533  HTDBX.  {T%ef^atHct 

EXECUTION— continued. 

from  what  time  it  bindi  rettl  estate,  314  it. 
the  like  personal  estate,  314  n. 
levy  flf,  on  pertotud  property — 
on  what  property,  315  n 
what  constitutes  a  valid  levy,  315  «i. 
sale  after,  315  n. 
to  include  sheriff's  fees,  315  ii. 
Uvy\9n  and  eaU  cf  real  ettate-^ 

when  personal  property,  not  sufficient,  real  property  may  be  levied 

on,  315  fk 
levy  on  real  estate,  how  made,  316  «, 
advertising  sale  of  real  estate,  316  ii. 
sale  of  real  estate,  316  n. 
sheriff  to  deliver  certificate  to  purchaser,  316  «. 
redemption  tf  real  ettaie  told  or^~^ 

when  execution  debtor  may  redeem,  317  «. 

when  any  other  judgment  creditor  or  mortgagee  may  redeem,  317  a. 

requisites  to  entitle  judgment  creditor  or  mortgagee,  &c.,  to  redeem, 

317«»,318  n. 
redemption  where  made,  319  n. 
time  for  redemption  may  be  enlarged,  319  «, 
what  property  is  exempt  by  statute  from,  31tf  fi,  320  n. 
against  property  of  a  deceased  judgment  debtor,  321  n. 
againtt  the  permm — 

how  debtor  disehareed  from,  321  n, 
is  a  satisfaction  of  the  judgment,  321  m. 
admission  of  defendant  after,  to  the  liberties  of  the  jail,  321  n. 
for  costs  on  a  motion,  354  n. 
proceedings  supplementary  to,  323. 
See  Supplementary  Proceedings. 
when  court  will  grant  a  perpetual  stay  of,  310  n 
on  judgment  ofjuUiceif  court — 
when  it  may  issue,  50. 
to  what  sheriff  to  issue,  59. 
how  executed,  59. 

when  proceedings  supplementary  to,  may  be  issoed,  324,  328  n. 
EXECUTORS  a$id  tubninistratore— 

complaint,  by  when  it  need  not  make  profert  of  letters  tests- 

mentary,  or  of  administration,  150  «. 
costs  in  actions  aeainst,  355. 
when  personally  liable  for  costs,  356  n. 
suits  by  and  against,  not  affected  by  code,  444  n. 
cannot  be  sued  in  justice's  court,  51. 
may  sue  in  justice's  courts,  51  «. 
judgment  against,  in  cases  of  set  off,  51. 
may  sue  without  joining  party  in  interest,  85. 
may  appeal  without  giving  security,  367. 
EXEMPT  PROPERTY,  enumeration  of  property  exempt  from  execotion,  319  n. 

445. 
EXEMPTION  LAW  retained  by  the  code,  445. 
EXISTING  RULES  abrogated,  442. 
EXISTING  SUITS,  what  are,  438  n. 

appeal  from  order  at  special  term  in,  438. 

no  writ  of  error  allowed  in,  438. 

execution  in,  on  judgment  docketed  Before  July,  1848, 439. 

application  of  code  to,  439. 

extraordinary  terms  and  circuits  for  disposal  of,  439. 

appeal  from  certain  final  decrees  in,  440. 

issues  of  fact  in  county  courts  on,  440. 

references  to  take  testimony  in,  449. 

^         in,  when  directed,  449. 
report  of  referee  in,  to  stand  as  decision  of  the  conit,  450. 
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EXISTING  SUrrS-eontiniied. 

refereei,  how  appointed  in,  A50. 
rehearing  in,  451. 
appeal  from  an  order  in,  4dl. 
costs  in,  338  n. 
EX  PARTE  ORDER,  how  vacated  or  modified,  361. 

for  examination  of  judgment  dehtor,  how  vacated  or  modi- 
fied, 3-^8  n. 
cannot  he  appealed  to  the  general  term,  377  n. 
when  may  be  made,  412.^  ^ 

no  appeal  lies  from  a  decision  granting  or  refusing,  374  n. 
See  Order, 
EXTRAORDINARY  cowt.    See  IXficuU  or  Extraordinary  Cams. 

Urtns,  governor  may  appoint,  34, 439. 

F. 


FACTOR,  when  liable  to  arrest,  202. 
FACTS,  what  are,  145  n,  147  «. 

See  Quetiion  tffaH, 
FALSE  IMPRISONMENT,  action  for,  cannot  be  brought  in  justices^  courts,  51. 

on  board  a  vessel,  in  merchant's  service,  action  for, 

may  be  brought  in  marine  court,  61. 
form  of  complaint  for,  150. 
costs  in  action  for,  340. 
FEE  BILL  abolished,  337.    See  CoAz, 

FEES,  judges  of  superior  court  and  New  York  common  pleas  not  to  receive 
any,  44. 
on  filing  notice  of  /is  /wndimf,  122  n. 
for  serving  notice  of  no  personal  claim,  121  n. 
of  sheriff,  223  n,  315  n. 
of  clerks  for  entering  judgment,  303  «. 
of  clerks  for  making  transcripts  of  judgments,  303  n. 
of  clerks,  351. 
of  referees,  352. 
to  witnesses,  335^  335  n. 
to  a  justice  for  his  return,  379. 
FEIGNED  ISSUES  abolished,  68. 

substitute  for,  68. 

iu  action  for  divorce  may  be  tried  by  a  referee,  68  n. 
how  settled,  480. 
FEMALE,  when  she  cannot  be  arrested,  202,  203  «»,  205  n. 
FERRIES,  jurisdiction  of  county  court  as  to,  37. 

FICTITIOUS  NAME,  party  may  be  sued  by,  when  real  name  unknown,  198. 
FILING  trafueript  cf  judgment — 

effect  of,  as  a  lien,  305. 

perfecting  an  appeal  and  giving  security  does  not  prevent  the  re- 
spondent from,  305  n. 
summons  and  pleadings,  422. 
undertakings,  425. 
affidavits.    See  Jtffidavit. 
orders  as  judgments  in  certain  cases,  470. 
FINAL  ORDER,  affecting  a  substantial  right,  appeal  from,  to  court  of  appeals,  22. 
FINE,  power  of  county  court  to  remit,  38. 
arrest  in  action  for,  202. 
See  Forfeiture^  Penalty. 
FIRST  JUDICIAL  DISTRICT,  proceedings  commenced  before  one  judge  in,  may 

be  continued  before  another,  35. 
motions  in,  411. 
general  provisions  as  to  courts  in,  453. 
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FISHERIES,  jariadiction  of  countr  court  as  to,  37. 

FOLIOS  of  case  in  court  of  appeals,  to  be  numbered,  and  printed  on  maigin,  456. 
tbe  like  in  supreme  court,  46S. 
of  pleadings,  &c,  to  be  marked,  470. 
FORECLOSURE  of  mortgage-- 

county  court  has  jurisdiction  of,  37. 
parties  to  actions  for,  92  n. 
place  of  trial  of  action  for,  102. 
costs  on  discontinuance  of  action  for,  341  n. 
allowance  in  addition  to  costs  in  actions  for,  346  fi. 
notice  of  lit  pendent  in  actions  for,  122,  122  «. 
referee's  report  of  amount  due  must  be  confirmed  before  judg- 
ment can  be  entered,  303  n. 
by  adveriitement  not  affected  by  tbe  code,  444  n. 
See  Mortgage  cases. 
FOREIGN  CONSUL.    See  Contul. 
FOREIGN  CORPORATION,  aetwn  a^aintt— 

in  wbat  court  and  by  whom  it  may  be 

brought,  427. 
is  a  proceeding  against  property  only,  428  n. 
can  only  be  brought  where  tbe  cause  of  ac- 
tion arose,  or  the  corporation  has  property 
within  this  State,  428  n. 
by  appearance  in  justice's  court  confers  jurisdic- 
tion, 51  n. 
service  of  summons  on,  123, 123  ». 

"  **  by  publication,  126. 

who  is  a  mana^ng  agent  of,  123. 
attachment  against  the  property  of,  242. 
provisions  of  revised  statutes  as  to,  are  not  repealed 

by  the  code,  244. 
complaint  in  suit  by,  need  not  state  the  act  of  in- 
corporation or  charter  at  length,  or  even  the  title 
of  the  act,  or  grant,  or  the  date  of  it,  152  n. 
See  Corporation.  « 

FOREIGNER,  verification  of  pleading  by,  174  «. 
FOREIGN  JUDGMENTS,  how  pleaded  I  179  «. 
FORFEITED  RECOGNIZANCES,  power  of  county  court  to  remit,  38. 

power  of  New  York  common  pleas  as  to,  42  «. 
proceedings  on,  not  affected  by  the  code,  444  •. 
FORFEITURE,  action  for,  within  what  time  to  be  commenced,  74,  75. 

place  of  trial  of  action  to  recover,  103. 
judgment  of,  against  corporation,  433. 
FORMS  ^  action  abolished.  17. 

€f  pleading*  abolished,  17, 135. 

^        are  to  be  those  prescribed  by  the  code,  135. 
^        provisions  as  to,  applied  to  justices'  courts,  ,59,  69. 
FRANCHISE,  action  against  several  persons  claiming,  431. 

penalty  for  usurping,  433. 
FRAUD,  certain  actions  for,  may  be  in  courts  of  justice  of  the  peace,  49. 
when  right  of  action  accrues  in  cases  oj,'  74. 

time  of  limitation  in  actions  for  relief  on  the  ground  of^  prescribed  by  re- 
vised statutes,  74  n, 
arrest  when  defendant  has  been  guilty  of,  202. 
FRIVOLOUS  demurrer^  annoer  or  reply — 

judf^ment  on,  263.  ^ 

an  answer  denying  the  plaintiff  to  be  the  lawful  holder  of 

the  note  sued  on,  is  not  frivolous.  263  n. 
an  answer  denying  a  material  allegation  of  the  complaint 

is  not  frivolous,  263  n. 
a  frivolous  demurrer  is  not  a  nullity,  264  n. 
a  firivoloys  answer  is  different  from  a  sham  answer,  263  «. 


i9  io  the  page.]  INDEX.  535 

FUEL  for  court  of  appeals,  sheriff  to  provide^  29. 

for  supreme  court,  supervisor  to  provide,  35. 

"  when  sheriff  may  provide,  35. 

FULTON  and  HamilUm^  when  considered  one  county,  32. 
FURTHER  TIME.    See  JtddUional  Hme. 


G. 


GENERAL  GUARDIAN,  security  to  be  given  by,  475. 

payment  of  proceeds  of  real  estate  to,  476. 
now  appointed,  476. 
proceedings  on  petition  for,  476. 
See  Cruardian. 
GENERAL  SESSIONS  (f  the  peace,  when  jury  to  be  summoned  for,  39. 
GENERAL  TERM,  injunction  may  be  granted  at,  231  «. 

number  of  counsel  on  hearing  at,  463. 
and  medal  temij  distinctions  between  powers  of  court  at,  32  n, 
GENERAL  TERMS  of  nipreme  amrt-^ 

number  of,  annually,  32. 
judgment,  how  given  at,  32. 
extraordinary,  34,  439. 
existing  provisions  of  law  as  to,  repealed,  30. 
prescribed,  31. 

inability  of  judge  to  sit  at,  35. 
in  the  first  district,  458. 
<jf  the  tuperior  court — 
when  held,  491. 
what  will  be  heard  at,  492. 

justice  appointed  to  hold,  will  attend  at  chambers,  492. 
for  hearing  appeals  from  non-enumerated  motions,  492. 
cf  New  York  common  p/ca*^' 
when  to  be  held,  495. 
calendar  for,  495. 
what  heard  at,  496. 

review  of  orders  of  single  judge  at,  497. 
GOODS  SOLD,  complaint  to  recover  price  of,  150  n. 

answer  in  action  for,  165  n. 
GOVERNOR  to  appoint  terms,  &c.,  33. 

to  appoint  extraordinary  terms,  34,  439. 
GRANTEE  of  the  people^  to  sue  within  twenty  years,  71. 

of  the  State^  when  action  cannot  he  brought  by,  to  recover  real  prop- 
erty, 70. 
GUARDIAN/or  an  infant^  now  appointed  when  infant  is  plaintiff,  91. 

"  "         is  defendant,  91. 

liable  for  costs,  355. 
may  be  attached  for  costs,  355. 
to  continue  suit,  in  court  of  appeals,  456. 
not  to  receive  the  property  of  an  infant  until  he  has 

given  security  to  sccount,  424. 
security  of,  to  be  approved,  424. 
ad  litem — 

officers  of  the  court  to  act  as,  474. 
duties  of,  474. 
compensation  of,  474. 
who  not  to  be  appointed,  475. 

not  to  receive  lunds  of  infants  until  he  has  given  secu- 
rity, 475. 
See  Utneral  guardian. 
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H. 


HABEAS  CORPUS,  proceedings  on,  not  affected  by  code,  444  n. 
HABITUAL  DRUNKARD,  county  court  has  jurisdiction  of,  and  of  the  estate 

of;  37. 
•  other  powers  of  county  court  as  to,  37. 

parties  to  actions  by  and  against,  87  n. 
when  he  may  sue  without  next  friend,  86  a. 
service  of  summons  on,  123. 

when  cannot  be  sued  unless  by  leave  of  the  cowl,  1^ 
provisions  of  revised  statutes  as  tOi,  not  affected  by  the 
code,  444  n. 
HAMILTON  and  FuUtm^  when  considered  one  county,  32. 
HEIRS,  suits  by  and  against,  not  affected  by  code,  444  n. 

See  Joimt  iUUorSy  4^. 
HIGH  SEAS,  assault,  &c.,  on,  action  for,  may  be  Imioght  in  marine  court,  61. 
HIGHWAYS.    See  CommitBioHeri  of  higktewfi.    JiaUroadt.     Turnpike  roada, 
H0MS8TEAD,  exemption  of,  from  execution,  320  n. 

HUSBAND  AND  WIFE,  parties  to  action  by,  and  against  each  other,  87, 88, 89. 

service  of  summons  on,  125  n. 

^         notice  of  no  personal  claim  on,  121  n. 
security  for  costs  in  action  by,  when  wife  is  aa  in- 
fant, 339  n. 
See  Divorce^  Married  vfomanf  Wife. 


1. 


IDIOT,  action  by  86  n. 

custody  and  disposition  of  estate  of,  provisions  of  revised  statutes  coaceining, 

not  affected  by  the  code,  444  n. 
service  of  summons  on.  124  n. 
IMMATERIAL  MATTER  cannot  be  demun«d  to,  170. 

See  IrreUvami. 
IMPARTIAL  TRIAL,  change  of  place  of  trial  to  obtain,  105, 109  n. 

See  Ckanging  plaet  af  trial. 
IMPEACHMENTS,  court  for  trial  of,  21. 
IMPRISONED  DEBTORS,  jurisdiction  of  county  court  as  to,  37. 
IMPRISONMENT/or  deU^ 

act  as  to,  not  a&cted  by  the  code,  201. 
warrant  under  act  relating  to,  may  issue  in  alt  cases  pre- 
scribed thereby,  201  m. 
for  omiempt.  court  or  judge  may  discharge  from,  335. 
INABILITY  ^>ud^*— 

to  hold  a  special  term,  circuit  court,  or  sit  at  general  teim,  or 

preside  at  oyer  and  terminer  provided  for,  35. 
of  county  court  to  hear  appeal,  38,  487. 
INDEFINITE  and  uncertain  pleading— 

may  be  m^de  more  definite  and  certain  by  amendment,  175, 470. 
uncertainty  is  to  be  remedied  by  amendment,  176  «. 
INDEX  to  case  in  court  of  appeals,  when  necessary,  456. 
INDIAN  LANDS,  railroads  through,  county  court  has  jurisdiction  of,  37. 
INFANT,  in  suits  by,  defendant  is  entitled  to  security  for  costs,  92  «,  338  n. 

when  a  party  to  a  contract  sued  on  need  not  to  be  joined  as  defendant,  93  «. 

service  of  summons  on,  123. 

may  be  served  with«summons  hypubUcatum,  128  «. 
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INFAin*— continued. 

guardian  of,  liable  for  coats,  355. 
the  guardian  may  Terify  the  pleadings,  91  «. 

the  attorney  may  subscribe  the  pleadings  as  attorney  for  the  guardian, 
90  n. 

an  infant  married  woman  suing  jointly  with  her  husband  need   not 

have  a  guardian,  90  n. 
where  it  is  necessary  to  appoint  a  guardian  for  an  infant  who  is  a  married 
woman,  it  is  customaiy  to  appoint  her  husband  her  guardian,  unless 
he  has  an  adverse  interest, '91  n. 
when  an  infant  defendant  may  petition  for  appointment  of  a  guardian, 

91a. 
sale,  mortgage,  or  other  disposition  of  real  estate  of,  county  court  may 

decree,  37. 
specific  performance  by,  county  court  may  decree,  37. 
to  appear  by  fuardian,  89. 
^arclian  for,  how  appointed,  91. 
judgment  taken  against,  without  appointment  of  a  guardian  is  irregular, 

90  «. 
guardian  must  be  appointed  before  commencing  a  suit  for  the  infimt,  91 «. 
complaint  for  partition  when  infants  interested,  481. 
proceeds  of  sale  of  real  estate  of,  to  be  brought  into  court,  477. 
costs  on  reference  as  to  sale  of  real  property  of,  477. 
securit^r  for  costs,  in  suits  by,  338  n. 
wtfe  suing  with  husband  of*  full  age  need  not  give  security  for  costs, 

339  n. 
guardian  of,  to  give  security  to  account  424,  476. 
INFERIOR  COURT,  costs  on  review  of  a  decision  of,  in  a  special  proceeding,  357. 

appeal  to  supreme  court  from,  369. 
in  cititt.     See  Justice' 9  Court,  Marine  Court, 
INFORMATION  and  beliefs  how  alleged  in  pleading,  160  n. 

in  nature  of  Quo  WarrtMUo^  atx)lished,  and  action  substituted,  428. 
INFORMER,  parties  to  actions  by,  87  n. 
INJUNCTION,  writ  of,  abolished,  226.   ■ 

order  of,  substituted  for  writ,  226. 

granting  and  continuing  of.  is  in  the  discretion  of  the  court,  233  «. 

the  code  does  not  create  a  new  remedy  by,  226  n. 

the  code  enlarges  the  powers  of  the  court  as  to  preliminary,  226  n. 

rules  of  equity  apply  to  injunctions  issued  under  the  code,  226  n. 

law  in  regard  to,  not  materially  changed,  226  n. 

so  long  as  it  is  in  force  must  be  obey^,  227  n. 

in  what  cases  granted,  227,  228  n,  230  n,  231  n. 

to  abate  a  public  nuisance  will  not  be  granted,  227  n,  231  a. 

to  restrain  summary  proceedings  to  recover  possession  of  lands,  if  it 

may  issue  ?  228  n.  229  n. 
and  forfeiture  not  allowed,  231  n. 
motion  for,  may  be  made  at  a  general  term,  231  n. 
to  enable  a  defendant  to  obtain,  he  must  bring  a  cross  action, 

231  11. 
an  appeal  from  the  order  granting,  does  not  stay  the  operation  of 

the  injunction,  231  n. 
at  what  time  it  ma^  be  granted,  232. 
to  be  eranted  on  affidavit,  232. 
what  18  a  sufficient  affidavit  to  warrant,  232  «i^  233  n. 
copy  affidavit  on  which  it  is  granted  to  be  served  therewith,  232. 
after  answer,  can  only  be  had  on  notice  or  order  to  show  cause,  233. 
temporary  injunction  after  answer,  233. 

showing  cause  against  the  issuing  an  injunction  after  answer,  233. 
security  upon,  234. 

security  on  injunction  to  stay  proceedings  on  a  judgment,  234  n, 
practice  in  regard  to  security  on,  234  n. 

undertaking  given  on  issuing  of,  should  be  approved  and  filed,  235  «b 
ciiect  of  omitting  to  file  undertaking  given  on  issuance  of,  235  n. 
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INJUNCTION-continued. 

proceedings  on  undertaking  when  injunction  dissolved,  Q35  n. 

Older  to  show  cause  why  it  should  not  issue,  236. 

to  restrain  defendant  pending  an  order  to  show  cause,  &&,  236. 

to  suspend  business  of  corporation,  237. 

motion  to  vacate  or  modify,  238. 

See  Motion  to  vacate  or  modify  injunction, 

affidavits  on  motion  to  vacate  or  modify,  240. 

See  Affidavit  on  motion  to  vacate  or  modify  injumclion. 

service  of,  226  n. 

attachment  for  disobedience  to,  226  «. 

to  enforce  liability  of  stockholders  in  banking  corporationa,  237. 

stay  by  effect  of,  on  time  of  limitation,  78. 
INJURY  to  land^  injunction  to  restrain,  229. 

tothepenon^  criminal  conversation  is,  184  «. 

seduction  is,  184  n. 

justices  of  the  peace  have  jurisdiction  of  certmin  ac- 
tions for,  48. 
to  rtal  and  pertonal  property — 

justices  of  the  peace  have  jurisdiction  of  certain  ac- 
tions for,  48. 
action  for  to  be  brought  within  six  years,  74. 
INQUEST,  intention  to  take,  must  be  expressed  in  the  notice  of  trial,  269  n,  463. 

may  be  taken  on  the  opening  of  the  court,  any  day  after  the  first  day 

of  the  term,  unless  an  affidavit  of  merits  be  filed,  271, 463. 
cannot  be  taken  after  the  trial  of  a  litigated  cause,  273  n. 
affidavit  to  prevent,  requisites  of,  271. 
"  "         how  served  421. 

cannot  regularly  be  taken  before  defendant's  time  to  amend  expires, 

272  «. 

cannot  be  taken  after  the  jury  are  discharged,  272  n. 

a  party  is  not  bound  to  waive  an  inquest  regularly  taken,  273  n. 

court  will  not  set  aside,  if  regularly  taken  and  if  answer  is  firiTolous, 

273  n. 

on  setting  aside,  defendant  may  be  put  under  terms,  273  n. 

defendant  may  appear  on,  and  cross-examine  the  plaintiff's  witnesses 

and  except  to  tne  evidence,  172  «. 
in  action  against  the  several  parties  to  a  bill  or  note,  273  n. 
in  actions  against  defendants  severally  liable,  273  n. 
See  JSIfi  favit  of  Meriti. 
INQUIRY  of  damages^  writ  of,  when  it  may  issue,  260  n. 

INSAN£  PERSON,  discharge  of,  from  arrest,  205  «. 

See  Umound  Mind. 
INSOLVENT  DEBTORS,  jurisdiction  of  county  court  as  to,  37. 

security  for  costs  in  actions  by,  in  certain  cases,  338  «. 
INSPECTION.    See  Mmiuion  or  Inspection, 

INSTALLMENTS,  actions  for,  in  justices'  courts,  49. 

execution  for,  on  judgment  by  confession,  390. 
action  for,  on  bond,  49. 
INSTRUMENT,  parties  to  actions  upon,  9'3. 

costs,  where  several  actions  on  one  instrument,  340. 
for  payment  of  moneu'^ 

action  or  defense  on,  how  pleaded,  179. 
allowance  in  addition  to  costs,  in  action  for  construction  of^  346. 
INTEREST,  on  verdict  or  report  of  referee,  when  allowed,  349. 
by  way  of  penalty  on  appeal,  349  «. 
not  to  disqualify  a  witness,  402. 
party  in,  to  sue,  81. 
all  parties  in,  to  be  joined,  92, 94. 
when  all  parties  in,  need  not  be  joined,  94. 

INTERLOCUTORY  COSTS,  how  collected,  354. 

within  what  time  to  be  paid,  469. 


is  to  the  page.']  INDEX.  639 

INTERLOCUTORY* PROCEEDINGS,  case  on  certiorari  to  remoTe,  470. 
INTERMEDIATE  ORDER,  when  may  be  reviewed  in  court  of  appeals,  22. 
INTERPLEADER,  when  it  will  be  ordered,  99, 100,  101. 
INTERPRETER,  administering  oath  by  means  of,  174. 
INTERROGATORIES,  how  settled,  &c.,  406  n. 

See  Commistion. 

INUENDO,  when  necessary,  181. 

IRREGULARITY,  notice  of  motion  for,  to  specify  irregularity  complained  of,  466, 

when  waived,  173  n,  421  n. 
IRREGULAR  PLEADING,  adverse  party  waives  irregularity  of  form  in,  by  re- 
taining it,  without  giving  notice  to  the  party  serv- 
ing it,  159  n. 
IRRELEVANT  ANSWER  AND  DEFENSE.    See  Sham  antwir  and  defenu. 
IRRELEVANT  or  redundant  matter^ 

may  be  stricken  out  on  motion,  175. 

motion  to  strike  out,  when  and  how  to  be  made,  175  n,  470. 

what  may  be  struck  out,  176  n. 

an  entire  pleading  cannot  be  struck  out  as,  176  n. 

part  objected  to  must  be  pointed  out,  176 «». 

motion  to  strike  out  irrelevant  or  redundant  matter  is  not  a 

substitute  for  a  demurrer,  )76  n. 
when  matter  is  irrelevant,  176  n. 
demurrer  will  not  lie  for  redundancy,  176  n. 
ISSUES,  different  kinds  of,  265. 
when  they  arise,  265. 
when  issues  of  fact  arise,  265. 
when  issues  of  law  arise,  266. 
of  law  and  fact  may  arise  in  one  action,  266. 
when  there  are  issues  of  law  and  fact,  the  issues  of  fact  to  be  first  tried 

unless  court  otherwise  order,  266. 
practice  in  cases  where  there  are  issues  of  law  and  fact  to  be  tried,  266  «. 
trial  is  the  judicial  examination  of,  266. 
how  tried,  216. 
of  law  to  be  tried  by  the  court,  unless  they  are  referred,  267. 

^     place  of  trial  of,  cannot  be  changed,  113  n. 
how  tried,  216 

of  fact  in  action  for  the  recovery  of  money   only,  or  specific  real  or 
personal  property,  or  for  a  divorce,  to  be  tried  by  a  jury,  unless  jury 
trial  is  waived,  or  a  reference  be  ordered,  267. 
tti  other  aciiontj  to  be  tried  by  the  court,  except  a  jury  trial  or  a  reference 

be  ordered.  267. 
of  fact  triable  by  a  jury  or  by  the  court,  to  be  tried  before  a  single  judge, 

267. 
of  fact  in  the  supreme  court,  to  be  tried  at  a  circuit  when  the  trial  is  by 

jury,  otherwise  at  circuit  or  special  term,  267. 
of  law  to  be  tried  at  a  circuit  or  special  term,  267. 
rf  law  to  have  preference  on  the  calendar,  unless  the  court  otherwise 

direct,  268. 
<f  law  on  the  general  term  calendar  of  the  supreme  court  in  the  first 

district  transferred  to  the  special  term,  268  fi. 
either  party  may  notice  for  trial,  268. 
note  of,  to  be  furnished  to  clerk,  268. 
to  be  entered  on  calendar,  268. 
how  disposed  of,  on  the  calendar,  270. 
of  fact  joined  in  a  county  court  before  July,  1848,  270. 
how  tried,  440. 

of  foct  cannot  be  sent  to  be  tried  by  a  sheriff's  jury,  267  n. 
date  of,  270  n. 

when  either  party  may  bring  to  trial,  271. 
of  law  judgment  on,  283. 
in  divorce  cases  when  to  be  applied  for,  479. 

'^  how  settled,  480. 

See  NoUcfhme^  Trials  Verdict. 
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ITEMS  OF  ACCOUNT,  when  need  not  be  inMited  in  pleading,  174. 

how  to  be  delivered,  175. 
further  particulus  oi,  175. 


J. 


JAIL  LIBERTIES,  jurisdiction  of  the  county  ooorti  as  to,  37. 
JAILOR,  cannot  be  bail,  210. 
JOINDER  of  causes  of  action,  183. 
of  defenses,  166. 

of  parties.    See  Partim, 

JOINT  Md  flcwmi  debiort^ 

proceedings  against  where  the  ■ammons  is  serred  on  one  or  some  of 

the  defendants  onl^Tf  31. 
where  the  summons  is  served  on  all  the  defendants,  131. 
provisions  of  revised  statutes  as  to  132  «. 
execution  against,  where  only  some  are  served,  313. 
JOINT  DEBTORS,  heirs,  deoiam^  Ugaitn^  omd  tmmUi  holding  wuUrajudgmaU 

dtbior^- 
proceedings  against,  387. 

on  judgment  against  one  of  several  joint  debtora,  those  not 
servM  may  be  summoned  to  show  cause  why  they  should 
not  be  bound  by  the  judgment,  387. 
if  judgment  debtor  die  after  judgment,  his  heirs,  devisees,  or 
legatees,  or  the  tenants  of  real  property  owned  by  him,  and 
atfected  by  the  judgment,  may  be  summoned  to  show  cause 
why  judgment  should  not  be  enforced  out  of  estate  of  deceas- 
ed, 388. 
form  of  summons,  388. 

summons  to  be  accompanied  by  affidavit  of  amount  due,  388. 
answer  by  party  summoned,  388. 
subsequent  proceedings  the  same  as  in  an  action,  388. 
answer  and  reply  to  m  verified  as  in  an  action,  329. 
attachment  may  issue  to  compel  application  of  property  to  pay- 
ment of  the  judgment,  388. 
JOINT  STOCK  COMPANIES,  parties  to  actions  against,  83  «,  86  n. 
JUDGE  andjuttire  synonomoiis,  413  n. 

ardtr  of,  when  enforced  in  same  manner  as  an  order  of  the  court,  227. 
inability  of,  to  hold  a  special  term,  cireuit  court,  or  sit  at  general  term,  or 

preside  at  oyer  and  terminer,  provided  for,  35. 
at  chambers,  does  not  act  as  a  court,  35  n. 

attachment  for  contempt  may  be  made  returnable  before,  335  «. 

cannot  entertain  a  motion  for  an  extra  allowance,  347  n. 

appeal  from  order  of,  353  n. 

cannot  extend  the  time  to  make  a  case  after  the  ten  days  for  making 

it  have  expired,  417  n, 
county  judge  has  power  o^  in  actions  in  the  supreme  court,  416. 
power  oi^  to  grant  order  of  arrest,  205. 
**  *"  attachment,  244. 

"  "  injunction,  227. 

tfeontrt  of  appeals,  orders  by,  458. 

JUDGES  cf  court  ofappecds^ 

may  ujouin  court,  30. 

parts  of  revised  statutes  prohibiting  judges  sitting  or  acting  in 

certain  cases,  not  to  apply  to,  30  n. 
absence  of,  provided  for,  30  n. 
cf  firtt  judicial  diUriet — 

proceedings  commenced  before  one  may  be  continued  before  an- 
other, 35. 
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JUDGES— continued. 

<f  miprenu  court — 

jurisdiction  of,  30  n. 

may  be  appointed  to  supply  places  of  judges  of  court  of  ap- 
peals, 30. 
to  transact  business  out  of  court,  35. 
business  commenced  before  one  judge  in  first  judicial  district,  may 

be  continued  before  another,  35. 
have  power  throughout  the  State,  31  n. 

have  the  special  jurisdiction  before  the  code  vested  in  rice  chan- 
cellors, &c,  31  n. 
cf  9upirior  rourt-^ 

to  take  no  fees  for  services,  44. 
to  be  elected,  45. 
how  voted  for,  45. 
how  classified,  45. 
^  vacancies  in  office  oi^  how  supplied,  45. 
*  salaries,  46. 
cfN.  T.  common  pUat^  review  of  orders  of,  497. 
JUDGMENT,  defined,  255,  256  «,  448. 

decision  of  the  court  on  a  demurrer  is,  255  n. 
an  order  at  general  term  serving  a  judgment  is  not,  255  n. 
distinction  between,  and  order,  255  n. 
the  words  rule  and  order  in  no  case  mean  judgment,  255  n. 
manner  of  entering,  298. 
clerk  to  insert  costs  in  entry,  350. 
interest  on,  350. 

may  be  for  one  or  more  of  the  parties  and  against  the  others,  298. 
may  determine  the  ultimate  rights  of  the  parties  as  between  them- 
selves, 299. 
may  be  against  one  of  several  defendants,  leaving  the  action  to  pro- 
ceed against  the  rest,  299. 
agaifut  joint  debiori  must  be  against  all  or  none,  299  n,  300  n. 
where  there  are  issues  of  law  and  fact,  cannot  be  entered  until  both 

issues  are  disposed  of^  306  n. 
where  defendant  has  appeared  the  plaintifi*  cannot  on  taking  judg- 
ment for  want  of  an  answer  for  special  relief,  settle  the  form  of 
the  jud^ent  cxporte^  303  n. 
against  joint  debtors  where  only  one  or  some  of  the  defendants  were 

served,  131. 
effect  of  such  Judgment,  132  n. 
against  one  of  several  defendants,  131. 

against  some  only  of  the  defendants  served,  when  it  may  be  en- 
tered, 131. 
against  several  heirs  of  a  person  dying  intestate,  133  n. 
against  the  several  parties  to  bills  and  notes,  133  n. 
need  it  state  the  particular  kind  of  execution  to  be  issued?  310  n. 
in  an  action  against  a  principal  and  his  surety,  cannot  adjust  the 

rights  of  the  defendants  as  between  themselves,  299  n. 
cannot  be  in  the  alternative,  302  n. 
to  be  entered  in  judgment  book,  303. 
to  specify  clearly  the  relief  granted,  303. 
when  and  how  docketed,  304. 
effect  of,  against  non-residents.  131. 
for  plaintiff  aAer  attachment,  now  satisfied,  249. 
Oft  report  of  referte— 

when  may  be  entered,  294  n. 

notice  of  entry  of,  should  be  given,  294  «. 

where  party  dies,  after  report  and  before  judgment,  294  «. 

either  party  may  review,  294  n. 

appeal  from,  within  what  time,  295  n. 

See  Jpp99l  from  judgmtiU  on  report  of  nftrtt. 
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am  itiue  <f  law-^ 

for  plaintiff,  283. 

for  defendant,  283. 

for  reference  or  assessment  by  a  jury  to  compote  damafes 
after,  may  be  ordered,  283. 

cannot  be  appealed  from  as  an  order,  283  n. 
on  bond  and  warrant  of  attorney  executed  piior  to  Joly,  1848,  425. 
by  eonfe$tkm — 

in  justices'  courts,  49,  50  n. 

in  courts  of  record,  389. 
on  ftcognizaneeiy  New  York   common   pleas   has  jurisdictioii  ot^ 

42  n, 
<f  court  tf  appeal* — 

how  pronounced,  29. 

when  it  may  be  questioned,  29  ik 
of  t^mumee — 

effect  of,  28  n. 

when  to  be  pronounced,  29. 

or  reveraal  by  default,  457. 

or  reotTMoL,  notice  oi^  when  neoesMiy,  458. 
of  tuperior  court — 

where  given,  44. 

how  pronounced,  44. 
ff  New  York  common  plecu — 

where  given,  44. 

how  pronounced,  44. 
at  Buprtme  court,  general  term^  how  given,  32. 
er  ddermmation  cf  a  court — 

how  pleaded,  179. 

when  party  pleading  must  prove  facts  conferring  jurisdictioa 
to  make,  179. 
in  action  for  recovery  of  personal  property,  302. 
of  forfeiture  against  a  corporation,  433. 
order  on  petition  may  be  enrolled  or  docketed  as,  370. 
on  failure  ^  dtfendant  to  annoer — 

when  it  may  be  had,  256. 

motion  for,  258  n. 

when  plaintiff  may  be  required  to  give  security  on  tak- 
ing, 257.  « 

cannot  be  had  in  divorce  cases,  466,  480. 

cannot  be  taken  without  proof  in  justice's  court,  49, 49  n. 

See  Motion  for  judgment  on  failure  to  answer. 

appeal  from,  262. 
when  to  be  entered  on  direction  of  a  single  judge,  or  report  of  re- 
ferees subject  to  review  at  general  term,  302. 
injunction  to  restrain  proceedings  on,  what  security  required,  234. 
against  the  sheriff,  on  his  liability  as  bail,  prooeedmgs  on,  214. 
in  foreclosure  cases,  472. 
on  special  verdict,  467. 
for  a  diimiital  of  the  complaint-^ 

in  ^vor  of  one  or  more  defendants  in  case  of  unreasonable 
neglect  on  the  part  of  the  plaintiff,  to  serve  the  sumoKNik 
on  other  defendants,  or  to  proceed  against  the  defendant 
served,  299,  300  «,  339  n. 
on  trial  by  the  cnurt,  of  a  question  of  fact — 

when  and  bow  to  be  entered,  281,  281  «,  !^  n. 

exceptions  to  matter  of  law  ansing  on  trial,  for  purposes  of 
appeal  from  judgment,  how  taken,  282. 
en  frivolous  demurrer^  answer  or  reply — 

when  it  may  be  granted,  263. 

will  not  be  granted  in  a  case  of  doubt,  263  n. 

when  to  be  moved  for,  264  n. 

may  be  given  with  costs,  265  n. 
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on  appeal,  there  can  be  no  allowance  in  addition  to  costs  on,  346  n. 
taken  against  a  party  through  his  mistake,  inadvertence,  surprise 

or  excusable  neglect,  court  may  relieve  from,  197. 
how  enforced — 

ior  payment  of  money  or  delivery  of  real  or  personal  prop- 
erty, by  execution,  309. 
requiring  the  performance  of  any  other  act,  by  service  of  a 
certified  copy  of  the  judgment,  309. 
when  a  lien  on  real  estate,  304,  305. 
when  it  ceases  to  be  a  lien,  305. 
qf  United  States  courtt^  provisions  of  code  as  to  lien  of  judgment 

extend  to,  305  n. 
satisfaction  o^  how  entered,  321  n. 
payment  of,  does  not  prevent  an  appeal,  27  n. 
of  county  court,  when  void  38  n. 
of  juttice$of  the  peare — 

cannot  be  taken  without  proof  of  plaintiff's  demand,  58. 
county  court  may  review,  37. 
to  be  with  costs,  60  n. 
no  appeal  from,  to  court  of  appeals,  22. 
cf  marine  court — 

cannot  be  set  aside  in  New  York  common  pleas,  except  on 

appeal,  62  n. 
when  to  be  entered,  62  n. 
will  not  be  reversed  for  technical  defects,  27  «,  198,  382. 
actions  on,  regulated,  67. 
time  for  commencing  action  on,  73. 
See  Jippeal. 
JUDGMENT  BOOK,  clerk  to  keep.  303. 

judgments  to  oe  entered  in,  303. 
JUDGMENT  DEBTOR,  proceedings  against,  afler  execution  returned  nnsatis- 

fied,  323. 
debtors  of,  may  pay  amount  of  indebtedness  to  sheriff 

in  certain  cases,  328,  329  n. 
debtors  of,  may  be  examined,  329. 
persons  having  property  belonging  to,  may  be  examin- 
ed, 329. 
when  may  be  committed  for  contempt,  335. 
deceased,  cft.     See  Joint  Debtor,  4rc. 
See  Supplementary  Proceedings, 
JUDGMENT  ROLL,  clerk  to  make  up,  304, 

of  what  constituted,  304  n. 

bill  of  costs,  notice  of  adjustment  and  affidavit  of  disboiBe- 

ments  should  not  be  annexed  to,  304  n. 
it  is  the  clerk's  and  not  the  attorney's  duty  to  make  up.  304  n. 
case  made  after  judgment  entered,  to  be  annexed  to  roll, 

304  n. 
on  filing,  judgment  to  be  docketed,  304. 
on  submission  of  controversy  without  action,  386. 
when  these  words  include  records  of  judgment,  and  enroll- 
ment of  decree,  448. 
on  confession  of  judgment,  without  action,  390. 
in  action  ae^ainst  corporation,  433. 
JURORS  in  county  courts,  how  drawn  and  summoned,  39. 
in  courts  of  sessions,        ^^  ^^  39. 

JURY  TRIAL,  in  marine  court  when  must  be  demanded,  62  n. 

how  waived,  280. 

See  Trial  btf  jury. 

JURIES  for  acljoumed  circuit,  or  county  court,  or  oyer  and  terminer,  34. 
JURISDICTION  of  courts,  generally,  21. 

courts  acc^nire,  from  the  time  of  service  of  summons,  or  allowance 
of  provisional  remedy,  134. 
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JURISDICTION— continued. 

of  courts  continued,  except  u  altered,  22. 
See  Title  xif  each  court, 
JUSTICE,  synonymous  with  judge,  413  fi. 

bound  to  give  transcript  of  judgment,  56. 
return  of.    See  ^^ppetu. 
See  Couri$  of  Justice, 
JUSTICES  COURTS  <f  New  York  dty^ 

jurisdiction  of,  62. 

judgment  of,  may  be  reviewed  in  New  York  common 

pleas,  44. 
now    styled,    ^  JHttrict    Courts  in  the   dtw   of   New 

Yorkp  63  n. 
See  DiMtrkt  Courts, 
of  cities — 

no  appeal  lies  to  court  of  appeals  in  actions  oommeDc- 

ed  in,  23. 
jurisdiction  of,  63. 
JUSTICES  of  supreme  courts 

have  CO  ordinate  powers  throughout  the  State,  35. 
See  Judge  at  Chambers, 
JUSTICES  <f  the  peaces 

existing  provisions  of  law  as  to  courts  of^  abolished,  47. 

jurisdiction  of,  48,  49  n,  51,  51  n. 

statutes  relating  to,  48  n. 

form  of  process  in,  48  n. 

rules  in  courts  of,  57. 

appearance  in,  gives  jurisdiction,  48  n. 

**  /*  ''of  foreign  corpoiationa,  51  n. 

answer  of  title  in,  52. 

proceedings  after  answer  of  title,  53,  54,  55. 
jurisdiction  of,  as  to  non-residents,  51  n. 
fees  to,  for  return  on  appeal,  379. 
to  approve  security  on  appeal,  380. 
not  liable  for  sufficiency  of  sureties  on  appeal,  380. 
how  to  make  a  return,  381. 
may  be  compelled  to  make  a  return,  381,  487. 
no  appeal  to  court  of  appeals  in  action  commenced  before,  22. 
JUSTICE'S  JUDGMENT,  how  reviewed,  44,  377. 

transcript  of^  may  be  filed  and  docketed  with  county 

clerk,  56, 
effect  of  filing  such  transcript,  56. 
when  a  lien  on  real  estate,  57,  64. 
when  deemed  a  judgment  of  the  New  York  common 

pleas,  64. 
supplementary  proceedings  on  proceedings  after  exe- 
cution on,  returned  unsatisfied,  323. 
JUSTIFICATION,  of  slander,  how  pleaded,  181. 

of  bail.    See  BaiL 
of  sureties.    See  Sureties, 


K. 


KINGS  COUNTY,  first  subdivision  of  section  30  of  the  code  not  to  apply  to,  38. 
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L. 

LANDLORD  AND  TENANT,  effect  of  relation  o£  on  time  for  commencing  ac- 
tion to  recover  real  property,  72. 
LANDS,  bow  affected  by  judgment,  56,  304. 
of  infants,  bow  8old,  476. 
sale  of,  in  foreclosure  cases,  473,  474. 

^        on  judgment,  474. 
9Ufnmary  proceeding  9  to  recover  jpo9$e$tiim  <^ — 

county  court  bas  jurisdiction  on  appeal  from  decision  in  justice's 

court  in,  38  n. 
See  Indian  Landiy  State  Lands, 
"LAW.  common,  rule  of  construction  of,  not  to  apply  to  tbe  code,  442. 
LAWS  of  otber  States  and  governments,  bow  proved,  425. 

inconsistent  witb  cc3e,  repealed,  442. 
LEGAL  and  equitabU  rdUf— 

may  be  asked  for,  in  one  complaint,  183. 
must  be  consistent,  184  n. 
LEGAL  NOTICES,  time  for  publication  oL  how  computed,  425. 
LEGAL  REMEDIES,  18. 
LEGATEES,  proceedings  by  and  against,  not  affected  by  tbe  code,  444  «. 

See  Joint  Debtors^  4^. 
LEGIBLT  WRITTEN,  pleadings,  &c.,  are  to  be,  470. 
LEGITIMACY  of  children,  how  questioned  in  actions  for  divorce,  480. 
LETTERS  PATENT,  action  to  vacate,  431. 
LIABILITY,  created  by  ttatute,  time  for  commencing  action  on,  73. 
LIBEL,  action$  for— 

cannot  be  brought  in  justices'  courts,  51. 
may  include  cause  of  action  for  malicious  prosecution,  184  n. 
bow  to  be  stated  in  complaint,  180. 
answer  in  action  for,  181. 

complaint  for,  when  meaning  of  alleged  libel  is  ambiguous,  181  n. 
inuendo,  when  necessary,  ISl  n. 
colloquium,  when  necessary,  181  n. 
justification  on  ground  of  truth,  how  pleaded,  181  n. 
what  are  mitigating  circumstances,  182  n. 
matter  in  mitigation,  how  pleaded,  181  «. 
mitigating  circumstances  cannot  be  demurred  to,  182  «. 
no  issue  can  be  raised  on  mitigating  circumstances,  182  n. 
an  answer  justifying  the  speaking  must  confess  the  speaking,  182  n. 
defense  of  privilege,  how  pleaded,  182. 
action  for,  is  in  the  nature  of  a  penal  action,  182  n. 
See  Slander, 
LIBERTIES.    Ste  JaU  Libertia, 
LIEN,  effect  of  order  in  proceedings  supplementary  to  execution  as,  328  n. 

by  judgment  on  real  estate,  57,  64,  305. 
LIFE  INTEREST,  how  computed,  482. 
LIFE  TENANT.    See  Tenant  for  Life,  Curtenf,  Dowtr. 
LIGHTS  for  court  of  appeals,  sneriff  to  provide,  29. 

for  supreme  court,  &c.,  supervisors  to  provide,  35. 

**  when  sheriff  may  provide,  35. 

LIMITATIONS,  when  the  court  will  restrain  the  defendant  from  interposing  the 

defence  of^  152  «. 
of  actiom-^ 

repeal  of  existing  limitations,  68. 

pnnciple  of^  applicable  to  demands  in  surrogate's  court, 

68  n. 
when  Action  deemed  commenced,  75. 

See  l\me9for  commencing  actionM. 

LIMITED  PARTNERSHIPS,  parties  to  actions  by  and  against,  86  n. 

36 
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US  PENDENS,  notUe  (f— 

when  may  be  filed,  122. 
what  to  contain,  122. 
in  foreclosure  suits,  122, 122  n- 
when  constructive  notice,  122. 
fee  on  filing,  122. 

complaint  amended  aAer  notice  filed,  effect  of,  122  n. 
proof  of  filing  in  mortgage  cases,  472. 
LOCAL   €md  transitory   actions^  distinction    between,  still  exist  for  some  par- 
poses,  107  «. 
LOST  PAPER,  place  of,  how  supplied,  424. 
LUNACY.    See  CommiMium  <f  iMnacy. 

LUNATIC,  county  court  has  jurisdiction  of  the  person  and  estate  of^  37. 
actions  by  and  against,  86  n. 
judicially  declared  such  cannot  be  sued  except  by  leave  of  the  court  y 

86  II,  124  n. 
service  of  summons  on,  123, 124  n. 
discharge  o(y  from  arrest,  205  «. 
custody  and  disposition  of  estate  of,  provision  of  leviaed  statotct  as  to 

not  affected  by  the  code,  444  n. 
committee  of — 

payment  of  costs  by,  476. 
compensation  to,  476. 


M. 

MAIL,  service  of  papers  by,  in  what  cases,  421. 
manner  of  service  by,  422. 
time  of  service  by,  422,  368. 

party  to  whom  paper  sent  takes  the  risk  of  the  failure  of  the  mail,  421 «. 
shenff'  may  return  process  by,  314. 
MAINTENANCE,  are  laws  relating  to,  repealed?  338  n, 

MALICIOUS  PROSECUTION,  cause  of  action  for,  maybe  joined  with  cause  of 

action  for  slander,  184  n. 
cannot  be  brought  in  justices'  courts,  51. 
costs  in  action  for,  340. 
MANAGING  AGENT  <f  a  corporation— 

who  is,  123  n. 

service  of  summons  on,  122. 
MANDAMUS,  proceedings  on,  not  affected  by  the  lecond  part  of  the  code,  443. 

on  return  to,  rule  to  plead  may  be  entered,  471. 
MANUFACTURING  COMPANIES,  action  against,  parties  to,  86  n. 
IMARINE  COURT,  jurisdiction  of,  60,  61  n. 

may  issue  commission  to  take  testimony,  61  n, 

justices  of,  61  n. 

amendment  of  laws  relating  to,  61  «. 

costs  in  actions  in,  61  n. 

provisions  of  revised  statutes  relating  to  justices'  courts  do  not 

apply  to,  60  n. 
jury  trial  in,  when  to  be  demanded,  62  n. 
suits  against  non-residents  in,  62  n. 
trial  in,  may  be  postponed  to  obtain  evidence,  62  n. 
time  for  entering  judgment  in.  62  n. 
judgment  of,  may  be  reviewed  in  New  York  common  pleas, 

44. 
to  set  aside  judgment  of,  appeal  must  be  brought,  62  «,  383  «. 
provisions  as  to  forms  of  action,  to  pleadings  to  the  times  of 
commencing  actions,  to  the  rules  of  evidence,  to  filing  and 
docketing  transcripts,  and  to  their  efifect,  and  the  mrae  of 
enforcing  them,  and  to  proceedings  where  title  to  real  prop- 
erty comes  in  question,  applied  to  this  court,  64 
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no  appeal  to  court  of  appeals  in  action  commenced  in,  22. 
appeals  from  judgment  of,  377. 

See  Appeals  to  Neio  York  Common  Plea$, 

MARITIME  JURISDICTION,  marine  court  not  to  exercise,  61. 
MARKSMAN,  verification  of  pleading  by,  174  n. 
MARRIAGE,  action  to  declare  void.    See  Divorce. 

breach  of  promise  of  complaint  for,  150  n. 
of  party  to  action,  not  to  abate  the  suit,  96. 
MARRIED  WOMAN,  when  she  may  sue  alone,  87. 

when  she  must  join  with  her  husband  in  the  suit,  87. 

must  prosecute  or  defend  by  a  next  friend,  87. 

the  oDJection  that  she  has  sued  without  a  next  friend 

may  be  taken  at  any  stage  of  the  action,  87  n. 
suit  cannot  be  commenced  for,  unless  with  her  consent,  89. 
separate  answer  by,  88  n. 

demurrer  by,  155  n. 
where  she  may  sue  cUone  the  joinder  of  her  husband  in 

the  action  is  no  ground  for  a  demurrer,  87  fi. 
See  Infant. 
MATERIAL  ALLEGATIONS,  if  not  denied  are  deemed  admitted,  187. 

what  are  material  allegations,  159  n. 
MAYOR'S  COURT,  proceedings  in,  may  be  transferred  to  county  court,  38  n. 

of  Rochester^   certain    actions    in,   transferzed    to    supreme 
court,  31  n. 
MAYORS'  COURTS  tfcUiet^ 

jurisdiction  of,  40. 
statutory  provisions  as  to,  42  n. 
removal  of  proceedings  from,  to  county  court,  41. 
MECHANICS'  LIEN  LAW,  what  is  not  a  frivolous  answer  under,  264  n. 

code  does  not  affect,  444  n. 
MERGER  of  right  to  prosecute.  19. 
MERITS,  affidavU  of    See  Affidavit  of  tneriU. 

order  involving,  whar  is,  375  fi. 
MINISTER  OF  THE  GOSPEL,  not  allowed  to  testify  to  certain  matters,  402. 
MINOR    See  Infant, 

MINUTES,  special  verdict  or  finding  to  be  entered  on,  274. 
verdict  to  be  entered  on,  277. 
motion  founded  on,  277. 

rf judgment^  when  cannot  be  settled  ex  parte,  303  n. 
entry  on,  of  filing  mortgage  with  the  clerk,  474. 
MISTAKE,  the  court  may  at  any  time  order  an  amendment  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other  respect,  193, 
194. 
court  may  relieve  a  party  from  a  judgment  order,  or  other  proceeding 
taken  against  him  through  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  197. 
of  officer  of  the  court — 

party,  when  not  to  suffer  by,  390. 
See  Amewlment,  Variance, 
MONEYED   CORPORATIONS,  time  of  limitation  not  appplicable  to  actions 

against,  79. 
MONEYS,  order  for  payment  of,  486. 
investment  of,  482. 

<^  infante,  when  to  be  paid  to  guardian,  476. 
brought  into  court,  to  whom  paid,  485. 

^  account  of.  how  kept,  485. 

MORTGAGE  CASES,  court  need  not  oe  fumisned  with  copy  pleadings  in  when 

plaintiff''s  right  not  contested,  467. 
reference  to  report  amount  due  in.  471. 
absent  defendants  and  infants  in,  471. 
application  for  judgment  in,  to  be  at  special  term,  472. 


548  INDSX.  [The  r^tnaw 

MORTGAGE  CASES^coDtinned. 

proof  of  filing  notice  of  Um  pentUm  in,  472. 

judgment  for  sale  in,  472. 

surplus  on  sale  of,  to  be  deposited,  473. 

how  surplus  moneyB  obtained  out  of  conrt,  473. 

mortgage  must  be  recorded  before  deed  executed,  473. 

clerk  to  enter  in  minutes  the  filing  the  mortgaee,  474. 

sheriff  to  sell  in  parcels,  unless  otherwise  or&red  by  the 

court,  474. 
notice  of  sale,  how  to  be  published,  474. 
See  jPorcciotMTe,  Satirfaction, 
MORTGAGE  CREDITORS,  right  of,  to  redeem,  317. 
MOTION,  defined^  410. 

distinction  between,  and  an  order,  410  n. 
application  for  order  is,  411. 

"  ^  is  not  in  every  case,  411 «. 

what  orders  are  not,  411  «. 
where  to  be  made,  411. 
imflrtt  diUricL  where  to  be  made,  411. 

cannot  be  made  in  the  first  district  in  action  triable  elsewhere,  411. 
proceeding  by,  is  in  derogation  of  common  law,  and  not  to  be  indulged, 

410  n. 
affidavits  on,  to  be  filed,  412  n. 
what  is  not,  in  an  "  existing  suit^"  413  «. 
notice  for  a  day  out  of  an  appointed  term,  must  be  brought  on  the  day 

for  which  noticed,  413  n. 
must  be  on  notice  or  order  to  show  cause,  466. 
when  party  entitled  to  rule  or  judgment  moved  for,  466. 
for  irregularitjT,  466. 

made  aSer  action  commenced  may  be  on  petition  or  affidavit,  470.         ; 
to  be  noticed  for  first  day  in  term,  467. 
review  of  decision  of  single  judge  is,  412  n. 
application  for  judgment  on  failure  to  answer  is  not,  412  %, 
application  for  judgment  under  section  247  is  not,  412  n. 
application  for  new  trial  is,  413  n. 
.  notice  of,  when  necessary,  length  o^  415. 
transfer  of,  when  allowed,  417. 
cannot  be  renewed  without  leave,  415  n. 
when  denied  b^  one  judge,  cannot  be  made  to  another,  487. 
ground  for  maxing  should  appear  on  moving  papers,  415  «,  466* 
only  motions  on  notice  require  to  be  made  within  the  district,  414  «. 
in  actions  triable  in  Erie  county,  414  n. 
costs  on,  353. 

^       time  for  payment  of,  469. 
"       payment  o^  how  enforced,  354  n. 
^       cannot  be  granted  unless  asked  for  by  the  notice,  414  «. 
affirmative  relief  on,  414  n, 

may  be  made  ex  parte— 

to  remove  a  mere  technical  difficulty,  414. 

for  order  to  stay  proceedings  for  less  tfauan  twenty  days,  412, 
414  n. 
in  arreat  of  judgment,  cannot  be  made  at  chambers,  413  n, 

for  leave  to  issue  execution^  service  of  notice  of|  308. 

for  discovery,  ifc,  of  books — 

must  be  founded  on  petition,  394  n, 
must  be  made  to  a  court  or  a  judge,  394  n. 
may  be  made  at  any  stage  of  the  action,  394  n, 
how  opposed,  394  n. 

for  costs  of  circuit — 

should  be  made  the  first  opportunity  after  circnit  adjourned, 
345  n. 
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for  an  attad^metUfor  contend — 

need  not  be  on  notice,  336  n, 

in  fint  district  must  be  on  notice,  336  n, 
for  a  cDfHfnttfioii 

when  and  how  made,  406  n. 

is  non-enumerated,  405  «. 
for  mewriiyfor  eosti — 

may  be  made  in  any  stage  of  the  soit,  339  n. 
for  a  ptT'centage  m  addition  to  cottB — 

must  be  made  before  entry  of  judgment,  347  «i. 
must  be  to  the  court,  347  n. 

to  be  made  in  the  county  where  judgment  is  rendered,  347  n. 

must  be  made  in  the  court  in  which  action  is  commenced,  347  n. 

cannot  be  made  at  general  term  after  a  judgment  on  appeal, 
347  n. 

must  be  made  on  coming  in  of  the  verdict,  347  n. 

must  be  made  to  judge  who  tried  the  cause,  348  n, 

when  it  must  be  on  notice,  347  n. 

after  trial,  before  a  referee,  347  «. 

review  of  order  made  on,  349  n. 
for  judgment  on  new  matter  in  the  antwer^  not  replied  or  demurred  t»— 

when  it  may  be  made,  170. 

what  papers  are  necessary  on,  170  «. 
to  ttrike  out  irrelevant  and  redundant   matter^  or  to  make  pleading 
more  definite  and  certain — . 

within  what  time  it  must  be  made,  175  fi,470. 

cannot  be  made  after  cause  noticed  for  trial,  175  «. 

must  the  moving  papers  show  when  pleading  objected  to  was 
served,  175  n. 

is  not  a  substitute  for  a  demurrer,  17  6  m. 

precise  parts  objected  to  should  )>e  pointed  out,  176  n,  470 

what  matter  may  be  struck  out,  176  fL 

it  is  no  answer  to  motion  that  the  parts  alleged  to  be  imlevint 
were  inserted  to  enable  the  party  to  obtain  an  injunction, 
178  n. 

order  denying  a  motion  to  strike  out  alleged  irrelevant  matter 
is  not  appealable,  179  n. 
to  change  place  of  trial  named  in  the  complamtj  for  the  reaeon  that  the 
county  ietignated  it  not  the  proper  county^  105  ft. 

cannot  be  made  until  after  a  demand,  106  n. 

does  not  prejudice  the  right  afterwards  to  move  to  change 
place  of  trial,  for  convenience  of  witnesses,  &c.,  106  «i. 

one  defendant  may  make  the  motion,  106  n. 

if  made  by  one  of  several  defendants,  the  others  should  have 
notice,  106  n. 

what  will  be  considered  on  such  motion,  106  n. 

affidavit  on  motion,  107  n. 

slay  of  proceedings  to  make,  107  n. 
to  change  plaee  of  trial  for  the  convenience  cf  wiineeta^  or  to  obtain 
an  impartial  trud,  109  n. 

when  all  defendants  must  move,  109  n. 

when  some,  or  one  of  the  defendants  may  move,  109  n, 

plaintiff  cannot  make  the  motion,  109  n. 

staying  proceedings  for  the  purposes  of  the  motion,  109  n. 

revoking  order  to  stay,  109  n. 

must  be  founded  on  affidavit,  110  n. 

affidavit  what  to  state,  110  n. 

how  opposed.  111. 
for  judgment  onfrivoloui  demurrer,  answer^  or  r^y-— 

when  may  be  made,  *<^63  n. 

roust  be  made  at  special  term,  264  «. 

within  what  time  to  be  made,  264  «. 
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to  be  made  on  the  copy  pleading  served,  264  m,  i 

notice  of  must  ask  eitoer  Ux  judgnuM  or  rditf^  264  n. 

decision  on  is  a  summary  trial  of  an  issae  of  law,  264  n. 

review  of  decision  oi^  265  n. 

may  be  granted  with  costs,  265  n. 
for  judgment  <m  failure  to  answer^-^ 

is  application  for  a  motion  ?  258  n. 

where  to  be  made,  258  n. 

actions  to  foreclose  mortgages,  258  fi. 
"       for  divorce,  258  n. 
**      against  common  carrier,  258  n. 

cannot  be  made  if  a  demurrer  has  been  served,  258  n. 

where  service  of  summons  was  by  publication,  857,  261 «. 
for  on  wjuwikm — 

where  it  may  be  made,  236  n. 

may  be  made  at  general  term,  231 «. 

cannot  be  made  at  general  term,  where  the  same  question  has 
been  passed  on  at  special  term,  231  n. 

defendant  cannot  make,  231  n. 

maj  be  made  at  commencement  of  suit,  or  any  time  after,  be- 
fore judgment,  232. 

defendant  may  be  restrained  pending  motion  for,  233. 
on  thawing  caute  againtt  istuanee  of  injunction,  or  continuance  of  ton- 
porary  injunction — 

defendant  may  read  affidavits  of  third  persons,  236  «. 

what  facts  the  defendant  may  set  up^  236  n, 

plaintiff  may  use  affidavits,  237  n. 
to  vacate  or  modify  an  injunction  order — 

is  the  only  mode  of  reviewing  an  order  granting  an  injunction, 

238  n. 

on  what  papers  to  be  founded,  238. 

may  be  granted  on  verified  answer,  238  n. 

granting  or  denying  a  matter  of  judicial  discretion,  239  n. 

defendant  in  contempt  may  mnke,  239  «. 
to  vacate  order  of  arreet — 

what  affidavits  defendant  may  introduce  on,  215  «. 

court  will  weigh  the  evidence  in  the  affidavits  on  both  sides, 
216  n. 

in  action  to  recover  possession  of  personal  property,  217  n. 

will  not  be  granted  because  the  plaintiff  has  issued  an  attach- 
ment, 217  n. 

to  be  made  before  justification  of  bail,  214  n. 

need  not  be  to  judge  who  granted  the  order,  214  n. 

may  be  made  after  bail  perfected,  where  there  has  been  no  ex- 
ception to  or  justification  of  bail,  215  n. 

must  be  made  liefore  time  to  except  expires,  215  n. 

will  not  be  granted  on  affidavit  denying  plaintififs  cause  of  ac- 
tion, 215 

will  be  granted  for  unreasonable  delay  in  prosecution  of  action 

239  n. 

will  not  be  granted  for  a  defect  in  undertaking,  239  n, 

when  plaintiff  may  oppose  by  affidavit  or  other  process,  240, 

24111. 
for  the  same  cause  of  action  in  another  State,  217  n. 
is  the  proper  remedy  in  cases  where  the  defendant  is  not  liable, 

to  arrest,  217  n. 
when  plaintiff  may  oppose  motion  on  affidavits  or  other  proof, 

217,  216  fi. 
what  affidavits  plaintiff  may  introduce,  216  m,  217  «. 
order  granting  or  denying  cannot  be  reviewed  in  the  court  of 

appeals,  217  n. 
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to  reduce  the  amount  of  bail — 

when  to  be  made,  214. 

when  plaintiff  may  oppose  on  affidavits  or  other  proofs,  217. 
when  granted,  208  n,  209  n. 

order,  granting  or  refusing  cannot  be  reviewed  in  the  court  of 
appeals,  217  n. 
for  a  receiver — 

should  be  on  notice  to  the  adverse  party,  253  n, 
merits  are  not  inquired  into  upon,  254  n. 
for  a  reference — 

necessary  in  all  cases  where  parties  do  not  consent,  288  n. 
to  be  maide  to  special  term,  288  m. 
is  non-enumerated,  288  n. 
*  must  be  on  affidavit,  288  n. 

See  jSjffidqvit  on  motion  for  reference^-- 

notice  of,  should  state  the  name  of  the  proposed  referees,  288  n, 

cannot  be  made  until  after  issue  joined,  288  n. 

may  be  opposed  by  affidavit,  288  n. 

See  JljffldavU  to  oppoee  motion  for  a  referen»^^ 

mvy  be  granted  conditionally,  289  n. 

decision  on,  not  appealable,  299  n. 

ex  pc^rte^  288  n. 

to  set  cuide  report  of  referees,,  is  in  substance  a  motion  for  a  new  trial, 

296  n. 
for  a  new  trial — 

motion  to  set  aside  report  of  referees  is,  in  substance,  296  m. 

no  allowance  for  argument  on,  346  n. 

under  general  road  law,  414  n. 

may  b«  made  on  judge's  minutes,  277. 

where  heard,  278,  279. 

on  the  ground  that  verdict  against  evidence,  is  a  motion  for  a 

new  trial  on  the  merits,  413  n. 
except  in  cases  specified,  to  be  made  at  general  or  special  term, 
414  n. 
to  $et  aside  attachment,  may  be  made  at  special  term,  246  n. 

to  discharge  attachment — 

cannot  be  made  until  after  defendant  has  appeared,  251. 

undertaking  on  granting  of,  251. 

defendant  may  make,  on  ground  that  he  is  a  residei^t,  without 

giving  an  undertaking,  251. 
court  will  order  a  reference  to  inquire  if  defendant  is  a  resident 
or  non-resident,  251. 
to  have  cause  heard  in  an  adjoining  county,  by  reason  of  the  relationship 

of  the  justice,  &c.,  34  n. 
order  by  default  on,  when  not  allowed,  415  m,  466. 
technical  objections  must  be  made  before  merits  gone  into,  414  n. 

to  consolidate  actions — 

when  it  may^  be  made,  186  n. 

granting  of  is  in  the  discretion  of  the  court,  186  n. 

test  for  allowing,  186  n. 

in  actions  on  policy  of  insunmce,  187  n. 
in  criminal  cases,  469,  458. 
questions  of  fact  arising  on,  may  be  referred,  288. 
appeal  from  order  at  special  term  is,  353. 
costs  on,  353. 

m  court  of  appeals — 

when  will  be  heard,  458. 

when  granted  of  course,  458. 

when  not  granted  of  course,  415  «. 

only  one  counsel  on  each  side  on,  457. 
in  New  York  common  pleas,  495. 
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NAME,  FICTITIOUS,  wheD  ptrty  may  be  loed  by,  198. 
N£  EXEAT,  vnl  ^— 

not  aooliahed  by  the  code,  201 «. 
when  it  may  issue,  201  n. 
if  a  proviiiona]  remedy,  201  n. 
need  not  be  by  writ,  201  n. 
NEW  MATTER,  in  omimt- 

what  isj  163  %, 

how  it  M  to  be  pleaded,  163  «. 
NEW  PROMISE,  to  take  case  out  of  limitation,  must  be  in  writing  and  signed,  79. 
NEW  TRIAL,  application  for  should,  in  first  instance,  be  disposed  of  as  a  motion, 

296*1. 
connty  court  may  grant,  38. 
oosts,  on  order  for,  341. 

may  be  allowed  an  appeal  from  a  judgment  in  a  justices'  eoiut,  383. 
no  allowance  for  argument  on  motion  for,  346  ». 
appeals  in  supreme  court,  from  order  granting  or  refusing,  373. 
See  Moium  for  a  new  trial, 
NEW  TORE  CITY,  justice's  courts  in,  62. 

marine  court  of,  60. 

common  pleas  and  superior  court  of,  40. 
court  of  oyer  and  terminer  in,  by  whom  held,  31 «. 

^  "  county  court  in,  how  composed, 

36  n. 
NEXT  FRIEND,  married  woman  suing  or  defendant  without  her  husband,  most 

sue  or  defend  by.  87,  87  n. 
amendment  by  adaing,  197  «. 
is  liable  for  costs,  91 «. 
must  give  security  for  costs,  339  n, 

of  married  women  of  full  age,  cannot  sue  without  her  consent,  89  n. 
must  be  a  responsible  person,  91  n. 

in  actions  by,  defendant  is  entitled  to  security  for  costs,  92  «. 
See  Marrit'i  Womem^  HabUutd  Drunkard^  Infamt. 
NON-ENZTMERATED  MOTIONS,  what  are,  and  where  to  be  heard,  467, 468, 

469, 491. 
to  be  noticed  for  first  day  of  term,  468. 
See  Motiont. 
NONJOINDER  ofpartu$to  action^  demurrer  for,  when  it  is  well  taken,  156  «. 
NON.RESIDENT,  what  is,  203  n. 

when  justices  have  jurisdiction  of,  51  n, 
suits  against  in  marine  court,  62  n. 
*^        in  district  courts,  63  n. 
jurisdiction  of  county  court  as  to,  37. 
effect  of  judgment  against,  131  n. 
service  of  summons  on,  by  publication,  126. 
atuchment  against,  242,  242  n,  244  n. 
may  issue  an  attachment,  244  n,  245  n. 
arrest  of,  202. 
security  for  costs  in  actions  by,  238  n, 

See  Mlaekment. 

NONSUIT,  amendments  after,  197  n. 

plaintiff  may  submit  to,  or  may  be  nonsuited  on  trial  before  referees^ 

289  «,  465. 
plaintiff  has  no  right  to  submit  to,  after  the  jury  have  retired  to  con- 
sider their  verdict,  466. 
See  DitmiMittl  (f  eomplaini. 
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NOTE  OF  ISSUE,  party  giving  notice  of  trial,  to  fonuBh,  268.' 

vrhen  to  be  furniBhed,  268. 
requisites  of,  268. 

"  in  superior  court,  493. 

"•  in  New  York  common  pleas,  268  n,  497. 

duty  of  clerk  on  receipt  of,  268. 
for  general  term,  268  n,  469. 
for  court  of  appeals^  268  n. 
attorney  should  not  delay  filing,  269  n.    . 

NOTES.    See  BUU  and  Notes, 

NOTICES,  to  be  in  writing,  420. 
lengthof  422,  415. 
tervice  of—' 

may  be  personal  or  as  prescribed,  420. 

may  be  by  mail,  421. 

irregularity  in,  how  waived,  421. 

when  not  required,  422. 

on  party  out  of  the  State,  422. 

to  bring  party  into  contempt,  423. 

where  party  appears  by  attorney,  to  be  on  the  attorney,  423. 

rf  moHon  generaUjf — 

length  of,  415,  422. 

can  a  judge  at  chambers  abridge  the  length  of?  415  «. 

all  motions  to  be  on,  466. 

of  enumerated  motion,  467. 

of  non-enumerated  motion,  468. 

must  ask  for  costs  or  the  party  will  not  be  entitled  to  them,  414  «. 

when  it  asks  for  specific  relief,  or  for  such  other  or  further  order,  &c., 
what  relief  may  oe  ^iven,  415  n. 

of  motion  for  leave  to  issue  execution,  how  served,  308. 
af  motion  for  rtftrence  must  state  names  of  proposed  referees,  288  «. 

for  argument — 

in  court  of  appeals,  457. 

in  common  pleas,  495. 

in  supreme  court,  466. 
of  judgment  of  affirmance,  or  reversal  by  default,  when  necessary,  458. 
of  appearance  or  retainer  to  be  deemed  an  appearance,  461. 
of  bail,  imports  notice  of  retainer,  462  n. 
of  trial,  271. 
^       at  adjourned  circuit,  county  court,  or  oyer  and  terminer,  34. 
^       before  referee,  290,  289  n. 

^  adjusting  costs — 

when  necessary,  350  n. 

what  is  sufficient,  350  n. 

efiect  of  omittinf  to  eive,  350  n. 
of  settling  the  form  of  the  judgment  when  it  must  be  given,  303  n, 
of  sale  of  real  estate,  requisites  of,  316. 
to  be  inserted  in  summons,  117. 
of  no  personal  claim,  121. 
See  Personal  cUdm. 
of  lis  pendens^  122. 
See  Lis  pendens, 
of  appeal — 

amendment  of,  197  m,  363  n. 

See  jSppeal. 
Itftd,  publication  of,  425. 
of  claim  of  surplus  money,  473. 
of  rehearing  in  existing  suits,  450. 
See  Constructive  Notice, 

NUISANCE,  injunction  to  abate,  227  n,  231  «. 

writ  of,  abolished,  and  action  substituted,  346. 
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NULLITT,  a  frivolocu  demmrer  is  not,  264  «. 

a  demurrer  and  answer  to  the  nme  cause  of  action  cannot  be  treated 

as  a,  167. 
a  pleading  not  signed  cannot  be  treated  as  a,  173  n. 
of  marriage,,  not  to  be  declared  by  de&ult,  466,  480. 
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OATHS,  clerks  in  justices'  courts  may  administer,  63  n. 

OBJECT  of  action,  notice  of,  121. 

OBLIGATION,  parties  to  action  upon,  95. 

OCCUPANTS  of  State  lands,  removal  of.  within  jurisdiction  of  county  court,  37. 

OCCUPATIOI^  when  deemed  to  be  under  legal  title,  70,  71. 

under  written  instrument,  71. 
OFFERS  (f  defendatU  to  compromise  the  whole  or  part  of  the  action — 

defendant  may  before  trial  or  verdict  offer  to  allow  judgment  for  a  certain 

sum,  391. 
acceptance  of  offer,  391. 
when  ofler  deemed  withdrawn,  391. 

effect  of  offer  if  plaintiff  do  not  recover  a  more  favorable  judgment,  391. 
defendant  may  offer  to  liquidate  the  damages,  392. 
effect  of  such  offer,  392. 
eflect  of  acceptance  or  refusal  of  such  offer,  39. 
OFFICE,  action  for  usurping,  431. 

**      against  several  persons  daimifig,  432. 
penalty  for  usurping,  433. 
OFFICER  of  corporation  or  banking  assDcialion,  when  liable  to  arrest,  202. 
of  court — 

to  act  as  guanlian,  474. 
to  require  sureties  to  justify,  481. 
how  compelled  to  return  process,  461. 
clerk  and  chamberlain  are,  331  n. 
OFFICIAL  BONDS,  of  sheriffs,  surrogates,  and  other  offioen,  proceedings  on  not 

not  affected  by  the  code,  444. 
OMISSION.    SeeMittake, 
ORDER,  distinction  between,  and  judgment,  255  n. 
does  not  mean  judgment,  255  n. 
defined,  410. 

distinction  between,  and  motion,  410  «. 
in  no  case  means  judgment,  411. 
application  for,  is  a  motion,  411. 
I  every  application  for,  is  not  a  motion,  41 1  n. 

wh4t  is  not  a  motion,  411  n. 
warrant  of  attachment  is  an,  411  n. 
conditional,  what  is,  411  n. 

after  order  of  the  court,  a  further  order  at  chambers  is  irregular,  41 1  m. 
to  be  filed,  412  n. 
made  out  of  court  without  notice — 

may  be  made  by  any  judge  of  the  court,  411, 412. 
or  county  court  or  judge,  412. 
I  how  vacated  or  modified,  361. 

appeal  from,  353  «,  459,  497. 
to  ttay  proceedings  for  more  than  twenty  daya-^ 

cannot  be  made  out  of  court  except  on  notice,  412. 
several,  each  staying  the  proceedings  less  than  twenty  days,  but  col- 
lectively more  than  twenty  days,  may  be  made,  411  «. 
whtn  not  a  stay  <f  proceedings — 

for  time  to  make  a  case,  296  «,  414  n, 
**  "         answer,  414  n. 
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ORDER— continued. 

of  judge  not  entered,  not  afiectcd  by  the  jndiciaiy  act,  413  •». 
taken  against  a  party  through  hia  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  court  may  give  relief,  107. 
to  stay  proceedings,  to  move  to  change  the  place  of  tiial,  109, 471. 
on  petition,  to  refer  to  petition,  470. 
on  petition  may  be  enrolled  or  docketted,  470. 
on  banks  for  payment  of  money,  486. 
appointing  guardian,  477. 
to  $how  caute — 

motions  to  be  on,  or  on  notice,  466. 

in  New  York  common  pleas,  49,  497. 
for  tervke  cf  tumrnom  by  puUuatum. 

when  it  will  be  made,  126,  128  m. 

what  it  must  contain,  126,  128  «. 

may  be  made  a^inst  an  infant  defendant,  128  n. 

must  be  filed  with  the  clerk,  129  n. 

requisites  of  affidavit  to  obtain,  129  «. 

against  a  resident  defendant  who  cannot  be  found,  129  «. 
€f  arrett — 

by  whom  made^  205. 

affidavit  to  obtain,  206. 

when  made,  208. 

form  of,  208. 

return  of,  208. 

indorsement  on,  in  actions  for  fines  and  penalties,  206  n, 

is  not  process,  208  n. 

to  be  oelivereid  to  sheriff  209. 

copy  to  be  delivered  to  defendant,  209. 

how  executed,  209. 
for  a  comtniiiion — 

in  the  discretion  of  the  court,  406  n. 

must  be  served,  406  n. 

if  intended  to  operate  as  a  stay  of  proceedings  most  be  ao  expressed 
[  on  its  face,  406  n. 

for  dUcovery  ofbooka^  ^c. — 

can  only  be  made  by  the  court  or  a  judge  theieol^  394  «. 

may  be  made  at  any  stage  of  the  action,  394  «. 

is  not  granted  as  of  course,  394  n. 

facts  to  authorize  may  be  shown  by  the  affidavit  of  a  third  party, 
394  fi. 

what  to  specify,  462. 

is  a  stay  of  proceedings,  462. 

effect  of,  as  to  time  for  serving  pleadings,  462, 473- 
on  defendant  to  pay  amount  admitted  due  by  antwer 

when  it  will  be  made,  253. 

will  only  be  made  where  answer  admits  a  Bpeeifie  sum  as  due, 
2r>4n. 

will  not  be  made  after  an  offer  made  by  defendant  and  refused  by 
the  plaintiff,  255  n. 
to  di$eharre  attachnunt — 

when  will  be  made,  251. 

undertaking  on  granting,  251. 

is  lien  of  attachment  removed  by?  251 «. 
of  judge  of  court  of  appeals  may  be  revoked  by  judges  who  made 

it,  458. 
enlarging  time  for  proceetKnge-^ 

when  may  be  made,  417. 

copy  affidavit  to  be  served  with,  417. 
for  a  reference-^ 

necessaiT  in  all  cases,  287  «. 

motion  for,  288  i». 

cannot  be  made  until  alter  issue,  286  n. 
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€x  parUy  affiidarit  to  obtain,  288  m 

referring  the  cause  refers  all  the  issoes,  286  n, 

objections  to,  waived  by  proceeding  on  the  referenoa,  288  «. 

may  be  entered  mmmc  pro  fvnc,  288  n. 

is  in  the  discretion  of  the  cooit,  and  cannot  be  appealed,  289  %, 
formwtrial — 

costs  on,  in  discretion  of  the  court,  341. 
for  w^'tmeti/m  generaUy 

substitute  for  writ,  226. 

in  what  cases  granted  or  denied,  227,  227  «,  et  se^. 

may  be  made  by  the  court,  or  judge,  or  a  county  mdge,  227. 

made  by  judge,  may  be  enforced  as  the  oder  of  tne  court,  227. 

may  be  made  at  general  term,  231 «. 

appeal  from,  does  not  stay  the  operation  of^  231  %, 

security  on  issuance  o^  234. 

may  be  granted  at  commencement  of  suit  or  after,  befiire  judg- 
ment, 232. 

to  be  fiMinded  on  affidavit,  232. 

what  is  a  sufficient  affidavit  to  warrant,  232  n,  233  n, 

service  of,  226  n. 

copy  affidavit  to  be  served  with,  232. 

defendant  cannot  obtain,  231  n. 

damages  on,  how  ascertained,  234. 
*^  what  allowed,  234  n. 

can  only  be  vacated  or  modified  as  prescribed  by  the  225th  sectioii, 
238  n. 
for  mjwiKtion  to  itoy  proeeedmg$  on  a  judgment^  security  upon,  234  n. 
for  mjwnetUm  to  resfmm  busmets  cf  a  corporation 

by  whom  may  be  granted,  237. 

to  be  on  notice  only,  237. 

«  "       except,  &c,  237. 

security  on  issuance  of,  23is. 
rHfniifiM^  tki  drfendamt  ptmdSng  motion  for  tf^'imcfmi — 

in  what  cases,  233. 

security  on,  234  «,  235  «. 
to  thow  cauu  why  injunction  thoitld  not  tsme— 

necessary  in  all  cases  where  application  for  injunction  is  after 
answer,  232. 

may  be  required  in  any  case,  236. 

application  for,  is  a  motion,  236  n. 

proceedings  on,  showing  cause,  236  fi. 
to  ixamint  debtor  to  judgment  debtor^- 

what  necessary  to  authorize,  330  n, 

requisites  of  affidavit  to  obtain,  330  n. 

See  jiffidaoit  to  obtain   order   to   examine   debtor  to  judgment 
debtor^^ 

proceedings  on  order,  330  n. 

when  it  will  not  be  made,  331  n. 

notice  ofj  330. 

disobedience  to,  how  punished,  335. 
for  epuumnation  of  j'udgment  debtor — 

when  jud^ent  creditor,  entitled  to,  323. 

examination  on,  324. 

assignee  may  obtain,  325  n. 

at  what  time  may  be  applied  for,  325  «. 

by  whom  it  may  be  made,  324,  326  «i. 

requisites  of  affidavit  to  obtain,  326  «. 

See   Jfidavit   to   obtain   order  for   examination   of  j'udgnmU 
debtor. 

service  ofj  327  n. 

proceedings  after,  327  n,  324. 
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irregularly  iasned  may  be  set  aside  on  motioii,  328  n. 
erroneoiiuy  granted  may  be  appealed,  328  n. 
effect  of,  as  a  lien,  32S  n. 
forbidding  transfer  <f  property — 

when  may  be  granted,  324,  332. 
confession  of  jiKlgment  is  not  a  breach  ofj  389  n. 
for  allowance  of  a  per^centage  in  addition  to  ante — 
must  be  made  by  the  court,  346. 
must  be  applied  for  before  entry  of  judgment,  347  «. 
when  it  will  be  made,  346  n. 
when  it  will  not  be  made,  347  n, 
after  trial  by  referees,  347  n. 
review  of,  349  n. 
for  security  for  eost^ — 

mouon  for,  when  may  be  made,  339  n. 
when  plaintiff  entitled  to,  339  n,  355. 
right  to,  how  waived,  339  n. 

stays  plaintiff's  proceedings  until  complied  with,  339  «. 
appeal  from — 

in  existing  suits,  451. 
in  what  cases,  373. 
in  superior  court,  492. 
in  New  York  common  pleas,  497. 
is  a  motion,  353  n. 
See  Intermediate  order, 
ORLEANS  COUNTY,  motions  in  actions  pending  in,  415  «. 
OSWEGO,  recorder's  court  of,  statutes  relating  to,  43  n, 
OWNERS  of  boats,  vetsdt^  or  stages,  actions  against,  who  may  be  made  parties 

to,  82  n. 
OYER  AND  TERMINER,  existing  provisions  of  law  as  to  terms  of^  repealed,  30. 

jurisdiction  of,  31. 
u  New  York  city,  31  n. 
terms  of,  32,  499. 

and  circuit  to  be  held  together.  33. 
governor  to  designate  time  ana  place  for  holdinc,  33. 
judges  of  supreme  court  to  appoint  time  and  plaoe  for 

holding,  33. 
extraordinary,  34. 

may  be  adjourned  by  entry  on  the  minutes,  34. 
juries  may  be  drawn  for  adjourned  court  34. 
causes  may  be  noticed  for  trial  at  adjourned  court,  34. 
inability  of  judge  to  preside  at,  35. 
OYER,  if  deeds  ^.,  practice  of,  supposed  to  be  merged,  149  ». 


PAPERS,  service  of  how  made,  420. 
by  mail,  421. 

irregularity  in  service  of;  how  waived,  421  n. 
when  not  required,  422. 
on  party  out  of  the  State,  422. 

where  party  appears  by  attorney,  to  be  on  the  attorney,  423. 
to  bring  party  into  contempt,  423. 
2otf  or  withheld — 

how  place  of.  supplied,  424. 
See  Admission  and  Inspioion,  Discovery  of  Books  ^, 
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wkera  to  be  fled,  459. 
tnnifer  of^  on  change  of  place  of  trial,  AS9, 
attorney  to  indorse  his  name  and  residence  on,  459. 
to  be  famished  the  court,  on  motiooa,  467. 
omitting  to  furnish,  effect  of,  467. 
to  be  furnished  on  ap|ieal  to  the  court  of  apfpeala,  457. 
to  be  noarked  by  folios  and  printed,  46S,  497. 
PAROL  AGREEMENT.    See  Agrtemtnt- 
PARTICULARS.    See  Sitf  ^  Partkulan, 

PARTIES  TO  ACTIONS,  provisions  as  to,  applied  to  juitioes'  ooorts,  59. 

provisions  as  to,  81. 
party  in  interest  to  sue,  81. 
rule  in  equity  as  to,  adopted,  81,  n 
by  assignees,  84. 
by  adnunistrators,  85. 
by  executors.  85. 
by  trustees,  85. 

by  parties  authorized  by  statute  to  sue,  85. 
against  owners  of  vessels,  boats  or  stages,  82  n, 
against  joint  stock  companies,  83  n. 
to  recover  compensation  for  funsing  death  by  wroogful 

act,  &c.,  83  M. 
on  bond  taken  in  the  name  of  the  people,  84  n. 
by  and  against  limited  partnerships,  86  «». 
against  shareholders  and  stockholders  in  dissolved  com- 
panies for  manufacturing  purposes,  86  n. 
to  be  joined,  94. 

by  members  of  incorporated  association,  94  n. 
by  one,  on  behalf  of  himself  and  others,  having  a  common 
interest,  94  «. 
I  when  an  iniunction  is  prayed  for,  94  n. 

I  on  bills  and  notes,  &c.,  95. 

in  case  of  death,  marriage  or  other  disability,  pendmU 

/i/e,  96. 
in  case  of  transfer  of  interest,  pendetUt  Ute,  96. 
by  and  against  idiots,  86  «. 
**  lunatics,  86  «. 

^  town  and  county  officers,  84  «. 

>  *^  habitual  drunksirds,  86 «. 

"      receivers,  86  n, 
*^      sherifis,  86  «. 
^      common  informers,  87  n. 
to  dissolve  marriage  for  nonage  of  one  of  the  pniHen, 
89  «. 
"       on   the  ground  of  idiocy  or  lunacy  of  one 

of  the  parties,  89  «. 
**        for  force  or  fraud  in  the  contract,  89  fi. 
**        for  physical  incapacity  of  either  party,  89  «i. 
for  injunction  to  restrain  the  continuance  of  a  nuisanoe, 

92  n. 
to  foreclose  a  mortgage,  92  «t. 
to  creditors'  suit  to  reach  moneys  due  on  mortgnge  fimu- 

dulently  assigned,  92  n. 
to  stay  waste,  92  n. 

against  husband  and  wile  to  fbradose  mortgage  on  prop- 
erty of  wife,  92  n, 
of  ejectment,  93  n. 

infants  need  not  be,  in  certain  cases,  93  n. 
by  married  women,  87. 
by  infant,  89. 
who  to  be  joined  as,  94. 
on  bills  and  notes,  95, 
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death  of^  pendmU  liie^  96. 
manias  of,  pendent*  liie,  95. 
transfer  of  interest  of,  90. 

court  may  determine  controversy  between,  98,  99. 
when  they  may  interplead,  99. 
demurrer  for  defect  of,  99  n,  153,  154  n. 
amendment  as  to,  189  n,  194  n,  197  n. 
when  others  may  be  ordered  to  be  brought  in,  99. 
examination  of,  395. 
PARTITION  (f  real  prcpertv^ 

IB  a  regular  judicial  proceeding,  18  «,  19  n. 

petition  for,  not  merged,  18  n. 

answer  in  action  for,  165  n. 

place  of  trial  of  actions  for,  102. 

costs  in  actions  for^  342  n. 

allowance  in  addition  to  costs  in  actions  for,  346,  349. 

commissioners  appointed  to  make,  to  determine  value  of  land, 

349. 
provisions  of  revised  statutes  to  apply  to  actions  for,  434. 
county  court  has  jurisdiction  to  decree,  37. 
copy  pleadings  need  not  be  furnished  to  the  court  on,  wheit 

plamtiff 's  right  not  contested,  467. 
all  land  held  in  common  to  be  joined  in  one  action,  481. 
what  to  be  stated  in  actions  lor,  where  infants  are  interested, 

481. 
reference  as  to  title  where  there  is  no  defense,  481. 
directions  in  order  of  reference  where  a  sale  is  necessary,  481. 
referee,  if  requested,  to  report  incumbrances  on  the  whole  premises, 
481. 
PARTNERSHIP  PROPERTY,  injunction  to  protect,  229  i^  230  n. 
PARTY  IN  INTEREST,  action  to  be  in  name  of,  81. 

who  is  a  party  in  interest,  83  n. 
PARTY  OR  ATTORNEY,  these  woixls  do  not  include  the  clerk,  420. 
PAYMENT,  effect  of,  on  time  of  limilation,  79. 

by  one  joint  debtor  not  a  revival  of  the  debt  against  the  other,  80  ft. 
(f  jwlgfnent^  does  not  prevent  an  appeal  to  the  court  of  appeals,  27  «. 
PAUPERS.    Sec  Poor  Pwions. 
PENAL  ACTION,  time  of  Umitation  in,  74,  75. 

PENALTY,  justices  of  the  peace  have  jurisdiction  of  action  for,  not  exceeding 
one  hundred  dollars,  49. 
what  is  not  an  action  for  a  penalty,  50  n. 
actions  for,  not  affected  by  code,  444  n. 
justices  of  the  peace  have  not  jurisdiction  of  action  for,  51. 
action  for,  within  what  time  to  be  commenced,  74,  75. 
action  for,  where  to  be  tried,  103. 
arrest  in  action  for,  202. 
PEOPLE,  when  they  will  not  sue  for  real  property,  69. 

they  or  their  grantees  to  sue  within  twenty  years  in  certain  cases,  70. 
time  of  limitation  applies  to  actions  by^  75. 
injunction  at  instance  of,  to  suspend  busmess  of  corporations,  237  «. 
costs  in  actions  by,  357. 
actions  for  forfeiture  of  property  to,  434. 

may  move  cause  out  of  its  order  on  court  oi  appeals'  calendar,  458. 
PER-CENTAGE,  in  addition  to  coUb— 

in  what  cases  may  be  allowed,  346. 
amount  of  when  allowed,  346,  348  fi. 
cannot  be4dlowed  on  judgment  on  appeal,  346  «. 
when  it  has  been  allowed — 

on  an  inquest  taken  for  want  of  an  affidavit  of  merit, 
346  n.  Med  guere. 
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in  referred  cases,  346  «. 
where  trial  lasted  16  days,  346  n, 
vthtn  it  hat  betn  refuted — 

on  an  inquest  taken  for  want  of  an  affidavit  of  merits 

346  «. 

on  judgment  on  frivolous  demurrer  or  answer,  347  n. 
where  two  actions  brought  for  the  same  cause,  347  <«. 
where  defendant  has  costs  after  an  offer  to  compromise, 

347  n 

where  defendant  a  surety  only,  347  «. 

where  plaintiff  recovered  less  than  the  amount  of  his  claim , 

347  n. 
when  difficulty  of  the  case  occasioned  by  plaintiff,  347  n. 
in  doubtful  cases,  347  n, 

in  actions  to  restrain  the  foreclosure  of  a  mortgage,  347  «. 
when,  where,  and  to  whom  the  application  for,  should  be  made, 

347  ». 
allowance  of  after  trial,  before  a  referee,  347  n. 
review  of  order  for,  349  n. 
how  computed,  349. 
PERFORACANCE  f  cmdUimt  precedent^ 

now  pleaded,  179. 
gpeeific^  county  court  may  order,  37. 

^*        may  be  enforced  by  execution,  312. 
PERISHABLE  PROPERTT,  proceedings  on  attachment  of,  248. 

may  be  s<Md  notwithstanding  an  appeal,  369. 
PERSON  cf  iMJOMful  mindr- 

sale,  mortgage,  or  other  disposition  of  real  estate  of,  county  court 

may  decree,  37. 
care  and  custody  of  the  person  and  estate  of,  may  be  decreed  by 

county  court,  37. 
service  of  summons  on,  123. 

when  cannot  be  sued  except  by  leave  of  the  court,  87  fi,  124  n. 
provisions  of  revised  statutes  as  to  the  custody  of  person  and  estate 
of  not  affected  by  the  code,  444. 
PERSONAL  CLAIM,  notice  that  none  it  made^ 

when  it  may  be  served,  121. 
what  to  contain,  121. 
effect  of  defending  after,  121. 
is  not  part  of  the  process,  121 «. 
plaintiff  not  bound  to  serve,  121  n, 
fee  for  service,  of  1211^  122  n. 
certificate  of  service  o^  122  «. 
service  of.  on  husband  and  wife,  121  n, 
service  or  copy  complaint  after^  121. 
PERSONAL  PROPERTY  defined,  441. 

time  for  commencing  action  for  taking,  detaining,  or 

injuring,  or  for  recovery  of  possession  o^  73. 
complaint  for  detention  ot,  150  n. 
judgment  in  action  to  recover,  302. 
costs  in  actions  to  recover  the  possession  of,  340. 
allowance  in  addition  to  costs  in  action  to  recover  pos- 
session of,  346. 
Distrained^  action  for  recovery  of,  where  to  be  tried, 

102. 
See  CUam  and  deHoery  of  penonal  property, 
PETITION,  motion  for  discovery  of  books,  &c.,  to  be  founded  on,  394  «. 
what  to  contain,  462. 
oxderB  granted  on,  to  refer  to,  470. 
Older  or  judgment  on,  may  be  enrolled  or  docketed,  470. 
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what  inotioiii  may  or  iniut  be  made  on,  470, 3d4  «• 
for  partition  not  merged,  18  m. 

**  16  a  ragnkr  judicial  pzoeoeding,  18  n. 

on  aippeal  ftora  rarropite^  483. 
for  appointment  of  guardian,  476. 

motion  for  diaeovery  of  books,  &c,  muat  be  ibunded  on,  394  «. 
PHTSICIANS,  jariadiction  of  county  court  as  to,  37. 

not  to  testiff  to  certain  nnatters,  402  «i. 
PLACE  OF  RESIDENCE    See  JUaidemee. 
PLACE  OF  TRIALi/ociim*— 

to  lecover  real  pioperty,  102. 

(<        any  estate  or   intereat  in  real  proper- 
ty, 103. 
to  determine  ri^^t  or  interast  to  real  property,  103. 
for  injuries  to  real  property,  102. 
for  partition  of  real  property,  102. 
to  foreclose  a  mortgage  of  real  property,  102. 
to  recover   personal  property   dutnined   for   any 

cause,  102. 
to  recover  a  penalty  or  forfoitore  imposed  by  stat- 
ute, 103. 
against  a  public  officer  or  his  deputy,  103. 
in  other  actions.  104. 
may  be  changed,  100. 
in  what  cases  it  may  be  changed,  105. 
efRMStofchangeof,  105. 
distinction  between  place  of  trial   and  venae   stiu 

exists  for  some  purposes,  106  m. 
Bee  Ckamgmg  plaet  tf  TriaL 

PLAINTIFF,  the  party  complaining  it,  67. 
who  should  be  joined  ea^  92. 
who  may  join  as,  in  suit  to  enjoin  nulsanee,  93  «. 
when  execution  may  issue  against  the  person  o^  310, 312  «i. 
when  he  may  stiimhite,  465. 

need  not  be  called  when  jury  render  their  rerdict,  465. 
in  person  must  endorse  name  and  residenoe  on  papers  and  process, 

461. 
when  to  furnish  the  court  with  copy  pleadings,  &c.,  273. 
when  he  must  giTS  seeuri^  for  costs,  338  n, 
to  give  security  before  taking  judgment,  257. 
cannot  serve  summons,  122. 
See  Partut  to  Jktiam, 
PLANK  ROADS,  proceeding  to  lay  out,  is  a  special  proceeding,  19  n, 
PLEADINGS  m  coiw<«  vf  record^ 

forms  eit  abolished,  17, 135. 

**'      prescribed  by  code,  135. 
sufficiency  of^  to  be  determined  by  the  rules  prescribed  by 

the  code,  135. 
what  system  oi^  is  to  be  adopted— the  chancery  or  common 
law  ?  136  n, 

pleadmgs  to  be  subscribed,  171. 

**      to  be  verified,  except  demmrers,  171. 
«      how  verified,  171. 
how  an  account  is  to  be  slated  be  in  pleadings^  174. 
copy  account  to  be  furnished,  174. 
furtner  account  may  be  ordered,  174. 
bill  of  particulars,  court  may  order  to  be  fimished,  175. 
pleadings  to  be  liberally  construed,  175. 
irrelevant  and  redundant  matter  to  be  struck  out,  175. 

36 
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indefinite  or  onotitun  pleading  may  be  ordered  to  be  nude  more 

definite  and  certain,  175. 
jad^menti  and  determinationt,  how  pleaded.  179. 
denial  that  judgment  or  determination  was  dnly  giTen,  179. 
condition!  precedent,  how  pleaded,  1 79. 

in  action  or  defense  founded  on  instrument  lor  the  payment  of  mo- 
ney, 179. 
private  statutes  or  rights  derived  therefrom,  how  pleaded,  180. 
libel  and  slander,  how  stated  in  complaint,  180. 
answer  in  actions  for  libel  and  slander,  181. 
in  actions  to  recover  property  distrained  doing  damage,  182. 
what  causes  of  action  may  be  joined,  183. 
idlegations  not  denied  wbten  deemed  true,  187. 
new  matter  in  answer  (not  a  counter-claim)  is  to  be  deemed  eontio- 

verted  as  upon  a  direct  denial  or  avoidance,  187. 
the  like  of  new  matter  in  a  repl^,  187. 
cannot  be  used  as  evidence  in  criminal  proceeding,  172. 
to  be  legibly  written,  174  «,  470. 
to  stale  name  of  attorney,  174  n. 

each  cause  of  action  or  defense  to  be  separately  numbered,  18tf  «. 
miitakes  in^  and  ametidmenttj  188. 

provisions  of  revised  siatutes  as  to,  not  repealed,  188  «. 

decisions  on  revised  statutes  as  to  amendments  are  safe  guides 
granting  amendments  under  the  code,  188  n. 

amendments  are  in  the  discretion  of  the  court,  188  «. 

variance,  when  not  to  be  deemed  material,  1^. 
"         which  has  misled  to  be  amended  on  terms,  189  «. 

when  amendment  ordered,  189  n. 

immaterial  variances,  how  provided  for,  190  «. 

variance  and  failure  of  proof  defined,  190. 

objection  on  account  of  variance,  when  to  be  raised,  190  tL 

pleadings  may  be  once  amended,  of  course,  190. 

copy  amended  pleading  to  be  served,  191. 

amendment  after  the  decision  of  a  demurrer,  191. 

amendment  by  order  of  the  court,  193. 

court  may  give  relief  in  cases  of  mistake,  may  allow  any  act 
to  be  done  aAer  the  time  limited  therefor  has  expired,  or  may 
enlarge  the  time  for  doing  any  act  197. 
party  mav  be  sued  by  a  fictitious  name,  198. 
errors  and  defects  not  affecting  substantial  rights  to  he  disregarded 

199. 
supplemental  pleading,  when  allowed,  199. 
when  amended,  if  to  be  answered  anew,  191  n. 
amendment  of,  effect  of^  on  a  demurrer  to  snch  pleading,  191  «i. 
court  to  be  furnished  with  copy  of^  273. 

in  what  cases,  422. 

how  compelled,  422. 

order  for  leave  to,  after  time  limited  for  has  expired,  422  «. 

notice  of,  not  required,  423  n. 
to  be  abbreviated  for  the  couit,  467. 
copies  of.  not  to  be  given  out  in  divorce  cases,  480. 
folios  to  oe  marked,  470. 
drfective^  should  be  returned,   and  not   treated  as  nullities,  167  n. 

173  «,  204  «. 
on  proceedings  after  judgment  against  joint  debtors  not  served  with 

process,  3^. 
mjuUietr  courU — 

to  be  oral  or  in  writing,  57. 

to  be  filed  when  in  writing,  57. 

complaint,  what  to  state,  57. 

answer  **  57. 
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PLEADINGS— continued. 

notice  of  defense  annexed  to  answer,  57,  99  «. 

no  particular  form  required,  58. 

demurrer,  when  allowed,  58. 

may  be  amended  after  demurrer,  58. 

when  action  or  defense  founded  on  an  instrument  in  writing  for 

payment  of  money,  58. 
amendment  ot^  generally,  58. 
verification  of,  59  n. 
to  be  liberally  construed,  59  fi. 

answer  of  payment  and  8et->off  admits  plaintiff's  demand,  60  n, 
answer /mtf  dcurrin  etm/mtMnice,  60  n, 
provisions  as  to,  applied  to  marine  court  and  justices'  courts  in 

cities,  64. 
See  Antwtr  of  TUU^  jimwer^  Complaint^  Demurrtr,  JMy. 
POINTS  defined,  457  «,  468  n. 
to  be  printed,  456,  468. 

copies  of,  to  be  delivered  to  judges  and  dark,  and  to  the  opposing  coun- 
sel, 457. 
copies  of,  delivered  to  clerk,  how  disposed  of^  457. 
&ctH  deemed  established  to  be  stated  on,  457,  468. 
POLICE  COURTS,  22. 

POOR  PERSONS,  suits  by,  not  affected  by  the  code,  444  «. 
POSSESSION  <f  land^  summary  proceedings  to   recover,  not  affected  by  the 

code,  444  w. 
summary  proceedings  to  recover,  appeal  from  justice's  de* 
cision  to  county  court,  38. 
Of  pcrtonol  property—^ 

action  to  recover  arrest  in,  202,  204  n. 
See  Claim  and  Ddwery, 
of  real  property-^ 

when  presumed,  70. 
See  Mverse  PouttMum, 
POSTPONEMENT  ^  fno/— 

in  marine  court,  62  n, 
costs  on,  352. 
See  jidfoumment. 
POUNDAGE,  sheriff  when  entitled  to,  315  n. 

amount  oi^  315  n. 
PRACTICE,  all  inconsistent  with  the  code  repealed,  442. 

in  cases  not  provided  for,  488. 
PRIEST  not  allowed  to  testify  to  certain  matters,  402  n. 

PRELIMINARY  INJUNCTION,  the  code  materially  enlarges  the  power  of  the 

courts  as  to  the  use  of,  226  «i,  228  n. 
may  be  issued  in  some  cases  of  trespass  where 
it  could  not  issue  under  former   practice, 
229  n.  J 

See  Injunction,  ' 

PRINCIPAL  and  turtty^  court  on  judgment  in  an  action  against,  cannot  adjust  the 

rights  of,  as  between  themselves,  299  «. 
PRIVATE  STATUTES,  how  pleaded,  180. 
PROCESS  against  corporations,  51  w. 

**      counties  to  be  served  on  supervisors,  51  n. 
out  of  justices'  courts,  provisions  of  code  applied  to,  59. 
execution  to  be  deemed,  309. 
notice  of  no  personal  claim  is  not,  121  «. 
order  of  arrest  is  not,  208  n. 
attachment  under  the  code  is  not,  243  «. 

"  **  is,  244  f^ 

indorsement  on  certain,  208  n,  461. 
duty  of  sheriff  and  coroner  as  to,  423. 
return  of.  how  compelled,  461. 
PRODUCTION  of  books,  papers,  &c.    See  Booki, 
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PROHIBITION  not  affected  by  the  lecond  pert  of  the  code,  443. 

on  filing  retnrn  to.  rale  to  plead  maj  he  entered,  471. 
PROMISSORY  NOTES.    See  BiUB  mud  Notu. 
PROOF  if  wrviet  ef  mmmim^^ 

when  aerved  by  aherifl;  138. 

■^  by  any  other  penoo,  183. 

"  by  pablieation.  133. 

by  the  written  admiaskm  of  the  deftndant,  133. 
of  eenrioe  of  notice  of  affirmance  or  revemi  of  jotenent,  458. 
of  eervice  of  notice  of  motion,  when  oouneel  to  OMbne  his  name  on,  4M. 
of  lawe  of  other  Statee,  Ice.,  425. 
of  plaintiff's  demand,  388  ». 
of  no  answer  received,  956, 258  «. 
of  execution  retnmed  ansatisfied,  337  «. 
of  fiUng  notice  of  Hi  jMndmt,  472. 

of  citiaenship,  fcc.,  by  applicant  for  admimioB  to  pnctiee,  480. 
PROP&RTY,  the  word  defined,  441. 
exeevtion  aspainst,  808. 
See  Permmal  ProJMfty,  JUtd  Propertif. 
PROVISIONAL  REMEDIES)  the  ptoTiaional  rsmediee  inentioned  in  tiie  code  an 


not  '^  special  proceeding^"  33  %  317  «. 
appeals  to  general  term  nom  order  gasnting  er 

refusing,  373. 
See  Arrtd   amd    JAstK,    Jtia^mmty    CUdm  mU 
€f  jmmmal  prcptrtjf^   hgwnetkm^  Rt' 


PUBLIC  NUISANCE.    See  ^MMMf. 
PUBLIC  OFFICER,  actions  aeainst,  where  to  be  tried,  103. 

when  liable  to  arrest,  303. 
Se^  OjfictKt 
PUBLICATION,  of  appointment  of  terms  of  supreme  eomt,  kc^  35, 490. 

expense  of.  35. 

of  terms  or  connty  courts,  30. 

of  notice  of  motion  for  leave  to  issue  ezecntioo,  308. 
itrvieiof  swmwoiis  ^y— 

in  what  cases  may  be  ordersd,  138, 130  «. 

how  publication  to  be  made,  128. 

copy  summons  and  complaint  to  be  mailed,  187. 

personal  service  out  of  State.  127,  130  «. 

when  defendant  allowed  to  defend  alter,  137. 

order  for,  to  be  obtained  on,  128  «. 

See  JMbfisn  for  ordirfmr  fubJieatwrn, 

order  for,  most  be  filed,  120  n, 

the  complaint  need  not  be  published,  128  n. 

time  for,  how  computed,  130  n, 

time  to  answer  after  publication,  139  «. 

when  order  for,  must  be  api^ed  for  by  petition,  130  «,  ISOii. 

provisions  of  reviaed  statutes  as  to^  130  «. 

costs  of  publication.  131  n, 

when  service  complete  after,  133. 

proof  ^  133,425. 
PUIS  DARREIN  CONTINUANCE,  answer  of  in  jnstices'  oouts.  80  n. 

answer  of  ia  courts  of  leoord,  100  «,  300  n. 

QUESTION  flf /ncf. 

trial  dtf  by  court  or  jnir.    See  TMaL 
appeal  on.    See  jfypeai. 

court  of  appeals  will  not  hear  extended  discosiion  on,  457. 

QUESTIONS  ffP'^'^x  review  o^  in  New  York  common  pleas,  407. 
QUO  WARRANTO,  wnt  of,  proceedings  by  information  in  the  natnre  o(  iboliahgd, 

430. 
action  in  place  of,  438, 420. 
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RAILROADS,  throagh  Indian  landa,  county  court  bai  jiuiidiction  o^  37. 
RATE  OF  DAMAGES,  what  recoverable,  302. 
RE-ADJUSTMENT  OF  COSTS,  when  allowed,  351  «. 

motion  ibr,  how  made,  391  n, 
REAL  ESTATE,  aicicnment  of,  by  reoeiveri  uadtr  older  of  the  late  taatt  of 

chancery,  31  n. 
when  a  justice's  judgment  is  a  lien  on  and  may  be  enfoiced 

against,  57  fi. 
to  be  sold  in  parcels,  474. 
where  to  be  sold,  474. 
•     proceeds  of,  belonging  to  inflmta,  hew  ditpoaad  o^  476» 
See  Real  Profertff. 
REAL  NAME,  when  not  known,  party  may  be  sued  by  fictitions,  196. 
REAL  PROPERTY,  definition  of;  441. 

coats  in  actions  to  recover,  340. 
when  title  to,  in  questioo,  340,  341. 
per-oentage  in  actions  to  recover, 

346. 
adiudged  to  be  sold,  when  to  be  sold,  309,  474. 
sale  and  redemption  of,  on  execution,  315  %  a  mq, 
actions  to  determine  conAlcting  claims  to^  435. 
general  provisions  as  to  actions  relating  to,  437. 
time  for  commencing  actioiis  for  the  recovery  of,  60. 
entry  on,  70. 

advene  possession  of,  what  is,  71,  73. 
notice  ofiispmuUtUt  in  actions  afiecting^  122. 
parties  to  action  for  recovery  of  poascssion  of,  93  n. 
place  of  trial  of  actions  relating  to^  102. 
See  Partiiitm,  Mamt,  ReUgiama  CorponUwm^  BaJtntm&l  Dnrnk- 

ardy  LuneUie,  Ptratm  tf  unmmud  mmtL 

RECEIVER,  in  what  cases  he  may  be  appointed,  252, 254  «• 
of  property  of  corpoiatioa,  433. 
is  an  officer  of  the  court,  253  ». 
who  may  be,  253  «. 

must  be  asked  ibr  by  the  complaiat,  254  «. 
motion  for  appointment  of,  253  n, 

should  not  sue  or  defend  unless  by  leave  of  the  court,  254  «. 
assignment  of  real  estate  by,  unifer  oideie  of  the  late  court  of  ehaa- 

eery,  31f». 
duties  and  powers  of,  489. 
when  not  allowed  costs,  483. 
may  aell  debts*'at  aqctioo,  488. 
when  liable  Ibr  costs,  954  ii. 
may  sue  in  his  own  namet^  254  «. 
purchaser  frono,  of  choee  m  aetioo,  how  be  may  sua  for  the  reeovery 

theroo^  255  «. 
may  be  appointed  in  proceedingn  supplementary  to  the  exacntiMi,  832. 
only  one  to  be  a|ipoiBled,  332l 
delivery  of  property  to,  332  «,  333n. 
assignment  of  property  to^  333  ii. 
when  will  be  appointed,  333  «. 
complaint  in  action  by,  should  state  the  time  and  Banner  of  hit  ap* 

pointment,  151  n^ 
may  sue  in  his  own  name,  86  «. 

RECOGNIZANCES,  judgment  on.  New  Turk  common  pleaa,  \m  jurinlietion  f^ 

42 1^ 
See  FttrftUtd  Reeogmxamea, 
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RECORD,  amendment  oi;  alter  a|ipea],  196  «. 

juitioe's  docket  is  not,  57  n. 
RECORDERS'  COURTS  OF  CITIES,  jarudietion  of,  40. 

statutes  relating  to,  42  «. 
removal  of  proceedings  from,  to  oomity 
court,  41,  38  fi. 
REDEMPTION  of  real  esUte  sold  on  execution,  317  «. 

REDUNDANT,  See  Irrdevant  and  Bedundant. 

REFEREE,  definition  of,  284  «. 
powers  of,  284  «. 
who  may  be,  284  «. 
how  chosen,  296. 

to  be  served  with  notice  of  appointment,  289  n^ 
to  appoint  time  for  hearing,  2B9  «. 
may  compel  witness  to  appear  before,  289  n, 
proceedings  on  reference  before,  290  «. 

not  essentially  altered  by  the  code,  284  «. 

has  all  necessary  power  to,execute  the  reference,  284  n* 

must  try  the  issue  the  court  sends  him  to  try,  284  n. 

cannot  change  the  issue,  284  «. 

cannot  order  an  amendment  of  the  pleadings,  285  n, 

to  nonsuit  plaintiff,  285  n. 

to  dismiss  complaint,  285  n. 

as  to  production  of  books,  &&  285  «. 

has  lien  on  report  for  his  fees,  285  «. 

to  administer  oaths,  285  «i. 

to  grant  adjournments,  285  «i,  291  n. 

to  decide  on  the  question  of  costs,  285  n. 

to  compel  attendance  of  witnesses,  289  n. 

to  report  in  favor  of  defendant  if  plaintiff  fails  to  appear,  290  «» 

to  hear  proof  in  absence  of  the  party,  290  «. 

may  open  the  case  after  it  has  been  submitted,  and  receive  further 
testimony,  290  n. 

to  refuse  to  hear  further  testimony  merely  cumulative,  291  «. 

cannot  admit  testimony  €U  bene  nm^  291  «. 

to  determine  value  of  penonal  property  recovered,  340. 

to  determine  value  of  subject  matter  of  action,  349. 

to  execute  conveyance  or  real  property  adjudged  to  be  sold,  309. 
report  (f-~ 

when  to  be  made.  291  n. 

may  be  oompellea  to  make,  291  «. 

must  state  facts  found  and  conclusions  of  law  separately,  291 «. 

most  state  all  the  material  facts  put  in  issue,  292  «. 

how  to  be  signed,  292  «. 

to  be  delivered  to  the  attorney  of  the  prevailing  party,  292  fk 

is  conclusive  in  case  of  conflict  of  evidence,  292  «i. 

on  whole  issue  need  not  be  confirmed,  292  «. 

to  enable  court  to  act,  must  be  confirmed,  292  n. 

of  amount  due  in  mortgage  cases  must  be  confirmed,  293  «. 

of  damages  sustained  by  reason  of  an  injunction,  292  «w 

when  the  court  will  set  aside  or  review  it,  293  n. 

how  reviewed,  294  n, 

entry  of  judgment  on,  294  fi. 

review  of  judgment  on,  294  n, 

when  to  have  eflect  of  special  verdict,  294. 

lien  on,  for  fees,  285  «. 

interest  on,  349. 
fees  of,  296. 

cannot  be  examined  as  a  witness  on  a  reference  before  htm,  291. 
examination  in  proceedings  supplementary  to  execution  asaaUy  had 
before,  328  n.  '  ^ 
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REFEREE— continued. 

to  report  evidence  or  fids  in  pioeeedinp  supplementary  to  tbe  execu- 
tion, may  be  appointed,  334. 
powers  and  duties  of  the  referee  so  appointed,  334  n. 
when  special  report  to  be  furnished,  493. 
REFERENCE,  defined.  284  n. 

cannot  oe  had  without  an  order,  287  n. 

when  order  may  be  made  by  consent,  284,  284  n. 

when  may  be  compelled,  285,  285  n. 

how  ordered,  287  «. 

proceedings  after  order  for,  289  «. 

proceedings  on.  290  n. 

when  proceedings  on  will  be  reviewed,  293  «. 

notice  of  trial  on,  289,  289  n. 

in  proceedings  supplementary  to  execution  when  ordered,  328  «. 

334. 
in  foreclosure  cases,  471. 
in  actions  for  divorce,  478,  479. 
«        "      «  partition,  481. 
to  a$aeu  damaget'^ 

on  judgment  for  want  of  answer,  257,  261  fi. 
**         "*         on  issue  of  law,  283. 
to  aoetrtmn  damaga  </  ktj'unctum — 

when  may  be  ordered,  234,  235  n,  236  «. 
report  of  referee  on,  must  be  confirmed,  236  n. 
motion  to  confirm,  how  made,  236  «. 
what  items  of  damages  allowed  upon,  236  fi. 
to  report  faeto — 

report  has  the  effect  of  a  special  verdict,  294,  449. 
in  existing  suits,  449. 
REHEARING,  in  court  of  appeals,  when  to  be  had,  29. 

at  general  term  of  supreme  court,  when  ordered,  32. 
of  appeal  in  superior  court,  and  New  York  eommon  pleas,  44. 
right  to  move  for,  in  actions  under  the  code  abrogatecl,  295  fi. 
in  existing  suits,  451. 
See  New  Trial. 
RELIEF,  \egi\  and  equitable  in  one  action,  66  n. 

amendments  as  to  amount  of  demanded,  189  n,  194  «. 
amendments  as  to  nature  of,  195  n. 
when  there  is  no  answer,  301. 
in  other  cases,  301. 

to  be  clearly  specified  in  the  judgment,  303. 
RELIGIOUS  CORPORATION,  county  court  may  decree  mortgage  or  sale  of 

real  property  o£  37. 
REMEDIES,  division  of,  18. 

'  civil  and  criminal  not  merged,  19. 
See  Eiectiim  rf  Remedy. 
REMITTirUR,  from  court  of  appeals,  27,  27  «. 

form  of,  28  «,  458. 

after  affirmance,  or  reversal  by  default,  458. 
REMOVAL,  of  occupants  from  State  lands,  within  the  jurisdiction  of  the  comity 

court,  37. 
of  causes.    See  Tranrfer  of  cau$e»-^ 
RENEWAL  OF  MOTIONS,  special  motions  cannot  be  renewed  without  leave, 

415  «,  487. 
RENT,  proceedings  for  recovery  of,  not  affected  by  the  code,  444  «i. 
REPLEVIN,  the  chapter  of  the  code  relatine  to  the  claim  and  delivery  of  peiaonal 

property,  is  a  substitute  for  tne  action  of,  218  n. 
never  was  in  all  cases  a  concurrent  remedy  with  trt$pa»$  de 

oiportatie^  219  n. 
the  former  practice  in  actions  of,  in  force  in  some  respects,  218  «. 
REPLT,  when  to  be  put  in,  and  what  to  contain,  169. 
may  be  demurred  to,  171. 
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REPLT— contiDiiecL 

wppleoMiita],  wImh  maj  b«  p«t  ia,  IH. 

unendment  of^  197  «. 

See  PUadmg, 
REPORT,  of  referee,  291. 

REPORTS  OF  CASES  adjiidsed  in  ftmisB  ■ttlM^  beoki  of;  pwompttT*  eridenoe 

of  t^  tew  in  «Mk  etatei,  420. 
RESIDENCE  of  attorney  to  be  eodoned  on  papen  and  ptoadmy  toba  wnrad,  461. 

Wac»  ^,  what  if  meant  by,  461 «. 
RESIDENT,  who  ii,  203  «. 
RESIDENT  DEFENDANT,  when  he  may  be  aNved  wttk  anmona  by  puUka- 

tian,196. 
RESPONDENT,  who  ie,  361. 

RESTITUTION  may  be  orders^  in  aetkn  whaaa  aeirke  ef  anrnmnna  waa  by  paih- 

hcation,  127, 257. 
on  revenal  of  justice's  judgment,  384. 
RETAINER,  notice  of,  an  appearance,  461. 


cf  aUormeff  is  a  proceeding  in  the  eanaa,  344  «. 
notice  of  Mil  imports  notice  of  retainer,  462  «. 


RETURN,  of  process,  kc^  how  eompellad,  461. 
of  justice,  381,  487. 
of  clerk  to  court  of  appeals,  45& 
further^  may  be  oideiea,  382. 
REVERSAL,  tfjudgmmi^ 

in  part,  costa  on,  341. 
by  defait,  382, 498. 
REVIEW  of  questions  of  law  and  fact  arising  on  a  trial  of  a  qaastiaB  af  iMt  by  the 

court,  how  obtained,  288. 

REYTVOR  amd  Mpn/rami/,  complaint  in  nature  of,  whan  necessary,  96. 

RIGHT  OF  ENTRY,  action  after  aecraal  U,  70. 

ROADS.    See  IWiytfo  RooiTs,  Radrmtd; 

ROCHESTER,  mayor's  coiirl,  certain  actions  in,  tnosfenad  to  snausia  comt,  31 «. 

aboliahad,  43  fi. 
ROLL.    See  Judgnmd  RM, 
ROOMS  for  court  of  appeals,  sheriff  to  provide,  29. 

for  ^eral  ana  special  terma,  drcuat  caarts,  and  caorta  af  ayar  and  laa» 

mwer,  sheriff  to  povide,  84. 
lor  supreme  court.  Ice.,  supervisors  to  ptovida,  3fl. 
lor  supreme  court,  when  sneriff  to  provide,  3d. 
RULE  AND  ORDER,  in  no  case  include  a  judgment,  298. 

hy  dffamU^  coansel  on  taking,  to  andoaaa  with  nuDa^  hit^ 
466. 
RULES,  all  inconsistent  with  oode  repealed,  442. 

judges  to  meet  to  revise,  and  make  new,  443. 

of  court  of  appeals,  465, 

of  supreme  court,  460. 

of  superior  court,  491. 

of  New  York  common  pleas,  495| 

in  justices'  courts,  01 » 

of  avidanea.   See  Fkidnm, 


s. 


SALARIES  of  judges  of  superior  eouit,  46. 

^  of  New  York  common  pleas,  46. 

of  crier  of  supreme  court  45. 
"         of  New  Qork  common  pleas,  45. 
SALE  of  mortgagfd  premitn,  county  court  may  order,  37. 
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SALE,  of  mortgaged  premiiei    eontinued. 
of  iwl  Mtiite,  315  Ik  471, 474. 

^        "      of  infant,  toumty  eonrt  mAy  decme,  37. 
of  penonal  estate,  315  n. 
of  perishable  property,  248,  369. 
of  vessels,  24& 
SALVAGE,  jurisdiction  of  superior  court  in  cases  of^  42  «. 

SATISFACTION  cf  extaUum,  when  debtor  to  judgment  debtor  may  make,  328, 

329  n. 
what  property  may  be  ordered  to  be  applied  to,  331  n. 
of  judgmeni,  now  effected,  321  «. 
of  mortgage,  county  court  has  jurisdietioii  o£  37. 
SCIRE  FACIAS,  writ  of^  abolished,  428. 

action  in  place  of,  429. 

SEALED  INSTRUMENT,  time  lor  commeocinc  action  on,  73. 
SECRETARY  q/  Slate,  appointment  of  temos  to  be  transmitted  to,  35. 
SECURITY /or  wrts- 

provisions  of  revised  statutes,  as  to,  not  repealed,  338  «. 

m  suits  in  superior  court,  338  n 

on  certiorari  to  revene Judgment  of  a  iustice  of  the  peace,  338  «. 

where  nominal  plaintiff  is  a  non-resident,  338  n, 

where  plaintiff  is  a  non-resident,  338  «i. 

**  ^      an  insolvent  debtor,  in  certain  cases,  338  «. 

bond  for,  need  not  follow  the  precise  words  of  the  statute,  339  «. 
bond  for,  should  be  executed  by  sureties  alone,  339  «. 
action  on  bond  for,  339  n. 
where  plaintiff  ia  committed  in  execution  for  a  dime,  338  «. 

*"  **      an  infiint,  338  n. 

temporary  absence  from  State  does  not  entitle  defendant  to,  339  «. 
where  pudntiff  has  given  security  on  issuance  of  an  attachment, 

339  n. 
application  for,  when  to  be  made,  339  «. 
how  waived,  339  «i. 
one  surety  sufficient,  339  n. 
plaintiff's  attorney  may  be  surety,  839  m. 
substitution  of  surety,  339  «. 
exceptions  to  surety,  339  «. 
amount  of,  339  n. 
motion  to  increase,  339  «. 
effect  of  neclecttttg  to  file,  339  n. 
«»  svrtse,  plaintiff  to  give,  207. 

M  «0adbiMiir,  plaintiff  to  give,  247. 

by  defendant  on  return  of  property  to  him,  251. 
m^Mm  ami  delwtry^  by  plaintiff,  220. 

by  defendant,  222. 


where  no  special  provision  on  the  subject,  234. 
to  set  aside  a  judgment,  234  «. 
in  the  superior  court,  234  n, 
to  suspend  business  of  corporation,  237. 
on  tgppeal  to  court  of  appeals^  365,  366,  367,  368. 
to  supreme  court  from  inferior  court,  370. 
from  circuit  and  special  term  to  general  tenn,  372. 
from  orders,  373. 
from  justices'  courts,  380. 
on  rehearii^  in  existing  suits,  450. 

on  taking  a  judgment  by  default,  257. 

SEDUCTION,  is  an  imury  to  the  person,  184  ». 

action  for,  cannot  be  brought  m  justices'  eouits,  51. 
costs  in  actions  for,  340. 
SEIZIN,  when  necessary.  70. 
SEPARATE  TRIAL,  when  court  may  order,  271. 
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SEPARATION,  actum  fo 

reference  to  take  proof  of  material  facts  in  oomplamti  479. 
plaintiff  may  be  examined  in,  470. 
SERVICE  of  tummom^ 

by  whom,  122. 
00  whom,  122. 
by  publication,  126. 
out  of  the  Sute,  127,  130  n. 
time  for,  may  be  fixed,  132. 
when  complete,  133. 
proof  of,  133,  487. 
cives  jurisdiction,  134. 
fee  for,  when  taxable,  134  n. 
cf  ptocttt 

from  what  facts  the  court  will  infer  an  intention  to  avoid,  245  m. 
concealment  to  avoid,  what  is,  246  n. 

on  eorporcUioHM^  provisions  as  to,  appUed  to  justices'  couiU,  59. 
<f  eomplaini-' 

with  summons,  120. 
with  notice  of  no  personal  claim,  121. 
after  demand,  120,  121. 
time  for  121, 121  «. 
of  notict$  and  papers^  420. 
by  mail,  421. 

on  defendant  who  has  not  answered,  422. 
on  non-resident  defendant,  422. 
on  attorney,  423. 
of  amended  pleading,  156. 
of  injunction  order,  226  n. 
to  bnng  into  contempt,  423. 
of  notice  of  motion,  422. 
of  affidavit  of  merits  to  prevent  inquest,  272  n. 
SESSIONS,  See  Courti  of  Seuiona. 
SET  OFF,  of  costs,  or  recovery,  384. 
effect  of  assignment  on,  84. 
defense  of.    See  Counterclaim, 
SETTLEMENT,  cost  on  a,  358. 
SEVERAL  attachmentt  may  issue  at  same  time,  247. 
debtors,  See  Joint  and  teveral  debtors, 
executions  may  issue  at  same  time,  309. 
SHAM  ANSWERS  AND  DEFENSES,  may  be  stricken  out  on  motion,  168. 

what  is  a  sham  answer,  168  «i. 
demurrer  after  motion  to  strike  oat,  when 

it  will  be  allowed,  168  «i. 
judgment   after  answer  stnick  out  as 
sham,  &c.,  169  n. 
SHERIFF,  when  required  by  the  code  to  serve  summons,  &c.,  he  is  bound  to  do  so 
as  if  it  were  process,  &c.,  &c ,  423. 
when  a  party,  coroner  to  perform  the  duties  o^  423. 
to  provide  rooms,  &c.  for  court  of  appeals,  29. 
'^  **  ^    for  general  and  special  terms  of  the  si^wema  oomt 

circuit  courts,  and  courts  of  oyer  and  terminer,  34,  35. 
action  against,  to  be  within  two  years,  74. 
action  against,  for  escape,  to  be  within  one  year,  74. 
may  sue  in  his  own  name,  86  n, 
to  serve  summons,  122,  122  «. 
to  return  summons,  122,  122  «. 
proof  of  service  of  summons  by,  133, 134  n, 
fee  for  service  of  summons,  134  n. 

**      return  of  process,  &c.  by,  how  compelled,  461. 
may  return  process  by  mail,  314  n. 
fees  of,  223  n. 
dutin  df  ^,  incident  to  arrett — 

to  execute  order  by  arresting  defendant,  209. 
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SHERIFF-— oontinued. 

to  deliver  copy  order  of  arrest  and  affidavit  to  defendant,  209. 

to  accept  bail  or  deposit,  209,  210  n. 

to  arrest  defendant  at  instance  of  bail,  210. 

to  deliver  order,  with  return  endorsed,  and  certified  copy  undertaking  of 
bail  to  plaintiff,  211. 

may  give  notice  of  justification  of  bail,  211. 

when  exonerated  from  liability,  213. 

to  give  defendant  a  certificate  of  deposit,  213. 

to  pay  deposit  into  court,  213. 

when  liable  as  bail,  214. 

proceedings  on  judgnjent  against,  214. 

liability  ofbail  to,  214. 

to  file  affidavits  on  which  arrest  is  made,  488. 
diUUi  of^  incident  to  attachment-^ 

to  proceed  on,  as  in  case  of  attachment  a^inst  absent  debtors,  247. 

to  attach  all  the  real  and  personal  estate  m  the  county,  247  n. 

to  make  an  inventory.  247  n. 

inventory  to  be  signed  and  returned,  247  «. 

in  case  of  claim  of  third  party,  to  summon  a  jury  to  try  the  claimant's 
right,  247  n. 

to  collect  and  receive  debts,  247. 

to  take  legal  proceedings  to  recover  debts,  credits,  &c.,  of  the  defendant, 
247. 

to  sell  perishable  property,  248,  369. 

to  sell  vessels,  248. 

as  to  property  incapable  of  manual  delivery,  248.^ 

to  serve  certified  copy  of  warrant  of  attachment  in  certain  cases,  248. 

to  satisfy  judgment  out  of  property  attached,  249. 

as  to  residue  of  attached  property  after  satisfaction  of  judgment,  249. 

may  permit  actions  to  be  in  name  of  plaintiff,  250. 

on  judgment  for  the  defendant,  250. 

on  discharge  of  the  attachment,  251. 

to  return  warrant  and  proceedings  thereon,  251. 

fees  of^  252. 
diUitB,  4^.,  incident  to  claim  and  delivery  of  perwnal  property. 

may  be  required  to  take  property,  220. 

to  approve  sureties,  220,  221  «. 

to  take  property,  221. 

to  deliver  to  the  defendant  a  copy  of  the  affidavit,  notice,  and  under- 
taking, 221  n. 

responsible  for  plaintiff's  sureties,  221. 

when  to  deliver  property  to  the  plaintiff,  222.  * 

when  responsible  for  defendant's  sureties,  223. 

proceedings  by,  where  the  property  is  concealed  in  building  or  enclos- 
ure, 223. 

to  keep  property  in  a  secure  place,  223. 

his  fees  and  expenses  for  taking  and  keeping,  223,  223  n. 

when  property  claimed  by  thii3  party,  225. 

to  file  notice  and  affidavit,  with  proceedings  thereon,  226. 
duty  of^  4^c.,  incident  to  execution, 

former  laws  apply  to,  314. 

to  levy  on  and  seize  goods,  314  n. 

may  levy  his  fees,  315  n. 

poundage,  315  n. 

may  sell  real  estate,  315  «. 

to  execute  conveyance  of  real  properhr  adjudged  to  be  sold,  309. 

proceedings  on  official  bond  of,  not  aflected  by  code,  444  n, 
SHERIFF'S  JURY,  court  cannot  order  issues  of  fact  to  be  tried  by,  267  n. 

See  Auettment  of  damage, 
SHIPS,  proceedings  for  collection  of  demands  against,  444  n. 

See  Veudt. 
SLANDER,  actions  for-^ 

cannot  be  brought  in  courts  of  justices  of  the  peace,  51. 
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SLANDER,  amtiniMd— 

eotit  in,  940, 341  m 
answer  in,  181. 
eomplaint  for~- 
bow  iteted  in,  190. 
•hoiild  allege  the  worda  to  have  been  apoken  in  tiie  bearing  of  aome 

one,  151 II. 
ahouM  etate  preciae  worda  uwd,  151  «. 

omitting  to  atate  tiane  and  place  of  uttering  tbe  alander  doea  not 
render  it  demurrable,  151  n. 
SOLICITOR.    SeeJiiomey, 
SPECIAL  PROCEEDINGS,  defined,  19. 

aaaesament  of  damagea  on  layitig  out  plank  road  ia, 

ion. 
appeal  from  final  order  in,  to  court  of  appeala,  tt. 
provisional  remedies  are  not,  23  «,  217  «. 
proceedinga  sopplementanr  to  ezecotion  are,  323  «. 
coata  of  reviewing  the  deciaion  of  mi  inforiar  oooit 

in,  355. 
verdict  in,  274. 

certain,  not  affected  by  the  eode,  444  n, 
SPECIAL  TERMS,  for  what  purpose  eataUished,  32  n. 

and  general  terma,  distinctions  between  powers  of  court  at,  32  «. 

of  supreme.court,  a  kind  of  court  of  chancery,  33  «. 

of  auperior  court,  401. 

of  New  York  common  pleaa,  495. 

of  nupnmt  €(mri~^ 

existing  provisions  of  kw  as  to^  repealed,  30. 
preacribed,  31, 490. 
extraordinary,  34. 
inability  of  judge  to  hold,  35. 
isauea  of  fact  m  the  supreme  court  when  tbe  trial  ia  not  Vy  jury 

to  be  tried  at  dreuit  or  special  term,  267. 
iaauea  of  law  to  be  tried  at  a  circuit  or  apecial  term^  268. 
isauea  of  law  on  general  term  calendar  of  fiist  diatnct  tianafer- 

red  to,  266  n. 
in  first  district,  453. 

non-enumerated  motiona  to  be  heard  at,  467. 
SPECIAL  VERDICT,  defined,  274. 

when  jury  may  render,  274. 
when  to  control  general  verdict,  274. 
^  when  referee's  report  to  have  effi^ct  of,  294. 

how  aettled,  464. 
turning  a  eaae  into,  464, 465  «. 
Bee  rtrnvctm 
SPECIFIC  PERFORMANCE,  county  court  may  decree,  137. 
STAGES,  See  Oioner. 

STATE,  when  action  cannot  be  brought  by  giantee  of  the,  76. 
STATE  LANDS,  removal  of  oecupanta  from,  within  juriadiction  of  county  ooort, 

37. 
STATIONERY,  for  court  of  appeals,  sheriff  to  provide,  29. 

when  supervisors  to  provide,  35. 

when  sheriff  to  provide,  35. 

STATUTE,  complaint  in  actions  given  by,  152  n. 

rule  of  strict  construction  oi^  not  to  apply  to  code,  442. 
prioaU,  how  pleaded,  180. 

of  UmUaiwiL    See  Timafor  eommmcmg  atiiaHt, 

STATUTORY  pnwimns^ 

all  inconaistent  with  code  repealed,  442. 
certain,  not  affected  by  the  second  part  of  the  code,  443. 
nmtdu$,  apecial  not  affected  by  the  second  part  of  the  code,  443. 
STAY  OF  EXECUTION,  the  court  will  grant,  where  lien  of  judgment  baa  oeaaed 

by  lapse  of  time,  310  «. 
by  appeal    See  J^ipetd. 
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STAT  OF  PROCEEDINGS,  order  for,  for  moi»  than  twenty  dayi  cannot  be 

granted,  except  on  motion,  412. 
county  judge  cannot  order,  after  verdict,  412  «. 
no  judge  hae  power  to  order  arbitrarily,  414  n, 
when  an  appeal  is  not.    See  appeal, 
to  move  to  change  place  of  trial,  107  n,  109  ik 
order  for  time  to  make  a  case  is  not,  206  ik 
**      security  for  costs  is,  339  fi. 
"      discovery  is,  462- 
the  right  to  amend  of  course,  is  not,  193  n. 
on  ju(^ptnent  does  not  extend  the  time  to  appeal,  363. 
to  move  for  a  commisaioo,  406  n, 

court  of  appeals,  or  judge  thereof,  may  make  Older  for,  458. 
order  for  discovery  of  books,  &c.  is,  462. 

STIPITLATION  to  try,  when  plaintiff  may  tender,  46fi. 

SUBMITTING  cause  on  printed  arguments,  458. 

SUBMITTING  CONTROVERSY  mthaiU  actum— 

controversy,  how  submitted,  386. 
case  to  be  agreed  upon,  386. 
affidavit  that  controversy  real,  386. 
case  to  be  heard  at  general  term,  and  judg- 
ment rendered  as  in  an  action,  386. 
who  to  furnish  papers  on  argument  of^  468. 
judgment   as  in   other  cases,  but  without 

costs,  387. 
judgment  roll,  how  constituted,  387. 

**      may  be  enforced  or  appealed  as 
in  an  action,  387. 
SUBSTITUTING,  in  cases  of  transfer  of  interest  pindenU  liU,  transferee  may  be 

substituted  as  a  party  to  the  action,  96. 
when  ordered  in  case  of  two  or  more  claimants  of  one  subject 

matter,  99.    See  InterpUadir, 
service.    See  PublicatioH. 

SUIT.    See  Jdkm,  ,      ,  ^ 

SUIT  PENDING  in  another  State  is  no  ground  of  defence,  153  «. 

defense  of,  said  to  be  waived  by  answering  to  the  merits,  158  «. 
suns  certain,  may  be  transferred  from  supreme  court  to  superior  oo\^rt,  46. 

"       in  mayors'  and  recorders'   courts   may  be   transferred  to  county 
courts,  41. 
See  ExiMing  Suits.    Tranrftrrtd  eautei. 
SUMMARY  PROCEEDINGS  to  recover  possession  of  lands.    Appeals  from  jus- 
tice's decision  to  county  court,  38  n. 
SUMMING  UP,  at  circuit,  one  counsel  only  allowed  to,  463. 
SUMMONS,  actions  to  be  commenced  by  service  of;  114. 

formof-^ 

ordinarily,  115, 115  «,  117. 

after  discontinuance  oi  action  in  justice's  courts  by  reason  of  title 

coming  in  question,  53  n,  117  n. 
when  served  without  copy  complaint,  120. 
''         *<  by  publication,  127. 

notice  to  be  inserted  in,  117. 
defect  in,  cannot  be  disregarded,  116  «. 
may  be  amended,  115  n,  116  n. 

**    waived  by  a  general  appearance,  116  «,  119  «. 
cannot  be  amended  of  course,  116  «. 
may  be  amended  by  order,  116  n. 
in  action  for  breach  of  promise  to  marry,  117  «. 
u     against  common  carriers,  118  «. 

•trwcf  q^— 

by  whom  it  may  be  served,  122. 
how  it  must  be  served,  122, 
out  of  the  State,  127, 130  n. 
on  corporation,  123, 123  «. 
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SUMMONS,  9erviee  a^— continned. 

on  foreign  corporation.  123, 123  «. 

**    minor  ander  age  or  fourteen,  123. 

"    person  judicially  declared  to  be  of  unsound  mind,  &c.,  123 

124  n. 
in  other  cases,  123. 
on  insane  person,  125  n. 
on  husband  and  wife,  125  n, 
on  defendant  in  State  prison,  125  n. 
manner  of,  126  n 

Earty  subscribing  may  fix  time  for  service,  122. 
y  publication,  when  ordered,  and  how  made,  126, 127. 
See  PubHeation. 

proof  of  service  of,  133, 134  «,  487. 
effect  of  service  to  eonfer  juiisdictioD,  134. 
fee  for  service  when  taxable,  134  n. 

voluntary  appearance  is  equivalent  to  personal  service  ofj  134. 
cannot  be  amended  of  course,  193  n. 

objections  to,  cannot  be  taken  by  demurrer  or  answer,  157. 
to  be  filed,  422. 

compelling  the  filing  of,  422.  v  •    j 

may  be  filed  by  leave  of  court  after  time  limited  for  filing  has  expired, 

422  n. 
no  notice  of  filing  need  be  given,  423  «. 

in  proceedings  a^inst  heirs,  &c.,  of  deceased  judgment  debtors,  388. 
SUNDAY,  when  reckoned  in  the  computation  of  time,  419. 

service  on  is  irregular,  420. 
SUPERIOR  COURT  (fthe  ory  <j^  New  Yor*— 

jurisdiction  of,  40. 

transfer  of  causes  from,  to  supreme  court,  40,  41  «. 
transfer  of  causes  to,  from  supreme  court,  46. 
jurisdiction  of,  over  transferred  suits.  46. 
IS  of  cooidinate  jurisdiction*  with  the  supreme  ooort, 

41  n. 
has    concurrent   jnrisdiction    with    United    States  eoarts 

in  admiralty  cases,  42  n. 
jurisdiction  cannot  be  conferred  on  by  fraud,  42  n. 
voluntary  appearance  confers  jurisdiction  on,  42  «. 
equity  jurisdiction  conferred  on,  by  judiciary  act,  42  «. 
statutory  provisions  regulating,  42  n.  _ 
defendant  may  appear  to  object  to  jurisdiction  of,  43  ik 
has  it  any  equitable  jurisdiction  1  43  n. 
terms  of,  44. 

**      how  appointed,  44. 
"      by  whom  held,  44. 
general  terms  of,  how  held,  46. 
special  terms  of,        *•  ^^•.    .   ,. 

general  and  special  terms,  may  be  held  together,  46. 
judges  of,  to  receive  no  fees,  44. 
judgment  of,  where  given  and  how  pronounced,  44. 
crier  to  be  appointed,  44. 
to  consist  of  six  justices,  45. 
justices  of,  to  be  elected,  45. 
^         how  voted  for,  45. 
^        how  classified,  45. 
**        vacancies,  how  filled,  45. 
"        salaries  of,  46. 
section  28  of  code  to  apply  to,  47. 

cannot  issue  attachment  against  the  property  of  non-resideBt 
defendants,  242  n. 

SUPERVISORS,  when  process  to  be  served  on.  51  n. 

to  provide  room,  attendants,  fuel,  lights,  and  stationery,  35. 
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SUPERVISORS— continued. 

to  fix  salaries  of  crien  of  superior  court  and  New  York  common 
pleas,  45. 
SUPPLEMENTAL  COMPLAINT,  action  may  be  continued  by  96. 

leave  to  serve,  must  be  obtained,  97  n. 
on  motion  for  leave  to  serve,  tbe  moving  party 
*  must  distinctly  point  out  the  party  entitled 

to  continue  tbe  action,  97  n. 
when  may  be  allowed,  199. 
SUPPLEMENTAL  PLEADING,  when  allowed,  199, 199  n. 

county  judge  cannot  give  leave  to  make,  in  ac- 
tion in  supreme  court,  199  n. 
circumstances  happening  after  the  commence- 
ment of  the  action  must  be  brought  before 
the  court  by,  199  n. 
must  not  embrace  any  matter  known  to  the 
party  at  time  of  putting  in  his  former  plead- 
ing, 200  n. 
U    ?  .:  I        NTART  act,  447. 

proceeding* — 

provisions  as  to,  do  not  apply  to  judgment  issued  and 

returned  before  the  code  went  into  effect,  323  n. 
are  a  substitute  for  the  former  creditor's  bill,  323  n. 
are  special  proceedings,  323  n. 

cannot  be  resorted  to  aAer  an  execution  against  the 
person  has  been  executed  by  the  arrest,  £c.,  of  the 
judgment  debtor,  323  n. 
after  execution   against   property    returned  unsatisfied 
court  may  make  order  for  discovery  of  property  and 
examination  of  judgment  debtor,  323. 
order,  when  granted,  324,  325  n 
See  Order  for  examination  of  judgment  debtor, 
examination  of  judgment  debtor  and  witnesses  on,  324, 

325  «. 
warrant  for  arrest  of  judgment  debtor,  324. 
proceedings  on,  after  warrant,  324. 
See  Warrant  for  arrest  of  judem'  nt  debtor. 
may  be  resorted  to  on  justices'  judgment,  325  n. , 
assignee  may  institute,  325  n. 
examination  of  debtors,  of  judgment  debtor,  or  of  thoee 

having  property  belonging  to  him,  329. 
See  Order  to  examine  debtor  to  judgment  debtor, 
witnesses  may  be  required  to  appear  and  testily  (m,  ai 

on  a  trial,  331. 
witness  and  parties,  how  compelled  to  attend,  331. 
what  property  may  be  ordered  to  be  applied  to  execu- 
tion, 331. 
appointment  of  receiver  on,  332,  333  n. 
prohibiting  transfer  of  property,  332. 
assigned  property,  when  it  cannot  be  reached  by,  332  n. 
proceedings  on  claim  of  third  party  to  tbe  property 
alleged  to  be  the  property  of  the  judgment  debtor,  or 
on  denial  of  indebtedness  by  alleged  debtor  to  judg- 
ment debtor,  33-i. 
costs  of,  335. 

disobedience  to  orders  made  in,  how  punished,  335. 
discharge  from  imprisonment  of  persons  committed  to 

prison  in,  335  n. 
not  stayed  by  the  issuing  of  an  attachment,  245  «. 
SUPPLICAVrr,  writ  (fy  is  not  abolished,  253,  n. 

SUPREME  COURT,  statutory  provisions  as  to  terras  of,  repealed,  30,  499. 

juriadicUon  of,  30, 30  ft. 
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number  of  anonmllj,  32. 
judgment  at,  how  prooowmd,  33. 
where  held,  32, 32  n, 

times  and  pwcet,  &c,  of  holding,  how  appointed,  33. 
general  and  speeial  teimi  o^  may  be  adjooined  bj  entry  on 

miimtea,  34. 
rooms,  attendants,  foel,  &c.,  to  be  proTided  ibr,  35. 
transfer  of  actions  ftom  superior  court  and  New  Toik  «Mfr- 

mon  pleas  into,  41. 
trandiBr  of  actions  from,  to  superior  court,  46. 
rules  of;  460. 

Judges  to  frame  ndes,  443.  • 
former  rules  o(  abrogated,  442. 
SURETIES,  to  jostii^  in  all  cases,  481. 

bonds,  «c.,  of,  to  be  approved  and  acknowledged,  481. 
See  Bail  Securii^, 
SURETY  BONDS,  octfums  on,  justice  of  the  peace  has  jurisdiction  o(  49. 

See  Bomls. 
SURGEONS,  not  allowed  to  testify  to  oertun  matters,  402  «. 
SURPLUS,  moneys,  how  disposed  of,  473. 

SURROGATE,  appeals  from,  not  affected  by  the  second  part  of  the  code,  443, 

444  ft. 
^ppnUfram  rtgydaUt^ 

appesl  to  be  by  petition,  483. 
what  petition  is  to  stale,  483. 

in  matters  of  account,  particular  items  to  be  statedi  483. 
answer  in  the  nature  of  a  cross  appeal,  483. 
order  to  answer  petition  of  appeal,  483. 
guardian  ad  litem  wmj  be  appointed,  484. 
order  to  deliver  copy  of  petition  of  appeal,  484. 
papers  to  be  furoisned  by  appellant  on  nearing,  484. 
costs  on,  355. 
proceedincs  on  official  bond  of,  not  affected  by  code,  444. 
SWAMPS,  MARSHES,  £c.,  proceedings  for  draining  of,  not  affected  by  the  code. 

444i«w 


T. 

TAXATION  o/'eoifs.    See  ^ifriMtmatf . 

TECHNICAL  DEFECT,  court  of  appeals  will  not  reverse  judgment  for,  27  «. 

See  Error  or  defett. 
TEMPORARY  ABSENCE,  what  is  not,  339  «i. 

does  not  entitle  defendant  to  security  for  costs,  330  «. 
TTEMPORART  INJUNCTION,  to  restrain  removal  or  disposition  of  property 

pending  the  action,  227,  230  n, 
after  answer,  233. 
TENANTS  kcidtM  wader  a  judgment  deUor,    See  Joint  dAtior^  4v. 
TENANT  FOR  LIFE,  interest  of,  how  calculated,  482. 
TENDER  9fUr  actum  brongkt^  provisions  of  revised  statutes  as  to,  not  repealed^ 

301  n. 
TERMS  of  court  of  appeals,  28. 

of  supreme  court,  circuit  courts  and  courts  of  oyer  and  terminer,  30, 32, 

499. 
appointment  of,  to  be  transmitted  to  Secretary  of  Stete,  35.      . 

«  **       published,  35. 

of  superior  court,  44,  491. 
of  New  York  common  pleas,  44, 498. 
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TERMS— continued. 

of  supreme  court  in  the  fint  district,  453. 
cirenits  and  oyer  and  terminer,  499. 

of  county  conrts,  38, 39. 

TESTIMONY  of  parties,  395. 

of  witnesses,  402. 
taking^  by  commission,  405  n. 
*'         conditionally,  408  n. 
TITUS  need  not  be  set  forth  in  answer  to  action  to  recover  property  distrained, 
damage  fea$ant,  182. 
of  eatue  not  changed  on  appeal,  361.       ^ 
of  affidavit,  418. 
to  real  property — 

justices  of  the  peace  have  no  jurisdiction  of  actions  involving,  51. 
when  it  comes  in  question,  52  n. 
answer  of  title  in  justices'  courts,  22. 
when  defendant  precluded  from  drawing  it  in  question,  55. 
costs  when  it  comes  in  question,  340. 
TIME  to  serve  complaint  after  demand,  320. 
to  answer  or  demur,  152. 
to  reply,  169. 

within  which  to  amend  of  course,  190. 
for  service  of  notices,  &c.,  422. 
for  notice  of  trial,  268,  268  n. 
for  appeal,  363,  364,  440. 
to  bring  on  appeal  from  justices*  court,  362. 
to  return  execution,  313. 
to  comply  with  conditional  order,  469. 
to  make  a  case^  463. 

to  turn  case  into  special  verdict  or  exceptions,  464. 
to  serve  amendments  to  case  or  exceptions,  464,  465. 
hoiD  computed — 

excluding  the  first,  and  including  the  last,  419. 
if  last  day  be  Sunday,  419. 
on  notice  of  trial,  419  n. 
on  order  allowing  further  time  for  appeal,  419  n. 
notice  for  adjusting  costs,  350  n. 

Sunday,  an  intermediate  day,  is  it  to  be  included  ?  419  n. 
for  publication  of  notices,  425. 
when  act  to  be  done  after  thirty  days,  419  n. 
on  order  granting  additional  time,  419  n. 
for  publication  of  legal  notices,  419  n. 
to  take  proceedings,  except  appeal  may  be  enlarged,  417,  458. 
additionalthovr  computed,  417  n. 
TIMES  for  commencing  actione — 

provisions  as  to^  applied  to  justices'  conrts,  59,  64. 

in  general,  68. 

objections  that  actions  not  commenced  in  timemvstbe  taken  by  answer 

69. 
for  the  recovery  of  real  property,  69. 
other  than  for  the  recovery  of  real  property,  73. 
general  provisions  as  to,  75. 
TOWN  and  county  officers^  snits  against  in  justices'  conrts,  51  n. 

may  sue  in  their  official  capacity,  85  n. 
TOWNS  are  corporations,  51  n. 
TRANSCRIPT  of  judgment  may  be  filed,  305. 

efiect  of  filing  as  a  lien,  305. 

perfecting  an  appeal  and  giving  security  to  stay  pro- 
ceedings does  not  prevent  respondent  from  filing, 
305  n. 
clerks'  fees  for  making,  306  n, 
of  juetieee^  judgment,  \uti\ct  to  furnish,  56,  64  n. 
may  be  filed  and  docketed,  56,  64. 
37 
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TRANSCRIPT  ef  jmslicei^  judgmeHt-^oniinnod, 

effect  of  filing  and  docketiug,  56,  64^  64  ft. 
when  not  ft  lien,  56. 

when  may  be  filed  nunc  pro  tunc^  64  n. 
TRANSFER  o/  eau$e9^ 

fiom  rapreme  to  toperior  court,  46. 
"     superior  to  supreme  court,  40. 
"     mayors'  or  recorders'  court,  41. 
of  froperty'— 

judge  may  order  jud^ent  debtor  to  pve  nndertaking  not  to, 

324. 
when  may  be  forbid,  332. 
eonfefluon  of  judgment  is  not,  389. 
of  hearing  of  motion  or  order  to  show  cause,  417. 
of  papers  on  file  on  change  of  plaoe  of  trial,  459. 
of  intereet — 

of  party  to  action  not  to  abate  the  suit,  96. 
name  of  assignee  may  be  substituted,  96. 
TRANSFERRED  CAUSES,  jurisdiction  of  superior  court  over,  46. 

hearing  of.  47. 
appeal  from  judgment  in,  47. 
TRANSITORIT  ACTIONS.  See  Local  and  Uanoitory  aeiione, 
TRESPASS  on  real  property,  time  for  commencing  action  for,  73. 

injunction  to  restrain,  229  n, 

provisions  of  revised  statutes  as  to,  not  affected  by  the 
code   ^44  n 
TRIAL,  definition  of,  266. 

under  the  code  and  the  former  system,  difference  between,  266  n. 
the  taking  a  dismissal  of  the  complaint  under  section  258  is,  266  ir. 
the  motion  for  judgment  under  section  247  is,  264  n. 
of  issues  of  fact  to  precede  the  trial  of  the  issues  of  law,  266  n. 
place  of.    See  Place  of  trial. 

either  party  giving  notice  may  bring  on,  and  in  the  absence  of  adverse  par- 
ty, take  a  dismissal  of  the  complaint  or  a  verdict  or  judgment,  271. 
oeparatey  between  a  plaintiff  and  one  or  some  of  the  defendants  may  be 
had,  271. 
former  practice  as  to,  272  n. 
plaintiff  to  furnish  court  with  oopy  summons  and  pleadings  on,  273. 
when  defendant  to  furnish  copy  pleadings,  &c.»  273. 
amendments  at,  189  n,  194  n. 
costs  on  poB^>onemQnt  of,  352. 
number  of  counsel  on^  463. 
notice  of — . 

either  party  may  give,  268. 

length  of,  268,  268  n. 

on  9th  for  Monday  the  19th,  sufiicient,  268  n. 

in  New  York  common  pleas^  268  n. 

must  be>srved  on  each  defendant  who  appears  separately,  and  by  a 

separate  attorney,  269  n. 
where  there  are  two  or  more  actions  between  the'same  parties,  269  n, 
must  state  plaintiff's  intention  to  take  an  inquest  or  he  cannot  do  so, 

269  Ji. 
where  besides  the  issue  to  be  tried,  there  are  damages  to  be  anposped, 

26911. 
when  defendant  notices  the  cause  for  trial,  and  he  seeks  relief  other 

than  a  dismissal  of  the  complaint  with  costs,  269  n. 
may  be  countermanded,  269. 

if  insufficient,  and  the  party  proceeds  to  trial,  and  in  the  absence  of 
the  other  party,  obtains  a  verdict  or  judgment,  such  verdict  or 
judgment  will  be  irregular,  269  n. 
in  court  of  appeals,  268  «. 
before  referees,  either  party  may  give,  268  n. 
either  party  giving,  may  bring  issue  to  trial,  271. 
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TRIAL,  notice  o/-Hsoatintted. 

by  jury,  bow  waived,  280. 
by  the  court  of  queetion  of  fact — 

decisiou  to  be  given  in  writioif,  and  be  filed  with  the  olerk  within 

twenty  days,  381. 
judgment  on  decision,  how  entered,  981, 281  n. 
judgment  on  decision  need  not  to  be  in  the  hand  writing  of  the 

judge,  282  n, 
finding  of  judge  on,  what  to  contain,  281  n. 
finding  by  judge  on,  to  be  treated  as  a  verdict  of  a  jury,  281  n. 
for  the  purpoee  of  an  appeal  either  party  may  except  to  a  decision 

on  a  matter  of  law,  arising  on,  282. 
a  review  of  the  evidence  appearing  on,  how  obtained,  283. 
questions  of  law,  how  and  when  reviewed,  282. 
questions  of  fact,  how  and  when  reviewed,  282. 
Ay  referee — 

by  consent,  ftM. 
by  order  of  the  conrt,  285 
mode  of,  289. 
notice  of,  289,  289  n. 

See  Notice  of  TrialiPoetponement  ofTrial^Jury  Trial,NewTriaL 
TROY,  Afayor's  court  of,  statutes  relating  to,  42  n. 

recorder  of,  statutes  relating  to,  42  n 
TRUST  COMPANY,  need  not  give  security  when  guardians,  475  n. 

accounts  of  deposits  with,  486. 
orders  to  draw  moneys  fi-om,  486. 
TRUSTEE  of  an  expreee  truet,  may  sue  without  joining  party  in  interest,  85. 
who  is  a  trustee  of  an  express  trust,  85. 
costs  in  an  action  by  or  against,  355. 
TURNKEY,  cannot  be  bail,  210  n.   . 
TURNPIKE  ROADS,  jurisdiction  of  county  courts  as  to,  37. 


u. 

UNCERTAIN,  See  IndefinUe  and  uncertain. 
UNDERTAKING,  to  be  proved  or  acknowledged,  481. 

to  be  filed,  425. 
amendment  of,  196  n. 
on  atttichment — 

requisites  of,  246  n. 

omission  to  give,  would  render  attachment  void,  246  ti. 

if  one  given  be  insufficient,  can  another  be  substituted  ? 
246  n. 

must  plaintiff  join  in  7  247  n. 

in  the  form  of  a  penal  bond,  would  be  sufficient,  247  n. 

how  disposed  of,  on  judgment  for  the  defendant,  250. 

by  plaintiff  on  attachment  to  indemnify  sheriff  agieiinst  costs 
of  action  to  recover  things  in  action  of  the  defendant,  250. 
on  order  of  arreet — 

requisites  of,  207. 

affidavit  to  be  annexed  to,  207. 

to  be  filed,  208  fi. 

copy  of,  need  not  be  served  on  defendant,  208  n^ 

irregularity  in,  208  n. 
of  bail  on  arreet^^ 

requisites  of,  209. 

proceedings  upon,  against  bail,  210. 

copy  to  be  delivered  to  plaintiff,  21 1. 
on  injunction — 

generally,  234. 
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UNDERTAKING,  m  tJi;inii7<toi»— continned. 

to  Bospend  botineM  of  a  eorponUioB>  237. 

daoMiret  on,  334,  234  «. 

Soe  Referemeet  U  a§e€rtain  dtammg€9  011  injwuti^m, 

leave  to  proceed  on,  to  be  obtained,  235  n. 

irrefnilarity  in  proceedings  on,  how  taken  adTantafe  of, 

23511. 
defect  is  no  cause  for  ▼seating  injunction,  239  «. 
shoald  be  6Ied,  235  «,  425. 
effect  of  omitting  to  61e,  235  n. 
6y  judgment  debtor — 

not  to  dispose  of  his  property,  when  required  to  be  giTon. 

324. 
punishment  for  neglecting  to  give,  324. 
on  appeal-^ 

requisites  of,  365, 365  n. 

■'       to  stay  execution,  367. 
from  judgment  for  sale  of  mortga^^d  premisea,  366, 367  m. 
may  be  in  one  instrument,  or  several,  36d. 
must  be  filed,  369. 
See  Seeuritfon  AppetU, 
to  the  New  York  common  pleas,  380. 
on  answer  of  title  in  justices'  court,  53. 
effisct  of  omitting  to  give  the  undertaking,  55. 
by  plaintiff,  on  chiim  and  delivery,  220. 
by  defendant  on        "  '*        222. 

on  claim  by  third  party  to  property  taken  on  daim  and 
delivery,  225. 
UNITED  STATES  COURTS,  arrest  and  bail  in,  201  n. 

provisions  of  courts  as  to  liens  of  judgment,  extend 
to  judgment  of,  305  n. 
UNSOUND  MIND.    See  Person  of  Unwound  Mind, 
USURPING  office  or  franehUe— 

action  for,  431. 
penalty  for,  433. 
USURY,  when  the  defendant  will  not  be  restrained  from  setting  up  the  defence  of, 
162  ft. 
answer  of,  165  n. 

corporation!  not  to  set  up  the  defence  of,  165  a. 
USURY  LAWS,  complaint  for  goods  received  in  violation  of,  151  n. 
UTICA,  recorder^ e  court  of,  statutes  relating  to,  43  n. 


V. 

VACANCIES  In  judgeship  of  superior  court  and  New  York  common  pleai^  how 

supplied,  45. 
VALUE  of  life  estate,  how  computed,  482. 

VARIANCE,  not  to  be  deemed  material  unless  it  has  misled  the  adverse  party,  188. 
may  be  amended  on  terms,  189. 

instances  of  material  and  immaterial  variances,  189  n,  190  n. 
immaterial,  amendment  of,  190. 

in  proceedings  in  justices'  courts,  when  to  be  disregarded,  58. 
See  Amendment,  Mietake, 
VENUE,  distinction  between  venue  and  place  of  trial  still  preserved  for  some  pur- 
poses, 106  n. 
affidavits  concerning,  what  to  state,  471. 
See  Place  of  Trial. 
VERDICTS,  may  be  general  or  special,  274. 
general,  defined  274. 
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VE:KDICT&--oontianea. 

special,  defined,  274. 

what  it  iDHflt  state,  274  n. 
rale  as  to  deoieions  on,  274  n. 
when  coart  may  direct,  374. 
may  be  directed  to  be  in  writing,  274. 
to  be  filed  with  clerk  and  entered  on  the  minutea,  274. 
general  or  special,  when  jvry  may  render  at  their  discretion,  274. 
ahonld  comprehend  the  whole  issues  submitted  to  the  jury,  275  n. 
may  find  some  issaes  for  plaintiff  and  some  for  defendant,  275  n. 
should  not  be  for  more  than  the  amount  claimed,  275  n. 
for  double  or  treble  damages,  275  n, 
may  assess  damages  contingently,  276  n. 
jury  may  correct,  276  n. 
may  give  defendant  affirmatire  relief,  277. 
interest  on,  when  allowed,  349. 

county  judge  cannot  order  stay  of  proceedinga  after,  412  n. 
plaintifF  need  not  be  called  on  rendition  of,  466. 
VBRIFICATIOK  ofpUadinga^ 

when  necessary,  171. 
how  to  be  made,  171. 
when  it  may  be  omitted,  172. 

**  by  the  attorney  or  agent,  172. 

should  not  be  before  the  attorney  of  the  party,  172  n. 
by  bookkeeper  not  sufficient,  173  n. 
forms  no  part  of  the  pleading,  173  n. 
defect  in,  now  taken  advantage  of,  173  n. 
copy  of,  must  be  served  with  pleading,  173  n. 
when  a  nullity,  173  n. 
out  of  State,  174  n. 
by  foreigner,  174  it. 
by  a  markaman,  174  «. 
by  a  deaf  and  dumb  peraon,  174  n. 
by  an  infant,  173  n. 
VBSSEI^i  proceedings  for  collection  of  demanda  against,  not  affected 
444n.         *  I 

sale  of,  on  attachment,  248. 
assaults  on  board  of.    See  AM9ault§. 
See  Owner. 
VOLUNTARY  APPEARANCE,  equivalent  to  peraonal  service  of  the  summons, 

134. 
waives  all  defecta  in  the  prooeas,  134  n. 
See  Appearance. 


w. 


WAIVER  of  irregnlarity  in  service  of  notice  of  papers,  421  n. 

of  appeal  to  the  court  of  appeals,  what  deemed,  455,  456. 
of  right  to  security  for  costs,  339  n. 
of  a  case,  what  deemed,  464. 
of  costa  of  circuit,  345  n. 
of  defect  in  process,  134  n. 

<*  verification  of  a  pleading,  173  n. 

"  form  of  pleading,  159  n. 

"  appointment  of  referee,  287  n. 

of  trial  by  jury,  280. 
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WARRANT,  nnder  aet  abolkhiii|r  impriMmment  for  debt  may  now  iaroe  in  all 

eaaei  preaeribed  by  that  act,  201  n. 
of  attorney,  given  before  July,  1848,  judgment  on,  45^ 
ofattaehment.    See  Attaehment 
for  arrert  of  judgment  debtor,  324. 
WASTE,  injonotion  to  restrain,  229  it. 

action  of,  aboliehed,  and  action  under  ibe  code  eubstitnted,  436. 
WIFE.    See  Husband  and  Wife,  Marned  Woman, 
WILL,  action  for  construction  of,  allowance  in  addition  to  coats,  346. 

appeal  fipom  surrogate's  decree  admitting  or  refusing  to  admit  a  will  to  pro- 
bate, where  heard,  370. 
WITNESS,  Asio  compelled  to  attend-^ 

on  trial  by  referees,  28^  n. 

on  supplementary  proceedings,  331. 

fees  of,  for  attendance,  335  fi. 

allowance  to,  in  proceedings  supplementary  to  the  execution, 

335. 
punishment  of,  for  disobedience  to  orden  of  judge  or  referee,  335. 
change  of  place  of  trial  for  convenience  of,  105,  109  n.    See  Chang- 
ing Place  of  Trial, 
referee  cannot  be,  in  a  reference  before  him,  291  n. 
examination  of,  402. 

**  on  commisnon,  405  n. 

<<  conditionally,  408  n. 

"  in  supplementary  proceedings,  324. 

examination  of,  assignor  of  thing  in  action  as,  402. 
wife  cannot  be  against  husband,  397  n. 
only  one  counsel  to  examine,  at  the  circuit,  463. 
when  co-plaintiff  or  co-defendant  may  be,  400. 
WRECKS,  jurisdiction  of  county  courts  as  to,  37. 
WRITS  of  ne  exeat  not  abolished,  201  n. 

"         when  it  may  issue,  201  n. 
<<         is  a  prorisional  remedy,  201  n. 
«         bail  on,  201  n. 
of  supplioavit,  is  not  abcrfished,  253  «. 
of  injunction,  aboliehed,  226.  * 

of  nuisance,  abolished,  436. 
of  error,  not  an  action,  20  n. 
abolished,  360, 438. 
of  inquiry  of  damages,  when  it  may  be  ordered,  170. 
WRITINGS.    See  Admieeion  and  Inspection, 
WRITTEN  INSTRUMENT,  pleadmgs  in  action  on,  179. 

nnder  seal,  time  of  limitation  in  action  on,  73. 
costB  in  action  for  construction  of,  346. 
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